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    INTRODUCTION




    The ever-growing relevance of the energy industry in Brazil’s economic, environmental, and institutional agenda requires a rigorous and up-to-date legal treatment of the regulatory frameworks governing the sector. This book aims to provide a technical and interdisciplinary analysis of the legal regulation applicable to the industry, incorporating the challenges of the energy transition, the limits of sectoral competition, and the complexity of the Brazilian tax system.




    The approach adopted in this work is based on the recognition that the sectors within the energy industry are intrinsically regulated, capital intensive, dependent on consistent public policies, and permeated by technological and environmental transformations. Thus, understanding its legal dynamics requires not only mastery of the current legal frameworks but also a critical reading of its institutional evolution and prospects for reform.




    Chapter 1 deals with the regulation of the oil sector in Brazil, providing an overview of the sector’s regulatory trajectory in the national context. In addition, the chapter explains the functioning of the three main concession regimes under Brazilian law related to oil exploration and production activities, as well as the key contractual terms and clauses present in the contracts that shape these regimes and highlights the role of the company Pré-Sal Petróleo S.A. (PPSA). Additionally, the chapter discusses the regulatory framework for oil refining, transportation, distribution, and consumption activities, emphasizing the search for legal certainty, predictability, and attractiveness for investments.




    Chapter 2 deepens the analysis of the natural gas sector, highlighting the advances brought about by Law No. 14,134/2021, which restructured the legal framework to increase competition, attract new investors, reduce production costs, among other objectives. This chapter also analyses the legal regime, regulation, and contractual instruments related to the natural gas industry in Brazil, with an emphasis on the commercialization, transportation, distribution, and retail consumption of natural gas.




    Chapter 3 discusses the legal and regulatory structure of Brazil’s electricity sector, emphasizing the segmentation between generation, transmission, and distribution. The chapter also addresses the establishment of the regulated (ACR) and free (ACL) contracting environments, the roles of ANEEL, the Ministry of Mines and Energy (MME), the Electric Energy Commercialisation Chamber (CCEE), the role of National System Operator (ONS) in managing the interconnected system, and tariff policy.




    Chapter 4 focuses on the energy transition, understood as a process of progressively replacing fossil fuels with renewable sources and incorporating technological innovation, energy efficiency, and new consumption models. This chapter specifically analyses carbon capture technologies, carbon credit markets, and the use of renewable energies, highlighting Brazil’s potential to lead the global energy transition.




    Chapter 5 explores the interaction between energy law and competition law, highlighting the role of Brazil’s Administrative Council for Economic Defence (CADE) in repressing anti-competitive practices and analysing acts of concentration in the electricity, oil, and gas sectors. The analysis highlights the need to observe antitrust legislations and competition principles in order to promote more open and transparent markets.




    Finally, Chapter 6 presents a comprehensive overview of taxation applicable to the energy sector, covering the main federal, state, and municipal taxes, as well as special legislation and relevant tax incentives.




    This work, therefore, seeks to offer readers a useful tool for understanding the complex legal interfaces of Brazil’s energy sector, contributing to the critical and technical training of professionals, academics, and policymakers committed to energy transition, regulatory efficiency, and the construction of an innovative institutional environment.
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    Introduction




    Despite recent investments in new technologies and renewable energy sources, oil remains a crucial global energy source to this day. Its indispensability underscores the reality that the world will continue relying on oil for many years to come. The historical trajectory of Brazil’s oil industry is emblematic of this reliance.1 Between 1897 and 1915, major companies such as Texaco, Standard Oil, and Shell established themselves in Brazil, laying the groundwork for subsequent developments. Throughout the 20th century, Brazil’s oil sector witnessed remarkable growth, necessitating fuel imports to sustain its expansion.2 The 1930s marked a pivotal period with signs of oil discovery emerging, prompting exploration efforts in oil fields. The absence of regulatory frameworks during this time conferred complete control over the nation’s oil resources to the Union. This historical context elucidates the enduring significance of oil and its pivotal role in shaping Brazil’s energy landscape.3




    Notwithstanding competition from coal and other fossil fuels, oil emerged as the dominant choice, particularly after the invention of fuel and diesel engines.4 Oil played a pivotal role in driving the global economy, accounting for nearly 50% of global primary energy consumption in the early 1970s.5 Initially, regulation of the industry in Brazil began with the enacting of the Mining Code in 1934 (Decree no. 24,642/1934), issued during the Getúlio Vargas’ era. The decree imposed the obligation upon the owners of any mines and deposits that existed in the Brazilian territory to declare them to the government within the deadlines determined therein.6 This period is directly related to the beginning of Brazil’s industrialization and increase in demand for energy resources, a time when the International Oil Companies (IOCs) imported most of the oil.7




    By 1938, now under the Vargas’ dictatorship (Estado Novo), the National Petroleum Council (CNP) was created by Decree-Law no. 395/1938 to evaluate the requests for research and mining of the deposits. The CNP acted as an auxiliary agency to the Brazilian President and declared as public utility activities such as importing, exporting, refining, transporting, distributing, and trading crude oil and its by-products, within the national territory.8




    In the following year, the Lobato onshore deposit was discovered in the state of Bahia and considered as the first potential commercial discovery ever made in Brazil, which encouraged CNP to continue the exploration in the Recôncavo Baiano’s basin, where other discoveries were later made in the city of Candeias, near Salvador.9




    The first codified act, the Petroleum Code, was enacted in 1941 by means of Decree no. 3236/1941. It aimed to establish the first specific legal regulation of Brazilian oil and gas deposits and anticipate government property over mineral areas.10




    After the Second World War, a new order of oil and gas exploration began as a result of an increase in its demand and general global scarcity of the resources. This was intensified by disputes between the major oil companies of that time and the producing countries’ governments, which led to the creation of the first National Oil Companies (NOCs). The second government of Getúlio Vargas, a democratic one under the 1946 Constitution, started the nationalist campaign “O petróleo é nosso” (the oil is ours), which was largely supported by Brazilians, even though there were a few who insisted on the opening of the market to the IOCs, which could lead to the attraction of foreign investment in technological innovation.




    In 1953, the establishment of Petróleo Brasileiro S.A. – Petrobras, sanctioned by Law no. 2,004, marked a significant milestone in Brazil’s energy trajectory. This legislation, endorsed by the Brazilian legislative body, solidified a state monopoly, thereby delineating the nation’s energy policy and bestowing new mandates upon the National Petroleum Council (CNP).11 Petrobras embarked on an ambitious mission: attaining self-sufficiency in the shortest possible timeframe. Notably, a exception to the state monopoly was made for gas distribution. By 1968, Petrobras achieved a landmark offshore discovery in the Guaricema Field, situated in Northeast Brazil.12 Against the backdrop of Brazil’s military dictatorship, investments predominantly gravitated towards the downstream sector, aiming to establish a comprehensive refining infrastructure within the country’s borders and cultivate a vertically integrated oil and gas sector.13




    However, after the oil crisis of the 1970s took place, Petrobras dramatically changed its course of action. It began making upstream investments due to governmental pressure to find out more oil and gas deposits in Brazil.14 By 1974, the focus of offshore exploration and production changed from the Northeast to the Southeast of Brazil with the discovery of the Garoupa Field in the Santos Basin. The second oil crisis took place in 1978, which led to severe damage to the Brazilian economy. Inflation reached 72.2%, and Brazil’s international debt was estimated at around 25% of its GDP at the time – in the amount of US$ 50 billion. Government officials had to restrict domestic consumption of petroleum products, for instance, by closing gas stations during certain periods.15




    With the end of the military dictatorship in 1985, followed by the draft of the 1988 Constitution by the new democratic government, restrictions on the monopolist regime were established, prohibiting the execution of hazardous contracts, which had previously been allowed since 1976. The new Constitution also established that the Federal States should exercise a monopoly over the distribution of natural gas. With the change, Petrobras could no longer sell directly to the final consumer. Strategically, the state-owned company continued as a shareholder in most distribution companies.16




    After decades since the adoption of the monopoly, Petrobras had managed to discover and produce sufficient petroleum for about 70% of the internal consumption, bearing alone all risks inherent to the sector, while also assuming heavy burdens.17




    While Petrobras continued to exclusively explore and produce gas reserves, the Brazilian government faced escalating indebtedness across federal, state, and municipal levels. Recognizing this, by the 1990s, the Brazilian government sought to modernize its legal frameworks. The objective was to attract higher national and international investments, aiming for rapid internal production growth by expanding exploration, exploitation, and development activities in fields discovered by Petrobras. Additionally, the goal was to enhance the sector’s capacity in refining, transporting, and supplying.18




    President Fernando Henrique Cardoso proposed a bill to Congress, resulting in Constitutional Amendment No. 09/1995 (CA 09/1995). This amendment aimed to (1) ease the government’s monopoly, (2) remove restrictions on foreign capital, and (3) establish competitive markets in previously monopolized areas.19 Consequently, CA 09/1995 terminated Petrobras’ monopoly within the oil and gas industry, even though it maintained the Brazilian government’s entitlement over mineral resources while allowing private companies to explore them.20




    CA 09/1995 prompted a pivotal shift in the industry’s regulation, leading to the enactment of Federal Law nº 9.478/1997, known as the Petroleum Law, on August 6, 1997. This law introduced a new legal framework, revoking Law no. 2.004/1953 and enabling fair competition alongside Petrobras, and creating new regulatory bodies.21 In this regard, the creation of the Brazilian National Agency for Petroleum, Natural Gas, and Biofuels (ANP) was a significant milestone, as the ANP’s responsibilities include the regulation, contracting, and inspection of the industry’s activities. Additionally, the National Council of Energy Policy (CNPE), replaced the former CNP and currently acts as an advisory body to the Brazilian Presidency.22




    Following the Pre-Salt discovery in Brazil, the regulation of the oil and gas industry underwent significant changes by 2010 with the enactment of three new laws addressing crucial regulatory and contractual issues: Law No. 12,276/2010, Law No. 12,304/2010, and Law No. 12,351/2010. As a result of these laws, which will be addressed in more detail below, a hybrid regulatory regime emerged. The participation of Petrobras in PSAs was made more flexible through the enactment of Law No. 12,276/10. Notably, the 16th and 17th Bidding Rounds in 2019 and 2021, respectively, generated R$ 8.9 billion in signature bonuses, with R$ 1.59 billion allocated solely to the exploratory stage of concession contracts23.




    Since the end of Petrobras’ monopoly in 1995, Brazil fostered a competitive market open to various players. The market comprises approximately 135 thousand regulated agents. Among those, 83 economic groups, a combination of 38 foreign and 45 local entities operate in the Brazilian E&P sector24. However, it is important to highlight that Petrobras remains accountable for a significant portion of the country’s oil production.




    Although there is much talk about transitioning to cleaner energy and reducing emissions produced by polluting gases, there is still a significant dependence on non-renewable resources.




    In 2022, the world oil demand has risen to 96.5 million barrels per day (mb/d), with a projected increase to 101.5 mb/d by 2030, then falling to 97.4 mb/d by 2050 under the Stated Policies Scenario (STEPS) – designed to provide a sense of the prevailing direction of energy system progression, based on a detailed review of the current policy landscape –, as per the World Energy Outlook 2023, by the International Energy Agency (IEA)25. Moreover, it should be noted that oil markets around the world have been highly affected by the instability caused by Russia’s invasion of Ukraine and the outbreak of the war, as well as the Covid-19 pandemic. In general, oil demand in 2022 remained slightly below the levels in 2019, and in 2023 the demand continued to increase and reached a new monthly record in June.




    In Brazil, as of 2022, the demand for oil and its derivatives comprised 34.4% of the energy matrix, with expectations of substantial growth in consumption aligning with macroeconomic trends. Brazil stands as a significant player in the global petroleum arena, with more than 95% of its oil reserves situated offshore. As of the conclusion of 2022, Brazil’s proven oil reserves totalled 13.24 billion barrels, solidifying its position as the second-largest holder of oil reserves in South America, trailing only Venezuela. By July 2023, Brazil’s oil production had surged to 3.4 million barrels.26 The National Agency of Petroleum, Natural Gas, and Biofuels (ANP) projects Brazil’s oil production to exceed 5 million barrels by 2027, underscoring the nation’s ambitious targets for the oil sector’s expansion.27




    In the global context, Brazil maintained its 14th position in terms of world oil reserves as of 2022. However, Brazil ascended to the rank of the 9th largest oil producer globally by 2023, reflecting its significant contributions to the international oil market. Notably, Brazil’s exploration efforts in the pre-salt region, coupled with recent successful auctions, underscore the nation’s potential to further improve its position in the global rankings.




    According to the Decennial Energy Expansion Plan 2032, oil production is anticipated to peak in 2032. Onshore oil production is expected to be sustained by the Potiguar, Recôncavo, Solimões, and Sergipe basins, accounting for 84% of onshore production. When considering the volumes from the Transfer of Rights combined with surplus, an estimated 38% share of the national total is projected.28 The units located in ultra-deep waters (depth above 1,500 meters) are the ones that most contribute to total production, with about 82%. Followed by units located in deep waters (300> depth> 1,500 meters), with about 11%. It is estimated that the pre-salt will account for 80% of national oil production at the end of the decade, with strong participation from Santos Basin.29




    The petroleum industry encompasses a diverse range of processes, encompassing exploration, extraction, refining, transportation, and the marketing of petroleum products. Key among these products are petrol (gasoline) and fuel oil, which are extensively produced to meet global energy demands. Additionally, oil serves as a fundamental raw material for various chemicals and products, including fertilizers, pesticides, plastics, and pharmaceuticals, highlighting its pivotal role in numerous sectors beyond energy.




    Originating from organic matter in offshore and onshore sedimentary rocks, petroleum, a fossil fuel, undergoes a prolonged formation process spanning millions of years. From its initial discovery in oil fields to the refined products utilized daily, the journey of petroleum entails meticulous stages and comprehensive studies to ensure its efficient extraction, processing, and utilization while addressing environmental and economic considerations.30 These stages encompass identifying potential areas, delineating blocks for companies, analysing sedimentary basins, evaluating discoveries, and determining the commercial viability of deposits.




    The oil industry typically operates within three primary sectors: upstream, midstream, and downstream. Upstream activities involve exploring underwater and underground crude oil fields, drilling exploration wells, and extracting oil from established wells. Midstream operations encompass the transportation, storage, and processing of oil. After extraction, resources must be transported to refineries, which are often located far from the oil reserves. Transportation methods include tanker ships, pipelines, and trucking fleets. Downstream activities focus on refining crude oil and distributing the final petroleum products to consumers and end-users. These products include diesel oil, petrol, gasoline, lubricants, kerosene, jet fuel, asphalt, heating oil, LPG (liquefied petroleum gas), and various petrochemicals. In some instances, the industry is divided into two aspects, where upstream refers solely to exploration and production, while midstream activities are included within downstream operations.31




    The oil and gas industry faces several significant challenges that inevitably impact the legal regulation governing the entire process and relationships among involved parties. These challenges can be categorized into physical and technical, political, and social, economic, ecological, and business coordination issues.




    Physical and technical challenges encompass the depth and geological positioning of potential deposits, alongside the intricacies involved in drilling and production processes. Additionally, there’s uncertainty regarding whether the accessible reserves align with the estimated amounts. Moreover, the industry relies on complex infrastructure and substantial water, electricity, and transportation resources, posing difficulties in specific regions.32




    Political factors pose significant challenges, particularly in countries facing economic instability, high levels of corruption, and internal conflicts. When oil reserves are in politically volatile areas, uncertainties heighten the instability, resulting in increased associated risks and heightened political tensions. 33




    Social challenges involve safeguarding the social license for operations and upholding corporate social responsibilities and managing community influence on investment and production decisions. Failure to satisfy community interests in infrastructure development may lead to lobbying efforts, impacting resource exploration’s economic consequences.34




    Economic issues include fluctuating fiscal regimes, high project costs, and potential unprofitability.35 Supply and demand risks, as evidenced by the COVID-19’s impact on the oil and gas market – where border closures led to a drastic fuel demand decline – resulted in substantial financial losses throughout the industry’s life cycle, exerting a global economic impact.




    Ecological challenges are inherent in oil and gas production, posing high environmental risks across the entire cycle—particularly in exploration, production, development, and transportation stages. These risks contribute to CO2 emissions, the endangerment of flora and fauna, and ecological disasters stemming from spills.36




    Business coordination challenges often arise when a foreign or international oil company operates as a non-local entity. Conducting business in the local market can present specific obstacles for investors. Consequently, participating in joint venture operations and determining the distribution of stakes among contractors can significantly affect “both their ability to engage with communities and the visibility of their community engagement activities”.37




    Brazil stands at the threshold of significant energy resource development, positioning itself as a beacon of promise in the global energy landscape. As the nation progresses in both technological and economic spheres within the oil industry, it becomes increasingly evident that streamlining bureaucratic procedures is paramount. Addressing this challenge entails enhancing efficiency across governmental agencies, embracing technology to mitigate the elevated CO2 levels associated with oil extraction, fortifying infrastructure for seamless oil transportation, bolstering the capability of domestic suppliers to navigate complex competitive environments, intensifying research efforts for resource identification, and dismantling regulatory barriers. These multifaceted endeavours are crucial for unlocking Brazil’s full potential in the oil sector and fostering sustainable growth on a national scale.38




    Furthermore, it faces high production costs and high rates of decline and diminished interest of the main international oil companies in co-financing projects. Despite the challenges regarding geological and technical issues being overcome, the increase in production remains a challenge due to project delays, cost inflation and rates of sharp decline in assets.39 These are some of the challenges to be overcome, aiming to boost the Brazilian market.




    1. Exploration, Development & Production




    1.1. Key Players and Stakeholders




    In the oil and gas industry, key players include host country governments and a mix of private enterprises, ranging from multinational corporations to local independents. Their relationships are governed by a blend of international and national laws and regulations. Notably, in Brazil, foreign investors can establish a formal presence without being Brazilian-owned entities. This flexibility allows foreign investors to operate through subsidiaries, branches, or third parties.40




    The Brazilian oil and gas sector is overseen by several governmental authorities, including the ANP, CNPE, and MME. The ANP operates under the Petroleum Law No. 9.478/97 and regulates economic activities within the industry, ensuring nationwide supply of oil derivatives, natural gas, and biofuels while safeguarding consumer interests. The CNPE formulates energy policies, and the MME is responsible for planning oil and natural gas utilization.




    Under Law 12.351/2010, the MME is responsible for planning oil and natural gas utilization, proposing block definitions for concession or sharing in conjunction with the ANP, to be submitted to the CNPE. It also proposes technical and economic parameters for production sharing contracts to the CNPE, approves bidding notices, and production sharing contracts drafted by the ANP.41




    Within this framework, national oil companies (NOCs) like Petrobras and PPSA play pivotal roles. Petrobras, a semi-public entity, was established to manage the government’s monopoly over oil and gas activities. PPSA, a wholly state-owned company, oversees production sharing and profit oil commercialization agreements.




    Established in 2010, PPSA (Pré-Sal Petróleo S.A), governed by Law No. 12.304/2010, has the mandate revolves around managing production sharing contracts for the MME and overseeing contracts for the sale of oil, natural gas, and other hydrocarbons on behalf of the Union. While PPSA does not directly engage in exploration and production (E&P) activities, its responsibilities include executing necessary actions for managing production sharing contracts, representing the Union in consortia, and safeguarding Union interests in operational committees. PPSA also evaluates plans for hydrocarbon exploration, development, and production, enforces contractual local content requirements, and monitors project execution and costs. Furthermore, PPSA manages contracts for selling Union hydrocarbons, analyzes seismic data, and represents the Union in production individualization procedures and resultant agreements, thereby playing a crucial role in regulatory and operational oversight within the oil and gas sector.




    Despite Petrobras’s historical dominance, the Brazilian market has become more diverse since the end of its monopoly in 1995. Approximately 80 companies, including both foreign and local entities, operate in the Brazilian E&P market. While Petrobras maintains a significant market share, other players such as Shell, Repsol, and Equinor also hold substantial shares, fostering a competitive landscape.42




    Brazil ranks 14th globally in oil reserves, with approximately 13.247 billion barrels of proved reserves in 2022. According to the Energy Research Company of Brazil (EPE), these reserves are expected to double in the near future, potentially reshaping Brazil’s geopolitical role in the world petroleum industry.43,44




    1.2. Granting instruments: Part 1 Distinctions




    We now turn to the three different regimes under which E&P activities related to oil can occur in Brazil: the concession regime, the Production Sharing Agreement (PSA) regime and the Onerous Assignment regime. In the end of this section, their main differences will be summarized and their relative participation in the total oil production in Brazil will be highlighted.




    I. Concession Contracts




    Under this kind of agreement, a holder of the concession is fully entitled by the government to both explore a defined area and to take any oil which can be found within this area. In its turn, the state has an entitlement to get a financial compensation, commonly called government take. This compensation can take place as royalties, taxes, among other variants.




    However, the original historical concession model proved unsatisfactory for states as the earnings obtained were incongruent with the considerable lack of state control and involvement in the oil production process. Despite this, the concept of granting considerable freedom to the exploration industry and minimizing state interference hasn’t lost its allure completely. During the 1950s to the 1970s, modern iterations of concession agreements emerged and were adopted globally. Notable changes in these updated concession-based agreements include shorter contract durations, reduced exploration areas, and the state retaining ownership of in-ground oil until successfully produced and delivered by the holder.45




    Such contracts encompass the exploration and production phases, allowing operators meeting ANP’s technical, economic, and legal prerequisites to obtain the concession.46 Under this agreement, the investment risk and the discovery, or lack thereof, of oil and natural gas lie with the company, which retains ownership of all produced resources within the concession area. In Brazil, the concessionaire pays various government participation fees, including signature bonuses, occupation payments (for onshore blocks), royalties, and special participation for significant production fields. The ANP signs this agreement on behalf of the Union, awarding the contract to the company with the highest subscription bonus and the most promising Minimum Exploration Program in the relevant bid round.47




    Article 43 of the Petroleum Law addresses the conditions of the concession contract. The bidding notice includes clauses specifying the block subject to the concession, exploration phase duration, planned work and investment programs, details on area return and release, procedures for contract transfer, termination conditions, and penalties for non-compliance by the concessionaire.48




    In line with the bidding notice, the preliminary contract draft will be provided encompassing details about the block subject to the concession, bidder requirements, pre-qualification criteria, and the minimum government participation., along with a list of necessary requirements for the future concessionaire.49 In authorizing companies to participate in a consortium, the notice must stipulate criteria for demonstrating commitment, whether public or private, in forming the consortium. It should identify the leading company responsible for the consortium’s operations, outline the required documents from each consortium member, and strictly prohibit the same company from participating in multiple consortia bidding for the same block. 50




    For foreign companies competing independently or within a consortium, alongside their proposal, a separate envelope must contain evidence of their technical capacity, financial stability, legal and fiscal compliance, and operational legality as per their country’s laws. Additionally, they must appoint a legal representative with special powers to act on their behalf and take responsibility for the bid and proposal submitted to the ANP. There must also be a commitment to establish a company under Brazilian law, with headquarters and management based in Brazil, if their bid is successful.51




    II. Production Sharing Agreement (PSA)




    With the discovery of the pre-salt areas in Brazil between 2005 and 2007, the federal government decided to enact a new regime for the exploration and production of oil and natural gas in strategic areas. Instead of a concession contract, the government would sign a Production Sharing Agreement with the companies.52 The PSA was thus developed as a granting instrument under which the state (or the owner of the subsoil) entrusts the holder (or contractor) to conduct exploration and extraction of mineral resources on a compensated basis at the contractor’s own expense and risk.53




    The PSA sets out that the state retains title to the underlying resources whether they are produced or are in-ground. The state transfers to the investor exclusive rights only to explore the defined contract area and to produce oil from it.54 However, the holder is able to recover its retrospective costs from the revenues accruing because of produced oil sales. Moreover, the contractor has the right to receive a defined profit share of the oil produced.55




    Nowadays, the PSA is the most widely used type of granting instrument, especially in states with less-developed systems of petroleum regulations, since it provides a quite detailed framework between the state and the contractor.56 Apart from this, the PSA allows governments to permit the private sector to exploit the resources without affecting their formal ownership of them.




    The PSA is a part of a broader hybrid regulatory framework in Brazil which was created after the amendments to the Petroleum Law in 2010 and which is epitomized by the coexistence, as E&P regimes, of the PSA, the Onerous Assignment, and the Concession contracts. According to the new legislation, the PSA regime should be applied to pre-salt and strategic areas with low exploratory risks and high potential.57 PPSA’s participation is mandatory because it represents the Union in the consortium between PPSA and the other contracted companies. Although PPSA is part of the operational committee, it is not liable for any damage or harm stemming from decisions of the committee.58




    In the share bidding, the winning companies are those that offer the federal government the highest percentage of oil and natural gas production, from a fixed minimum percentage. Petrobras may choose whether or not to be the Operator of any blocks and have a minimum stake of 30%.59 The exploration preference for strategic areas is given to Petrobras, by CNPE. According to Law No. 12.351/2010, this operator has a period of 30 days from CNPE’s communication to express itself in relation to the preferences granted to Petrobras.60




    Regarding the risks of exploration, evaluation, development and production activities, the federal government does not assume responsibility. Therefore, the necessary costs and investment are fully borne by the contractor.61 The production sharing agreements are made on behalf of the Union, by MME, and can be made either directly with Petrobras, with no bidding required, or through a bidding in the auction made, on which Petrobras may take part.62




    The contract model provides for two phases, the first is the exploration, including activities to assess the eventual discovery of oil or natural gas, to determine commerciality, and the second phase is the production that includes all development activities.63 The Art. 29 of Law No. 12.351 presents the essential clauses of the PSA, such as: definition of the block object of the contract; contractor’s obligations regarding the risks of the activities; guarantees; contractor’s right; limit, deadline, attributions; minimum exploration program; criteria for returning areas; signing bonus amount; term of the contract, limited to 35 years, and the conditions for its extinction. 64 Art. 32, on its turn, contains information on the ways in which the sharing contract can be cancelled. The items of the article highlight that it may be due to the expiration of the contract term; by agreement between the parties; for the reasons for resolution provided for in the contract; for the failure of commercial discovery at the end of the exploration phase, by the withdrawal by the contractor in the exploration phase; or by the refusal to sign the unitization agreement mandated by ANP, if that is the case.65




    III. Onerous Assignment




    The onerous assignment was adopted in 2012 by Law No. 12,276/2010 together with the adoption of Law No. 12,304/2010 (PPSA – Pré-sal Petróleo S.A. [Pre-Salt Petroleum Inc.]); and of Law No. 12,351/2010 (Production Sharing regime, explored above).




    The law authorized the Federal Union to sign Onerous Assignments with Petrobras, giving the latter the rights to explore and to produce up to five billion barrels equivalent of crude oil, in 6 blocks in areas not subject to bidding. This contract would remain in force for 40 years, and, if necessary, it would be extended for another 5 years.




    The main goal of this new exploration regime was to allow the raising of capital by Petrobras without the government losing its majority stake in the company. Pursuant to the provisions of the law, Petrobras would be paid by the government in federal debt securities. As it was noted at the time that, “the Government could not instead pay shares with oil and gas itself, because the value of the asset could not be reviewed in that situation”.66 Finally, the new amendments led to an increase in the value of Petrobras’ stocks and enhanced the amount of its national oil and gas proven reserves.67




    As it was also noted, “[t]he purpose of the [Onerous Assignment] Contract is the performance of activities of exploration and production of oil and natural gas in certain areas, as specified in the annex to the Contract. Operational risk is entirely of the Assignee (Petrobras). Concerning geological risk, it is possible to say that there is no exploratory risk to the Assignee (Petrobras), considering that the Contract establishes mechanisms to ensure that Petrobras will have the right to produce the total amount of 5 billion barrels of BOE.”68




    Thus, the onerous assignment regime is a very localized E&P regime in Brazil, restricted and tailor made for Petrobras. It entails the direct contracting of specific areas of the Union for Petrobras, to explore and produce oil and natural gas up to the limit of 5 billion BOE. The regime made it possible for the Brazilian Government to keep its position as a main shareholder in one of the world’s largest capitalizations, when Petrobras raised R$120.2 billion.69 However, as geological, and geophysical research progressed, it was realized that there were more than 5 billion oil equivalent in the area assigned for Petrobras. Considering this excess volume, the CNPE authorized the ANP to bid the surplus in the Bidding Round for the Surplus Assignment. Therefore, 4 areas were auctioned in rounds which took place under a PSA regime. It is noticeable that these rounds differ from other bidding rounds in that the areas offered for development and production have no exploratory risk, since the existence of hydrocarbons is already confirmed.70




    Production of the ECO (PSA regime for surplus volumes of Onerous Assignment - PSA ECO) volume is scheduled to begin in 2025. This estimate considers the time needed to prepare the Development Plans and the availability of the equipment. For 2032, it is believed that there will be a 10% increase in national oil production and a 13% increase in natural gas production stemming from PSA-ECO areas.




    IV. Distinctions between the E&P regimes




    Below we highlight some key differences between the two main E&P regimes existing in Brazil: The Production Sharing Agreement (PSA) regime and the concession regime:
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    As can be seen from the graph below, the main regime for production of oil in Brazil, in terms of millions of barrels per day, is still the concession regime, despite its relative share dropping in recent years. The areas under Onerous Assignment (or transfer) have retained over the last years the second largest share in terms of E&P regimes but have also seen a sharp drop in their relative participation. The PSA regime, on the other hand, is expected to be the main driver of the increase in production over the next decade.




    1.3. Granting instruments: Part 2 Key Contractual terms




     Having discussed the three main granting regimes in Brazilian law for the E&P of oil, it is now worth turning to key contractual terms and clauses present in the contracts that shape these regimes.




    I. Contract Area




    The contract area, also referred to as a ‘license area’ or simply an ‘area’, delineates the geographical boundaries within which an oil and gas agreement is to be performed. It can encompass onshore, offshore, or both regions71. Typically outlined in detail within the agreement’s Annex, the contract area is defined by attaching maps and geodetic coordinates.




    The designated contract area should be appropriately sized. It must offer enough space for the contractor to explore and extract oil efficiently without being too constrained. Conversely, it should not be excessively large, avoiding unnecessary operational efforts.72 In Brazil, the average size of the contract area in concession agreements proposed during bid rounds is relatively small, around 2,000 km², considering the country’s vast expanse.73




    Crucially, the absence of third-party rights or legal disputes concerning the contract area is vital for the contractor.74 Interferences from other contractors, neighbouring states, or private companies can hinder fulfilling contractual obligations regarding gas exploration and production. Hence, the contractor is entitled to State assurance that no conflicting interests exist.




    It’s prudent for parties in an oil contract to include provisions addressing the status of any overlapping areas. This becomes particularly pertinent when a state grants permissions for activities in an overlapping district. However, such clauses are not frequently emphasized in agreements75.




    An example of the Brazilian contract area provision in the petroleum contract is attached below:




    1.2.3 “Contract Area” means that the block(s) delimited by the polygon(s) defined in ANNEX 1 Contract Area or by the portion of those block(s) that remain under this Contract after making the returns provided for here. References to the Contract Area therefore include all Development Areas and Fields, established, and retained by the Concessionaires under the terms of this Contract76.




    The ANP is responsible for stimulating studies to delimit the blocks, for concession or production sharing contracts for exploration, development, and production activities. The contract area is sent in ANNEX 1 together with the contract notice for interested dealers.77




    During the Exploration Phase, the Contractor retains the option to voluntarily relinquish any or all areas within the Contract Area. However, this action does not exempt the Contractor from fulfilling the Minimum Work Program requirements. Following the Exploration Stage, the contracted company becomes eligible to operate within the designated development areas.78




    II. Term




    A “term” clause within a contract specifies its effective period. In the context of upstream oil and gas agreements, this term often comprises distinct phases: exploration, development, and production.




    The exploratory phase typically involves activities like seismic studies and exploratory wells79 and generally spans up to 10 years. This phase may consist of sub-phases, including initial exploration, analysis, drilling, and appraisal. In Brazil, this exploratory phase is commonly divided into two periods lasting between 4 and 8 years.80




    The subsequent development and production phases extend for an approximate period of 20 to 30 years. These phases focus on appraisal and production activities within areas identified as potentially successful for oil production.81




    Cumulatively, these internal time periods define the overall contract term.82 Nevertheless, it’s important to consider various factors — physical, technical, social, political, and business coordination — that can significantly impact the timelines for oil and gas exploration and production.83




    III. Minimum Work Program (MWP)




    The Minimum Work Program (MWP) represents a contractual clause specifying the minimum work obligations for the contractor within the designated contract area.84 This provision applies across various stages of oil operations, encompassing exploration, development, production, and even the decommissioning phase.85




    The significance of the MWP clause extends notably to the government. As the contractor conducts operations stipulated in the program, the resulting data and insights eventually become the property of the government. Increased exploration and operational activities contribute to an accumulation of valuable data for the government. This accumulation not only enhances the government’s understanding of diverse contract areas and basins but also empowers them to set potentially higher prices for future oil concessions or PSAs.86




    To determine the most advantageous proposal, various factors are considered, including the general work program, exploration activity proposals, terms, minimum investment volumes, and physical financial schedules. These considerations apply to both concession contracts and production sharing agreements. The bidding notice will specify the minimum exploratory program required for the project. This comprehensive evaluation process ensures that the selected proposal aligns with the project’s objectives and maximizes its potential for success.87




    IV. Relinquishment, Surrender & Withdrawal




    The relinquishment clause provides a specific mechanism designed for the removal of a contract area that remains unexplored or unproductive by the contractor, returning it to the resource owner’s control.88




    This mechanism is common in oil and gas agreements, primarily because the contract area often surpasses the contractor’s capacity for full exploration or appraisal. As a result, portions of the area remain at risk of stagnation without exploration or development89.




    Relinquishment can be beneficial for both the grantor and the contractor. It allows the grantor to reallocate relinquished territory to another contractor, optimizing exploration efforts. Simultaneously, the contractor is relieved of rental payment obligations for areas not used in their operations90.




    Surrender and Withdrawal refer to the voluntary action of the contractor in relinquishing rights and obligations under the agreement, typically for economic or strategic reasons—essentially, it’s a unilateral termination right.




    The contractor must formally notify the grantor of their intention to terminate the agreement. However, the granting instrument might impose restrictions on surrender, such as a defined period before termination is permissible.




    Importantly, surrendering does not affect the collateral support obligations that the contractor is obliged to maintain for certain undertakings91.




    Art 28 of the Petroleum Law determines the circumstances in which a contract may be terminated. Those can occur by the expiration of the contract; by agreement of both parties; for the reasons for termination provided for in the contract; or failure in commercial discovery.92




    V. Local Content




    A local content provision requires that investors utilize specific services or goods necessary for oil exploration and production, or a portion thereof, from the host state. This prevents the contractor from sourcing these necessities from their own country or the international market. The primary goal of this clause is to stimulate the host state’s local economy.93




    This provision is commonly found in contracts involving resource-rich countries. Policies aimed at increasing local content offer numerous benefits, not only to the government but to the entire country, by creating job opportunities, fostering growth in the domestic private sector, facilitating technology transfer, and cultivating a competitive local workforce.94




    In Brazil, there’s a preference for Brazilian suppliers, provided their offers match the price, terms, and quality of other invited suppliers.95 Local content is linked to bidding rounds for both Concession and Production Sharing Agreements. Compliance with these requirements mandates that a certain percentage of goods and services be local in execution, validated by a local content certificate from an independent certifier.




    Bidders need to adhere to minimum local content thresholds to secure a bid, although as of 2017, this requirement has been removed. In 2016, a federal decree expanded the list of activities qualifying for local content percentage calculations. Furthermore, in 2017, new rules dictated that local content provisions no longer acted as bid criteria, starting from bid round 14.




    Subsequently, Resolution 726 of 2018 reduced local content requirements, regulated amendments to local content clauses, and outlined rules for exemptions, adjustments of percentages, and transfers of excess local content. For contracts concluded in bid rounds 1, 2, 7-13, it is optional to replace the local content clauses with the dispositions of this resolution, whereas for contracts signed in and after bid round 14, it is mandatory.




    Another important resolution during the last decade, more specifically in 2021, is ANP Resolution No. 848, which provides for the signing of a Conduct Adjustment Agreement – TAC, relating to non-compliance with the local content clause of extinct or terminated oil exploration and production contracts.




    In 2023, ANP Resolution No. 918 (RANP 918/2023) was published to regulate compliance with the investment obligation arising from the research, development, and innovation clause (PD&I clause) of contracts for the exploration and production of oil and natural gas, replacing the revoked Resolution 799, which adjusted the rules for the utilization of resources within the Research, Development, and Innovation Clause.




    The MME is responsible for specifying the minimum indexes of local content for goods and services, as defined in the bidding notice.96




    VI. Declaration of Commerciality




    The Declaration of Commerciality (DC) is a formal written notice from the operator indicating the completion of appraisal works for a commercially viable discovery. It expresses the contractor’s intent to develop the field and seeks approval for a proposed field development program97.




    In this regard, the procedure established by the ANP provides that, during the exploration phase, the operator may, at its discretion, make a Declaration of Commerciality (DC) for an area that has already been evaluated according to a Discovery Evaluation Plan (Plano de Avaliação de Descoberta – PAD) approved by the ANP. If the Final Oil or Natural Gas Discovery Assessment Report (Relatório Final de Avaliação de Descobertas de Petróleo ou Gás Natural – RFAD) justifying the proposed area to be retained for development has not yet been sent to the ANP, this report must accompany the DC. The DC must be sent through the pre-existing administrative process of the PAD in the Electronic Information System (SEI) in accordance with the provisions of ANP Resolution 845 of 2021 (RANP 845/2021) and Part III of the respective Technical Regulation98.




    A comprehensive field development program should encompass several provisions: delineating development objectives, describing engineering facilities and data, outlining operational objectives, estimating costs and employment, and presenting the project’s budget99. Typically, a DC occurs when appraisal works confirm the existence of ‘commercially viable quantities’ of oil, sufficient for profitable exploitation.




    The contractor declares commerciality once the contract area has been discovered and appraised, confirming its viability as a commercial project. This declaration is a crucial step before entering the development phase and eventual production.




    The determination of whether the project is commercially viable relies on the investor’s discretion, considering the costs incurred during the discovery process and the relevant volumetric, operating, and financial data.100




    If the contracted company deems the discovery economically viable, it must prepare a Declaration of Commerciality and submit it to the ANP for verification. Failure to make this declaration will result in the return of the area in question.101




    The ANP, through ANP Resolution No. 30/2014, has established the Technical Regulation of the Oil and/or Natural Gas Discovery Plan, which must be followed by concessionaires. As per this regulation, once the Plan of Development (PAD) is completed, the concessionaire must submit the Final Assessment Report to the ANP. This report should detail all activities conducted during this period, along with their results and conclusions. Based on this report, the concessionaire can declare the commerciality of all or part of the evaluated area or return it to the ANP.102




    VII. Development Plan




    The Development Plan (Plano de Desenvolvimento – PD) is a pivotal document in oil field development and production planning, spanning its entire life cycle and detailing all activities and investments. It serves as a regulatory framework, essential for the ANP to monitor field development comprehensively, integrating technical, operational, economic, and environmental information, including abandonment procedures. Its primary objective is to define the field’s development structure, describe facilities and infrastructure, and establish production management guidelines.103.




    Development activities, post-appraisal, are outlined in the Field Development Plan (FDP), ensuring concise and pertinent descriptions relevant to facility complexity or strategy.104




    The ANP monitors parameters stipulated in the Development Plan to ensure rational, safe, conservative, and environmentally sound exploration. Following commerciality declaration, companies have 180 days to submit their Development Plan, subject to ANP review and analysis. Approved plans enable production commencement; otherwise, modifications are requested, with companies granted an additional 60 days for resubmission.105




    Adhering to Best Practices of the Oil Industry is imperative for the Development Plan’s efficacy. In instances of uncertainties or insufficient data, hindering adherence to industry standards, contractors may opt for a Pilot Production Project as part of their Development Plan.106,107




    VIII. HSE




    Health, Safety, and Environment (HSE) policies should be integral components of granting instruments. These policies encompass various aspects to ensure the well-being of employees, the prevention of accidents, and the mitigation of adverse environmental impacts resulting from project activities. Health provisions primarily focus on the well-being of employees within their working and living environments. The goal is to prevent any potential harm to the health of employees and others involved.




    Safety provisions prioritize safeguarding employees from life-threatening risks during their employment duties. Establishing and maintaining high standards of discipline and safety are crucial to prevent injuries and accidents108. Environmental provisions aim to address the negative impacts that contractual activities might have on natural resources. This includes identifying environmental issues, assessing potential impacts, and developing technologies to mitigate environmental risks109.




    In line with these principles, an HSE clause should outline the contractor’s obligations, including conducting assessments of health, safety, and environmental issues before commencing new activities; adhering to established health, safety, and environmental standards; providing relevant information to society, employees, and stakeholders on these matters and engaging in discussions regarding related policies; and developing accident procedures to minimize their impact110.




    Brazil has a National Environment Policy whose objective is to preserve, improve and recover environmental quality, aiming to ensure conditions for socio-economic development, national security, and protection of life. Some principles present in this law are the rationalization of the use of soil, subsoil, water and air; planning and supervising the use of environmental resources; the control and zoning of potentially polluting activities; incentives to technological studies and research; the recovery of degraded areas, etc.111 Therefore, the concessionaire must adopt all necessary measures for the conservation of the reservoirs, the safety of people and equipment, and the protection of the environment.112




    IX. Reports




    Agreements typically include provisions regarding various reports required for the execution of specific oil operations. While the specifics of these reports vary case by case, there are common elements often included. These reports typically mandate the contractor to submit periodic reports to the government, on a monthly and annual basis. These reports detail progress in specific areas of the operational process, encompassing incurred costs of oil operations, revenues from oil production, quantities and qualities of produced oil, oil valuation, realized sales prices, rental payments, royalties, cost recovery statements, decommissioning fund movements,113 annual oil reserve bulletins, and annual work and production plans.




    X. Termination




    The Termination clause enables the agreement to be concluded under specified circumstances.




    Termination before the agreed-upon end date may occur by mutual agreement between the parties or unilaterally by one party under certain conditions. The grantor can unilaterally terminate the agreement in cases of the other party’s material breach or fraud, the contractor’s insolvency, or change of control without notifying the grantor.




    Either party can terminate the contract if oil remains undiscovered within a defined period from the effective date or if there’s an extended period of non-production. Additionally, prolonged force majeure affecting the execution of contract provisions can also be grounds for termination. Unilateral termination may also occur if conditions precedent are not met or if one party fails to comply with a court judgment or arbitral award114. The termination clause should stipulate procedural standards, including notice periods and compensation terms (e.g., termination pay), in case of termination.




    In any case of extinction of the concession, the concessionaire will remove the equipment and assets that are not subject to reversion. In addition, it must repair or indemnify the damages arising from its activities and practice acts of environmental recovery.115 The extinction can occur by full right, agreement between the parties – such as a resignation, unilaterally or by resolution. The first case concerns situations such as the end of the Exploration Phase without commercial discovery, non-delivery of the Development Plan, full return of the concession area, non-approval of the PD, etc. The second case refers to when the contract is terminated by mutual agreement. When unilateral extinction occurs, the concessionaire must notify the ANP at least 180 days in advance of the intended termination date. The termination by Resolution, on its turn, occurs in cases of breach of contractual obligations by the contractor.116




    XI. Unitization




    During the oil discovery process, it’s not uncommon to find that the anticipated oil covers more than one contract area, each governed by separate oil agreements signed by different contractors. Instead of fostering competition among investors, which may incur additional costs and time, a consolidation approach can be considered.




    International experience has shown that collaboration between two companies exploring together can be challenging. Conflicting interests often arise, impacting reservoirs and potentially reducing their useful life.117 In such cases, an option is to initiate a unitization program. Unitization involves jointly developing a region with potential oil reserves by multiple contractors, each holding a defined percentage based on a pre-agreed arrangement. Typically, contractors formalize this through a Unitization and Unit Operating Agreement (“UUOA”, “AIP” in Portuguese) that designates a single operator reflecting each contractor’s interest.118 Other resources used for addressing divergent scenarios include Production Individualization methods like Commitment and Annexation of Areas.119




    This process is initiated when it is identified that the deposit extends beyond the block granted or contracted under the production sharing regime. Thus, the ANP is responsible for determining the deadline for interested parties to enter into this agreement, and to regulate the procedures and parameters for preparing the agreement, such as the participation of each party in the individual deposit. Until the individualization agreement is not approved, the development and production of the deposit is suspended.120 Unlike in many countries, therefore, unitization agreements in Brazil are mandatory if the regulatory agency understands that it is technically more efficient to develop neighbouring areas together.




    XII. Guarantees




    The Guarantees clause, also known as collateral support, establishes additional safeguards for the government in case of the contractor’s failure to fulfill obligations under the contract121. Collateral support aims to secure the government’s interest in the satisfactory performance of the contractor’s undertakings, especially in instances of financial difficulties that might affect initial fulfillment122.




    These guarantees are usually provided by third parties and take various forms:




    • Bank Guarantee: Issued by a bank or financial institution, it represents an unconditional commitment to pay a specified amount to the beneficiary, unrelated to default under the initial obligation123.




    • Corporate Guarantee: Provided by an entity, often the parent company of the contractor, to the grantor, ensuring the contractor’s commitments under the agreement124. Commonly referred to as a Parent Company Guarantee (PCG).




    • Insurance: This contract reimburses the government for losses incurred due to the contractor’s damage to human life, the environment, or property, offered by an insurance company.




    These forms of guarantee serve to protect the government’s interests and mitigate risks arising from potential contractor non-compliance.




    XIII. Decommissioning




    Decommissioning marks the final phase of fulfilling any oil and gas agreement. Upon completion of the natural gas exploration project, all equipment and facilities are promptly dismantled and removed125. The primary objective is ecological care and restoring the region to its original state to the fullest extent possible. This involves clearing and filling wells, removing infrastructure and platforms, and occasionally leaving parts of pipes to create artificial reefs for ocean life, though most are fully cleared.




    In offshore structures, the regulation of these activities involve entities like ANP, Brazilian Institute of Environment and Renewable Natural Resources (IBAMA), the Brazilian Navy, and the Federal Revenue Service126. In Brazil, recent legal changes have significantly impacted decommissioning practices.




    In September 2021, the ANP published Resolution No. 854 (RANP 854/2021), filling the regulatory gap regarding the guarantees that ensure resources for the decommissioning of production facilities in oil and natural gas fields, as it defines procedures regarding form, modality, terms, and conditions for its presentation. The deadline for contracts in force, at the time, to implement the necessary adjustments regarding the law recently ended, in June 2023, where since its publication players had two (2) years to adjust.




    The resolution was important to bring predictability and legal certainty to investors in the oil and gas sector in terms of decommissioning. Also, another important regulation adopted by the ANP was Resolution No. 817 (RANP 817/2020) on April 27, 2020, introducing new rules regarding decommissioning facilities, returning deactivated areas to the ANP, and managing asset sales and reversals. The amendments also encompass environmental aspects and requirements tailored on a case-by-case basis.




    The intention is to establish technical environmental requirements, navigation safety protocols, and operational guidelines pertaining to decommissioning installations. This aims to define criteria for rights allocation and inclusion in a permanent offer. These changes aim to enhance the recovery factor. Additionally, it modernizes existing regulations and fosters business opportunities127.




    Another key change introduced by such Resolution is the public nature of decommissioning programs. This transparency allows market players to plan associated services (e.g., shipyards for dismantling units), potentially expanding offshore market opportunities. Furthermore, the Resolution empowers the ANP to include fields in bidding rounds that are 24-months away from their production end dates. This transition of operators aim to extend field life and increase recovery factors without interruptions128.




    According to Rystad Energy, a Norwegian company specializing in energy data, it estimates that by 2024 decommissioning costs worldwide could reach US$42 billion129, which highlights the importance of the sector, but decisions on the fate of decommissioned platforms will hinge on technical, environmental, safety, social, and economic criteria, subject to regulatory body approval130. For example, in 2020 Petrobras began removing the P-12 platform in the Campos Basin and, according to the company’s Strategic Plan for 2021-2025131, plans to decommission 18 units by 2025132, with ANP yet to analyze the decommissioning plans for 13 units133, according to 2022 data published. In 2021, the dismantling of P-15 was completed134.




    In 2022, Petrobras obtained approval from Brazilian regulatory bodies for the decommissioning of the FPSO Capixaba, in the Jubarte field, in Espírito Santo, and the undocking of the P-07 platform was completed in February. Furthermore, other production systems, such as P-33 and P-26, have evolved in terms of decommissioning stage135.




    In Brazil, 41.8% of facilities are over 25 years old, while 14.6% range between 15-25 years old. The Sergipe-Alagoas basin accounts for 33% of facilities over 25 years old, followed by the Campos basin (32%) and Potiguar basin (15%)136. According to the IHS Markit Offshore Decommissioning Study Report, approximately 2,000 decommissioning projects are projected worldwide between 2020-2040, estimated at around $200 billion in expenses across countries like Angola, Australia, Brazil, Indonesia, Nigeria, and Thailand137.




    A 2017 Coppe/UFRJ study suggests Brazil will need to deactivate 60 installations and about 165 wells over the next 5 to 10 years138. ANP reports approximately 29,748 wells in Brazil, with around 23% being definitively abandoned, 7% definitively abandoned with the wellhead removed, and 38% temporarily abandoned139. The ultimate operator of the contract bears responsibility for abandoning oil wells, be it through concession, sharing, or onerous assignment140.




    XIV. Assignment




    Assignment refers to the process where one party (assignor) transfers its rights or interests under a specific form of granting instruments to another party (assignee).




    Typically, assignment necessitates prior governmental approval as the governing body is vested in maintaining control over the parties involved in an agreement.141 When drafting assignment provisions, parties must consider the contractual purpose and conditions, preferential rights of other contractors, and those of the state party. In compliance with Brazil’s Petroleum Law, any transfer of ownership requires the prior consent of the National Petroleum Agency.142




    It’s important to note that, generally, the assignor isn’t held responsible for contractual obligations arising after the assignment but remains liable for those incurred beforehand. Additionally, the assignor might be obligated to pay certain transfer fees for assigning its rights and obligations under the contract.




    XV. Force Majeure




    This provision is commonly included in petroleum agreements to shield the contractor from liability to the host state in case of failure to perform due to an uncontrollable event143.




    The United Nations Secretariat defines force majeure as follows:




    For an ‘exception of force majeure’ to be valid, several conditions must be met:




    a) The event must be beyond the control of the obligor and not self-induced.




    b) The event should be unforeseen or foreseeable but inevitable or irresistible.




    c) The event must make it impossible for the obligor to fulfil their obligation.




    d) A causal effective connection must exist between the force majeure event and the failure to fulfil the obligation144.




    Though these elements are commonly accepted, their application can lead to varying interpretations. Notably, the Brazilian Civil Code (BCC) doesn’t detail force majeure specifics such as notification or best efforts to resume operations promptly. Hence, a well-drafted force majeure clause is crucial for petroleum companies. Unforeseen events, like natural disasters such as Hurricane Katrina, or civil unrest as seen in Somalia or Libya, could frequently disrupt their operations.145




    XVI. Confidentiality




    The main purpose of a confidentiality provision is to protect valuable information generated or worked on during gas or petroleum operations.146 Such obligations usually apply to both parties in the agreement, restricting the disclosure of confidential information to third parties without prior consent from the other contracting party.147




    The clause should delineate what constitutes confidential information (typically data related to oil and gas operations) and specify exclusions from this category. Generally, information already known to the receiving party, publicly available, or independently developed by the receiving party isn’t considered confidential.




    In addition, confidentiality provisions should stipulate a list of permitted disclosures or a list of persons to whom the receiver is able to disclose confidential information without the prior consent of grantor. It usually includes the following persons: affiliates, employees, officers, directors, and potential assignees of the parties to an agreement, financial institutions, or banks.148




    The clause should also detail the obligation of the receiving party to return the confidential information upon written notice, ensuring the absence of proprietary interest in such information. Lastly, liability should be addressed in the confidentiality clause, limiting parties to direct actual damages. Loss of profits, incidental, consequential, special, or punitive damages typically aren’t grounds for liability under these provisions.149




    While public presentation sessions are open to authorities and the press, data on reserved blocks are only shared with interested paying companies after they sign and submit a Confidentiality Agreement to the ANP. In Brazil, much of the data is classified as confidential, with only monthly production data publicly released, and accessible by field, well, or production unit. The ANP’s executive summary, providing general information about a field upon approval of the Development Plan, remains relatively restricted.




    XVII. Governing Law & Dispute Resolution




    The governing law provision establishes the legal framework applicable to parties in a petroleum contract and guides its interpretation during disputes. The agreement should include a Dispute Resolution Clause detailing the mechanism for dispute resolution.150




    In Brazil, national interests are protected by stipulating that only Brazilian law applies to concession-based agreements. Despite the material law being the Brazilian one, the ANP has, from the very first round of bids, inserted arbitration agreements in the concession contracts providing for dispute resolution via arbitration in Rio de Janeiro following the International Chamber of Commerce rules.151 This illustrates that Brazil’s license regime is relatively the same as the United Kingdom’s, Australia’s, Norway’s, among others. Thus, the license regime seems to be successful, offering a clear, transparent, and stable legal framework.152




    XVIII. Fiscal terms




    Fiscal terms refer to the financial obligations that contractors must pay to the government as specified in granting documents. In Brazil, the key fiscal terms include the signature bonus, special participation, payment for occupation or retention of the area, and royalties.153




    Revenue generated from government shares designated for federal public administration bodies will be held in the Federal Government’s Single Account until they are allocated to the respective schedules.154 The minimum value of the signature bonus will be determined publicly and must be paid upon signing the contract.




    Special participation is applied when there is a high volume of production or significant profitability. This payment is calculated based on the gross production revenue, minus royalties, exploratory investment, operating costs, depreciation, and taxes outlined in the existing legislation.155




    The payment for the occupation or retention of the area is made on an annual basis and is calculated based on the square kilometre or fraction of the block’s surface. This value increases by a certain percentage whenever the exploration time is extended, as determined by the ANP.156




    Royalties are paid monthly in the local currency. They amount to 10% of the production of oil or natural gas, starting from the date of commercial production for each field.157 The calculation of royalties takes into account factors such as the market price of oil, natural or condensed gas, product specifications, and field location.158 Furthermore, there are currently two projects under review that would alter the regulation of the issue: the Royalties Law (Law No. 12.734/2012) and Bill of Law No. 4663/2016.159




    Contractors are also subject to general taxation in Brazil. Further information on this matter can be found in a separate chapter of this book




    XIX. Other Relevant Obligations




    (a) Definitions and interpretation




    In contractual law, the majority of the contracts incorporate a definition section. While seemingly routine, this section holds significant importance as it expressly defines all contractual terms and their interpretations. There might also be a separate section outlining the interpretation rules for key terms or references to applicable rules.




    The definitions section is crucial in preventing disputes arising from differing interpretations of undefined terms. Alternatively, agreements might reference precise legislation or a civil code where certain terms are determined, providing clarity in case of disputes.160




    (b) Anti-bribery and corruption (ABC)




    The inclusion of anti-bribery and corruption (ABC) clauses in oil and natural gas agreements is a relatively recent concept. While commonplace in other commercial agreements for years, these clauses have not traditionally been part of upstream oil granting instruments. ABC clauses can pertain to compliance with specific anti-bribery policies or their integration into the work process, subject to state audits.161




    In Brazil, only individuals can be held criminally liable for bribery, regulated under the Brazilian Criminal Code (Decree Law No. 2,848), Article 333. However, the Brazilian Anti-Bribery Law (Law No. 12,846/2013) imposes judicial and administrative penalties on legal entities. This law covers not only corruption but also fraud in public tenders for both national and foreign public administrations.162




    (c) Corporate and Social Responsibility (CSR)




    There is a growing trend to include Corporate and Social Responsibility (CSR) provisions in oil agreements. The success of globalization depends on collaboration between governments, businesses, civil society, and labour organizations to address poverty, combat climate change, and prevent interstate conflicts. Corporate and Social Responsibility emerges as a comprehensive solution to these challenges.




    CSR is a business approach aimed at addressing the social and environmental impacts of company activities. It extends beyond profit generation to encompass how profits are made. CSR goes beyond philanthropy and regulatory compliance by focusing on how companies manage their economic, social, and environmental impacts across various realms: the workplace, the marketplace, the supply chain, the community, and public policy.163




    In Brazil, the contractors must have a Social Responsibility and sustainability management system adhering to the Best Practices of the Oil Industry.164




    1.4. E&P: Key Contractual instruments




     After thoroughly examining the main contractual terms and clauses, it is pertinent to discuss some of the key instruments utilized in the Exploration and Production (E&P) sector.




    1.4.1. Joint Operating Agreement (JOA)




    The petroleum industry entails significant costs associated with various risks, including economic, environmental, geological, and political factors. These risks are particularly critical when developing a contract area from scratch, with no assurance of discovering oil. Therefore, even major oil companies are unlikely to bear all these risks independently. However, by involving multiple oil companies in the same project, challenges can be overcome or mitigated. Companies collaborate by jointly applying for field exploration and working together. Such collaborative efforts are based on the principle of sharing costs, investments, risks, and potential profits among two or more companies.165




    A prevalent method for petroleum companies to collaborate is through joint ventures, which are separate entities involving two or more firms as partners. Under this arrangement, parties contribute resources such as funds, equipment, research, and technical expertise to achieve a common goal with manageable risks. Joint ventures in the petroleum industry are operationalized through contracts known as Joint Operating Agreements (JOA)166.




    The Brazilian oil sector adopted joint ventures in 1997, following the enactment of the Petroleum Law. The legal framework in Brazil allows for contractual joint ventures, known as consortiums, under the Brazilian Corporation Law and the Petroleum Law. According to these laws, the consortium must appoint one company as the leader (operator) of the joint venture, in alignment with JOA standards.167




    Joint Operating Agreements delineate the roles and responsibilities of companies involved in Exploration and Production (E&P) activities. These agreements are signed between companies and the ANP, governing all aspects of joint operations, and complementing the consortium with clauses binding only between the contracting parties. Typically, JOAs follow international standards published by the Association of International Energy Negotiators (AIEN) (formerly the Association of International Petroleum Negotiators).168




    Parties to Joint Operating Agreements are categorized into two main groups: operators and non-operators. The operator, usually holding the largest share in the project, is responsible for daily management and operations without receiving compensation. However, all parties’ interests should be considered during the drafting of a JOA to ensure the venture’s success and efficiency. Various aspects, including parties involved, operator’s status, assignment, scope, contributions, liabilities, sharing of production, default, confidentiality, force majeure, guarantees, governing law, and dispute resolution, must be carefully addressed to prevent delays or litigation.169,170 In some cases, supplementary contracts may accompany the main JOA to address specific aspects of petroleum exploration and production. One such contract is a lifting agreement.171




    1.4.2. Farmout Agreements (FOA)




    Farmout Agreements (FOAs) in Brazil’s oil and gas industry mirror international standards, often aligning with models published by the Association of International Energy Negotiators (AIEN)172. These agreements delineate the rights and responsibilities of parties seeking to transfer a portion of their ownership interest in an upstream oil and gas granting instrument, such as a Concession Contract or a Production Sharing Agreement (PSA). Typically, FOAs involve considerations comprising cash payments and the fulfilment of work obligations.




    The AIEN offers a model FOA template that can be customized to suit project-specific requirements by incorporating optional provisions. These provisions cover various aspects, including the nature of consideration (e.g., cash payments, reimbursement of historical costs, upfront cash premiums, disproportionate future spending), as well as conditions precedent to the transfer. These conditions may entail obtaining governmental consent, securing consents stipulated in a Joint Operating Agreement (JOA), addressing preferential rights under the JOA, and obtaining approvals from other relevant third parties.




    FOAs are commonly structured based on English law principles but can be adapted to accommodate the legal framework of any jurisdiction. In Brazil, FOAs play a significant role in facilitating joint ventures and strategic partnerships among operators, enabling them to optimize resource development and mitigate exploration risks. By adhering to international standards and incorporating tailored provisions, FOAs contribute to the efficient and transparent management of oil and gas assets, fostering collaboration and investment in Brazil’s vibrant energy sector.




    1.4.3. Lifting Agreement




    A Lifting Agreement supplements the Model JOA, outlining rights, obligations, and procedures commonly used by companies in the international petroleum industry for discrete lifting of liquid petroleum produced under a granting instrument173. It is referred to by the AIEN as a supplemental agreement to the Model JOA, and the only model provided by the AIEN for the liftings of hydrocarbon resources.174




    These agreements typically clarify procedures for submitting nominations by an operator, measures in case of discrepancies in oil availability, compensation procedures, legal liabilities, and penalties for non-compliance with lifting obligations.175




    Crude oil can be transported via two primary methods: pipelines and ships. While pipeline transportation allows for straightforward tracking of oil volumes, shipping presents logistical challenges. Parties aim to move oil from point A (the contract area) to point B (oil refinery or customers) using tankers sized as economically as possible. However, insufficient tankage may prevent partners from fully loading tankers with their allocated oil. To address this, partners may load tankers even if they don’t have enough oil, resulting in some partners being “overdrawn” (overlifted) while others are “underlifted.”176.




    Dispute settlement clauses are crucial, particularly if a host government is involved, as it may demand cash settlement provisions. Drafters of the contract must exercise caution and thoroughness while incorporating these provisions, especially if payments between non-operators are to be made in cash as well.




    2. Exploitation and Wholesale




    2.1. Legal Regime and Regulation




    In Brazil, the legal basis for defining someone who commercializes products derived from petroleum lies in the regulatory framework established by the ANP, considering it regulates and oversees the activities related to the exploration, production, refining, transportation, and commercialization of petroleum and its derivatives.




    This subsection will explore the main regulatory themes connected with the marketing of oil in Brazil, namely the authorizations required, regulation on exports and domestic market restrictions.




    2.1.1. Authorizations




    As mentioned beforehand, the petroleum industry in Brazil operates under a comprehensive regulatory framework, commencing with constitutional provisions followed by federal laws, and regulations/ordinances published by the ANP.




    Under Article 20 of the Brazilian Constitution, the Union holds ownership of various natural resources, including those found in the continental shelf, exclusive economic zone, potential hydraulic energy sites, and mineral resources within the subsoil. Furthermore, Articles 176 and 177 delineate that mineral deposits and hydraulic energy sites are distinct properties belonging to the Union, ensuring the concessionaire’s ownership of the extracted output.




    The Union maintains a monopoly over key aspects of the petroleum industry, encompassing the prospecting and exploitation of petroleum, natural gas, and fluid hydrocarbons, domestic or foreign petroleum refining, importation or exportation of petroleum-related products, maritime and pipeline transportation of crude oil and petroleum by-products, and the prospecting, mining, and commerce of ores and nuclear minerals.




    However, the government may engage state or private entities through concession agreements or Production Sharing Agreements (PSAs) to carry out activities specified under these provisions, provided legal compliance and procedural accuracy are upheld. This arrangement enables private companies to obtain permissions for exploration and development activities within the sector, as discussed in the previous chapter.177 If companies are operating under a concession agreement, entitled to all petroleum produced under the agreement, being required only to pay royalties, with their royalty rate varying between 5% and 10% on the monthly production value of the field.178 If companies produce oil in pre-salt areas and their relations with the government are based on PSA, then the property of the oil produced is split between the government and the companies as stated in their PSA. For this case, the royalty rate established for royalty is 15% of the monthly production value of the field.179




    It is also essential to highlight that any company that wants to export or import oil produced in Brazil cannot do this until ANP’s approval of such operations is obtained. In any case, it is relevant to note that even when ANP gives its consent and authorizes export or import activities, all oil products and its by-products that are exported must be registered in the national integrated system for international commerce, SISCOMEX. Furthermore, companies are obliged to submit reports on each sales transaction to the ANP.180 It is the responsibility of the ANP to demand that agents send information regarding production, import, export, refining, processing, transport, transfers, storage, distribution, resale, destination, and sale of product operations, and, furthermore, file the sales contracts with ANP.181




    2.1.2. Imports and Exports




    Introducing a significant regulatory overhaul, ANP Resolution No. 777/2019 (RANP 777/2019) emerged as a transformative force in governing foreign trade concerning biofuels, oil, oil products, and natural gas in Brazil. This resolution supersedes 25 prior normative acts that previously regulated these domains. By instituting a novel regulation, RANP 777/2019 brings uniformity to authorization requirements and administrative procedures governing import and export license applications within the sector. The import of products must comply with the quality control procedures, which are established by ANP Resolution No. 680/2017 (RANP 680/2017). The sale of products will be conducted only by agents authorized by the ANP, authorized distributors, authorized producers and final consumers. Authorized distributors and producers can import products that are duly authorized to be marketed.182




    One more issue to consider in terms of export is that in case of an emergency, serious restrictions can also take place. If the Brazilian president claims that there is a threat to the oil domestic supply chain, ANP is entitled to limit oil exports by warning companies 30 days before taking measures. Apart from this, both during peacetime and emergencies, maritime authorities (Brazil’s national agency for waterway transportation – ANTAQ and the Navy), tax authorities (the Secretariat of the Federal Revenue and the state tax secretariats) and the Brazilian Central Bank may enact their own rules to be followed.183




    2.1.3. Domestic Market Restrictions




    It is common for oil to be sold within the domestic market. Parties are entitled to state prices in the agreement, based on the market price. The only thing is that the minimum oil price is established by ANP “to be considered by the ANP for the calculation of government takes or eventual cost oil”.184




    The Petroleum Reference Price is established by the ANP considering the average monthly price of Brent oil measured in reais per cubic meter (R$/m³). This price is based on the physicochemical characteristics of the oil produced and the quotations of reference oils and derivatives adopted by the international market.185




    The criteria for setting the Petroleum Reference Price for the calculation of government stakes are established by Resolution ANP 874/2022. This resolution provides two different scenarios for this calculation. The first one is related to the situation in which the field/block has the True Boiling Point curve and the second corresponds to the situation in which the oil produced is operated by a concessionaire classified as a Small Company.186




    Another set of rules that restrict and influence the marketing of oil in Brazil are antitrust provisions. In that respect, the Administrative Council for Economic Defence (Conselho Administrativo de Defesa Econômica “CADE”) is an autarchy linked to the Ministry of Justice, with jurisdiction throughout the national territory and the powers conferred on it by Law No. 12.529/2011. In general terms, CADE is responsible for ensuring free competition in the market and instigating and disseminating the culture about free competition.187 In addition, CADE is composed of the Administrative Court for Economic Defence, the General Superintendence, and the Department of Economic Studies.188 These rules are applied to the exploration, production, transportation, refining, or marketing of crude oil or crude oil products.




    2.2. Regulation on Oil Refining




    This section delves into the key aspects of oil refining procedures and regulation in Brazil, encompassing an overview of the refining market (3.1), the Brazilian refining landscape (3.2), and the principal regulations governing the sector (3.3).




    2.2.1. Oil Refining in the Petroleum Value Chain 




    Crude oil, in its raw form, lacks practical utility compared to its derivative products such as asphalt, fuels, petrol, and gasoline. The process of refining crude oil involves a series of intricate steps to transform it into usable end-products. Initially extracted from either land or maritime reserves, crude oil undergoes purification to remove impurities and standardize its composition and quality.




    Refining within the petroleum value chain constitutes a meticulously orchestrated series of manufacturing processes aimed at effecting physical and chemical transformations in crude oil to yield everyday products like petrol, diesel, lubricating oil, fuel oil, and bitumen.




    Put simply, before consumers or retailers access end-use products, crude oil undergoes chemical treatment to render it useful. These treatments occur within refineries, sprawling industrial complexes that convert crude oil (and sometimes other feedstocks like biomass) into marketable petroleum products. While each refinery possesses unique characteristics, they typically employ three primary methodologies in refining processes: distillation, cracking, and reforming.




    Distillation is a process that involves the separation of materials based on differences in volatility, serving as the initial and fundamental refining step preceding cracking and reforming. Cracking entails the breakdown of heavy molecules into lighter and more valuable hydrocarbons. Reforming focuses on altering the chemical nature of hydrocarbons to achieve desired physical properties and enhance their market value.




    The selection of a refining process hinges on various factors, including product specifications, economic considerations such as crude costs and product values, as well as logistical aspects like availability of utilities and transportation infrastructure. Additionally, the choice of refining method may be influenced by the characteristics of the crude feedstock.189




    2.2.2. The Brazilian Refining Market 




    As one of the leading oil-producing countries, Brazil places significant emphasis on its refinery infrastructure. Currently, Brazil hosts 19 operational refineries, with 10 under the ownership of Petrobras and the remaining 9 privately controlled. Notable among these are the Refinaria de Mataripe S.A. (REFMAT) owned by Acelen (formerly RLAM) in Bahia, the shale unit (SIX), and the Manaus Refinery (REMAN). As of 2022, Brazil boasted a refining capacity of approximately 2.4 million barrels per day.190,191




    The Southeast region of Brazil stands out with 9 operational refineries, representing the country’s largest refining capacity. Within the state of São Paulo alone, 6 refineries are situated, constituting 39% of the total national refining capacity.192




    Several major refineries in Brazil, including RECAP (SP), REPLAN (SP), RPBC (SP), REFAP (RS), REGAP (MG), and REPAR (PR), are notable for their substantial diesel oil production, comprising an average of 40%, followed closely by gasoline production, averaging at 25%. RNEST (PE) similarly emphasizes diesel oil production, accounting for 40% on average, with fuel production as its second-largest output, comprising 30% of refinery production. It is noteworthy that only a select group of refineries, including REDUC (RJ), REFAP (RS), REGAP (MG), REAM (AM), REPAR (PR), REPLAN (SP), REVAP (SP), REFMAT (BA), and RPCC (RN), produce aviation kerosene, with half of the country’s operational refineries lacking this capability.193




    In the Southern region, which houses four refineries, REPAR (PR) and REFAP (RS) are prominent for their diesel oil production, averaging 40%, with gasoline as their primary output.194




    The Northeast region is home to 5 (five) refineries, although until 2018, their production levels were insufficient to meet regional demand. Notably, REFMAT (BA) stands out for its significant fuel and diesel production, boasting a total energetic production of 13,075,129 in 2022. The three main refineries in the Northeast, RNEST, RLAM, and RPCC, historically produced low percentages of Liquefied Petroleum Gas (LPG).195




    In contrast, the North Region houses only one refinery, with a processing capacity of 45 thousand barrels per day, primarily processing onshore oil from the Amazon region. Conversely, the Centre-West region of Brazil does not have any refineries.196,197,198




    2.2.3. Regulation of Refining Activities




    As the governing body responsible for the oil and gas industry, the ANP plays a crucial role in establishing and enforcing the regulatory framework that governs refining operations throughout the country. This framework encompasses a comprehensive set of laws, regulations, resolutions, and norms issued by the ANP to ensure the safe, efficient, and environmentally sustainable operation of refining facilities.




    One of the key regulatory instruments issued by the ANP is Resolution No. 52/2011 (RANP 52/2011), which outlines the criteria and procedures for granting operating licenses for refineries and was updated by ANP Resolution No. 794/2019 (RANP 794/2019). This resolution establishes stringent requirements that refining facilities must meet to obtain authorization for operation, including compliance with safety standards, environmental protection measures, and production quotas. Additionally, Resolution No. 785/2019 sets forth the technical specifications and guidelines for the construction and operation of refining facilities, further contributing to the regulatory framework governing refining activities in Brazil.




    Another relevant point is that refineries must submit to the ANP the investment plan for technological modernization and expansion of the productivity of their respective refining parks, with a view to increasing production and the consequent reduction of subsidies granted to them. In addition, ANP is to frequently assess the degree of competitiveness of refineries to carry out the respective investment plans.199




    Furthermore, as previously mentioned herein, RANP 777/2019 holds significant importance in regulating foreign trade in biofuels, oil, oil products, and natural gas, thereby exerting a considerable influence on refining operations within the country. By establishing protocols and standards for international trade in petroleum products, this resolution contributes to ensuring the integrity and reliability of the supply chain while promoting fair competition and investment in the refining sector.




    Overall, the regulatory framework established by the ANP aims to uphold the highest standards of safety, environmental stewardship, and operational excellence in the refining industry, fostering sustainable growth and development within Brazil’s energy sector.




    2.3. Key contractual instruments and terms




    2.3.1. Crude Oil Sale Agreement (COSA)




    Crude Oil Sale Agreements (COSAs), integral to Brazil’s Exploitation and Marketing sector, govern the sale of crude oil from producers or suppliers to refineries or other purchasers. These agreements delineate crucial terms such as volume, quality, delivery schedules, pricing mechanisms, payment terms, and other relevant conditions, aiming to ensure transparency and efficiency in oil transactions.




    While a consistent crude oil supply is paramount, factors like quality control, safety measures, and navigating market competition, including the entry of new market players, are equally significant considerations. Moreover, closely monitoring price fluctuations and their impact on market dynamics is essential for industry stakeholders200. RANP 777/2019 establishes procedures for the prior approval of import and export orders, ensuring regulatory compliance and market stability201.




    In Brazil, COSAs play a pivotal role in facilitating the smooth flow of crude oil transactions, fostering trust and reliability among parties involved. These agreements serve as legal frameworks that govern the terms of sale, providing a structured approach to oil trading activities. Furthermore, adherence to regulatory standards, such as those outlined in RANP 777/2019, enhances market integrity and reinforces Brazil’s commitment to efficient and transparent oil trade practices.




    In addition, PPSA is the company responsible for managing contracts regarding the purchase and sale of oil produced under PSA, and in the places where the Production Individualization Agreements (Acordo de Individualização da Produção – AIP) are in force located in the Pre-Salt. PPSA can trade the Union’s oil directly, preferably by auction, or by hiring a trading agent. It can work with two models, opting for the alternative that results in a better economic result for the Union.202




    Law No. 13.679/2018 regulates the oil and natural gas commercialization policy and procedures in Brazil. Commercialization by PPSA will use the policy established by CNPE and the reference price set by the ANP, so that it can only be carried out at a price lower than the reference price in case they are not interested in the purchase. In addition, marketing conditions are regulated by an act of the Minister of State for Mines and Energy. It is the responsibility of PPSA to perform all the acts necessary for the management of contracts for the commercialization of oil in the Union, especially to comply with and ensure that the commercial agents comply with the marketing policy203.




    It is incumbent upon the CNPE to propose to the President of Brazil the policy of marketing oil destined for the Union in PSA’s, with due regard to the priority of supplying the national market204.




    2.3.2. Offtake Agreements




    Furthermore, Offtake Agreements constitute another prevalent contract type observed in oil and gas transactions in Brazil. They represent a contractual arrangement between oil producers and buyers for the purchase of a predetermined quantity of products over a specified period. These agreements provide producers with a guaranteed market for their products and buyers with a reliable supply of petroleum.




    Offtake agreements usually provide on items such as pricing adjustments based on market conditions, delivery schedules, quality specifications, and other relevant factors. Just like the other agreements analysed herein, the Parties must observe ANP regulations which govern the negotiation and implementation of Offtake Agreements in the country.




    2.3.3. Joint Marketing Agreement




    A Joint Marketing Agreement refers to an agreement according to which “one or both of the parties will collaborate in order to promote the sale of product and service offerings of the other party” 205. In other words, a Joint Marketing Agreement is a legal instrument used in situations where two or more legal entities work together on marketing and promotional efforts. Such kind of collaboration gives opportunity to all companies involved to get a larger return on their investments.




    Joint Marketing Agreements can be concluded to achieve different purposes and are usually executed within Joint Ventures (JV), very common in the Oil and Gas industry in Brazil.




    The most common reason for becoming a party to such a contract is to “take advantage of synergies between their respective products and services”.206 This goal can be reached in a variety of ways: (1) one party may wish to sell its own products or services together with complementary products or services of the other party; (2) the parties are aimed at consolidating their products or services to make their business proposal complex and comparative; and (3) a company or its counterpart can be in the process of selling from one owner to another and parties may wish to keep their business relations in the form that existed before the company’s realization207.




    As for the content of the contract, Joint Marketing Agreements deal with items such as sharing tools, materials, training, costs etc., necessary for the promotion of the products or services. The contract details how the businesses in question will share those items and investments. A Joint Marketing Agreement should include provisions, concerning financial investments since there can also be a situation when parties do not pay equally. For example, one party is responsible for funding, whereas another one deals with all the marketing activity itself.208




    In general, Joint Marketing Agreements are executed within a JV’s collaboration, such as an International Oil Company (IOC) in partnership with Petrobras.




    3. Transport




    3.1. Key Players and Stakeholders 




    Advances in petroleum exploration and production have led to the discovery of crude oil in basins and reserves worldwide. This has correspondingly driven up demand for petroleum products in various regions, including those distant from oil reserves geographically. Consequently, the transportation of oil from production sites to refineries and distribution centres becomes imperative. The transportation sector thus plays a pivotal role in the oil value chain, with pipelines, tankers, and other modes of transportation facilitating the efficient and reliable movement of crude oil from production areas to loading points.209




    After the market liberalization in the mid-1990s, Brazil witnessed significant changes in its oil and gas transportation sector. Prior to this period, the industry was dominated by state-owned entities, with Petrobras holding a virtual monopoly over exploration, production, refining, and transportation activities. However, with the introduction of regulatory reforms aimed at promoting competition and attracting private investment, the transportation market underwent a transformative shift. After the evolution of Brazil’s national energy policy, the country aims to attract investments in infrastructure for transport and storage of natural gas and biofuels, as well as to minimize emissions of greenhouse gases and pollutants in the energy and transport sectors.210,211




    Leading the pack in Brazil is Petrobras Transporte S.A. – Transpetro, a subsidiary of Petrobras. According to the company’s official site, “we are a Brazilian company with global operations, operating terminals and oil and gas pipelines in an integrated manner, in addition to maritime and land transportation, generating value to our shareholders and other stakeholders. We transport the energy that allows society to attain its potential.”212




    Transpetro is a key player for the country’s transportation of oil and its derivatives with an extensive network of pipelines and terminals spanning the country, Transpetro plays a crucial role in linking production sites to refineries and distribution centres, ensuring a reliable supply chain for Brazil’s energy needs.




    Other key players which stand out in the transportation of oil, natural gas and biofuels in Brazil are Nova Transportadora do Sudeste S.A. (NTS), Transportadora Associada de Gás S.A. (TAG), Transportadora Brasileira Gasoduto Bolívia-Brasil S.A. (TBG) and LOGUM Transportadora S.A. (a joint venture between Petrobras, Raízen, Copersucar and Uniduto Logística focused on Biofuels).




    Another relevant point is that the ANP is responsible for authorizing the oil transportation activities,213 in addition to encouraging the adoption of new technologies in transportation, as will be explored in more detail below.214 Furthermore, it is up to the ANP to require regulated agents to send information regarding transportation215 and perform the registration of contracts on transportation and interconnection between transportation facilities, as well as ensuring access of third parties to essential facilities.216




    3.2. Regulation 




    The Petroleum Law allows for companies or consortiums established under Brazilian Law, with headquarters and management in the country, to seek authorization or concession from the ANP for oil and gas transportation and storage. Accordingly, the ANP has issued regulations to govern the process, including requirements for requesting, granting, maintaining, and revoking transport authorizations217, namely (i) ANP Resolution 52/2015 (RANP 52/2015) which deals with the construction, expansion, and operation of facilities for the transportation of oil and petroleum by-products;218 and (ii) ANP Ordinance 170/2002, which deals with the process of the petroleum transportation itself.219




    In accordance with RANP 52/2015, “the construction, expansion and operation of oil pipelines can be performed with the ANP’s authorization”, which can be issued in the form of licensing process, including the 2 following steps:




    (i) Requesting a construction license, which entails submitting documents such as an environmental installation license, project summary, installation area plans, technical data, compliance certificates, and a financial timetable outlining project costs.220 




    (ii) Obtaining an operation license, which requires an environmental operation license and commission certificate.221 




    The ANP will then review these documents within 90 days for construction licenses and 30 days for operation licenses.222




    3.2.1. Access to essential facilities




    The Petroleum Law and ANP regulations govern access to oil transportation pipelines and associated infrastructure. These regulations stipulate that transporters must provide non-discriminatory access to pipeline capacity to third parties223. Transporters are also required to inform the ANP about available or idle capacity. To gain access to the pipeline, interested parties must enter into a transportation agreement with the transporter, which must be registered with the ANP beforehand.224 These agreements cover various provisions, including types of service, terms and conditions, contracted transportation capacity, pricing, and timeframes.




    3.3. Means of oil transportation




    Various methods are utilized for transporting petroleum products, including pipelines, Floating Production Storage and Offloading (FPSO) vessels, railways, and others. The regulations and operational characteristics of transportation activities vary significantly depending on the mode of transport. For instance, maritime transportation falls under the purview of the Brazilian maritime regulatory body (ANTAQ), while land transportation via roads or railways is regulated by land transportation regulatory agencies (ANTT). Pipelines, being the predominant and crucial method for both land and sea transportation of oil, are primarily regulated by the ANP.




    3.3.1. Transportation through pipelines




    Pipelines are considered the backbone of the oil transportation industry. The reason for this is that pipelines provide constant supply at the desired flow rate and pressure from point A (the production source) to point B (the delivery point). Pipelines are usually used to transport oil products by land; however, sub-sea pipelines exist as well. In the latter case, crude oil could also be moved from the wellheads to offshore storage and ship loading facilities.225




    Using pipelines for oil transportation offers several notable advantages. Firstly, pipelines are a well-established, safe, and efficient mode of transportation suitable for both short and long distances. Additionally, expanding capacity is feasible through two methods: constructing an additional pipeline parallel to the original line or adding compression facilities to existing pipelines.226,227




    As stated above, cross-country oil pipelines are renowned for their energy efficiency, safety, environmental friendliness, and economic viability, facilitating the transport of petroleum products domestically and internationally. Consequently, many nations rely on these pipelines’ continuous operation, underscoring the importance of stringent safety measures.228




    Oil pipelines can be categorized into two main types: crude oil pipelines, which transport crude oil to refineries, and product pipelines, which convey refined oil products directly to the market. Additionally, offshore or submarine pipelines are utilized to transport oil from offshore wells to onshore pipelines, which then transport it to refineries. However, offshore pipelines entail higher costs and more complex construction processes compared to their onshore counterparts. They often require welding sections of pipe together on a barge before connecting to onshore pipelines, or alternatively, the use of ships for deep-sea installations.229




    The operation of pipelines is typically overseen by specialized pipeline operating companies, which may be privately owned or established as joint ventures between companies and governmental entities.230




    As for Transpetro, the company has a pipeline network with a capacity of 10 million m³, 540 tanks, 21 land terminals and 28 water terminals231, operating over 8,500 km of pipelines throughout the country. They are interconnected to the 47 terminals of the Company, which ensure the transport of products between oil producing regions, refineries and processing and distribution bases.232 Transpetro’s National Centre for Logistics Management (CNCL) controls the whole pipeline network which ties oil producing regions, refineries, terminals, and distribution points. It is situated in Rio de Janeiro, at the company´s headquarters.233




    The pipelines used for the movement of liquid hydrocarbons and other fuels are considered pipelines, following the Technical Regulation of Terrestrial Pipelines (Regulamento Técnico de Dutos Terrestres – RTDT),234 shown in the ANP Technical Regulation No. 02/2011.235 In addition, there are other national standards applicable, such as, for example, ABNT NBR 15.280-1 on terrestrial pipeline design that is shown in chapter II of the RTDT; ABNT NBR 15.280-2 on standard for construction and assembly, presented in chapters III and IV of the RTDT; and ASME B31.4 on pipeline transportation systems for liquid hydrocarbons and others liquids, presented in chapter IV of the RTDT.236




    Additionally, there is the RANP 52/2015, which establishes the regulation for the construction, expansion and operation of oil transportation or transfer facilities, their derivates, natural gas, including the liquefied natural gas, biofuels and diesel and biodiesel mixture.237




    There is also a distinction between long and short pipelines in Brazilian regulation,238 the first of which is governed by ANP Resolution No. 35/2012 (RANP 35/2012) and the second, by ANP Resolution No. 716/2018 (RANP 716/2018). The first deals with the use, by third parties of transportation pipelines intended for the handling of oil, its derivatives, and biofuels, existing or to be built, via remuneration.239 The second resolution, on the other hand, regulates free access to pipelines that are 15 km or less in length.240




    The regulations, standards, and ordinances applicable to the transportation of oil in Brazil are compiled and described in the Table below. 




    

      

        

          	

            RESOLUTIONS/ TECHNICAL STANDARDS


          



          	

            DESCRIPTION


          

        




        

          	

            ANP Resolution No. 35/2012


          



          	

            Free access to third parties for oil transport pipelines over 15 km long.


          

        




        

          	

            ANP Resolution No. 716/2018


          



          	

            Free third-party access to oil transport pipelines less than 15 km long.


          

        




        

          	

            ANP Decree No. 254/2001


          



          	

            Conflict resolution in access to waterway terminals.


          

        




        

          	

            ANP Resolution No. 729/2018


          



          	

            Regulates the sending of product movement data in transport oil pipelines to the ANP.


          

        




        

          	

            ANP Resolution No. 44/2009


          



          	

            Oil pipeline incident reporting.


          

        




        

          	

            ANP Resolution No. 06/2011


          



          	

            Technical Regulation of Terrestrial Pipelines. ANP Technical Regulation 02/2011.


          

        




        

          	

            ABNT Regulation Nbr 15.280


          



          	

            Part 1: project; Part 2: construction and assembly.


          

        




        

          	

            ASME Regulation B31.4


          



          	

            Pipeline Transportation Systems for Liquid Hydrocarbons and Other Liquids.


          

        




        

          	

            ASME Regulation B31.8


          



          	

            Gas Transmission and Distribution Pipelines Systems.


          

        


      

    




    Source: Adapted from ANP’s website.




    3.3.2. Transportation through FPSOs




    An FPSO, or Floating Production Storage and Offloading installation, is a floating facility typically constructed from a converted oil tanker hull. It features hydrocarbon processing equipment for separating and treating crude oil, water, and gases from sub-sea oil wells via flexible pipelines.241 Since the 1970s, FPSO systems have been utilized in various regions worldwide, including the North Sea, offshore Brazil, Asia Pacific, the Mediterranean Sea, and offshore West Africa.




    Compared to fixed structures like pipelines, FPSOs offer companies the flexibility to produce oil in remote areas with lower initial investment costs. Additionally, FPSOs boast storage capacity for treated crude oil and are equipped with offloading systems to transfer oil to shuttle tankers for shipment to refineries, eliminating the need for onshore pipelines.242




    Because of FPSOs’ permanent mooring, they can adapt to diverse offshore field situations considering changing weather conditions (hurricanes, cyclones, etc.). Apart from this, operators can disconnect these facilities from their moorings, which also makes them quite suitable for offshore petroleum exploration and production.243




    FPSOs feature permanent mooring systems that allow them to adapt to diverse offshore conditions, including severe weather events like hurricanes and cyclones. Their ability to disconnect from moorings makes them suitable for offshore petroleum exploration and production, enabling relocation as needed. This mobility enables cost-effective production in marginal fields, especially when pipelines are unavailable nearby, making FPSOs and associated shuttle tankers a viable alternative for transporting production to shore.244




    Beyond FPSOs, similar systems such as Floating Storage and Offloading (FSOs), Floating Production Systems (FPSs), and Floating Storage Units (FSUs) are also utilized in offshore operations. Notably, Murphy Oil’s Azurite introduced the first Floating Drilling Production Storage and Offloading vessel (FDPSO) in 2009, equipped with deep-water drilling capabilities for field development, and designed for removal and reuse after drilling all production wells.245




    Pursuant to GlobalData, Brazil is planning to deploy 18 offshore FPSO projects between 2020 and 2025.246 Throughout these 18 projects, eight are considered to be with identified development plans; whereas eight others are in the stage of studies and can be approved to a development phase. Petrobras is at the 1st place of operators in 7 of 18 projects lists. Apart from this, the company’s report ‘Global FPSO Industry Outlook, 2020−2025 – Petrobras Drives Global Upcoming FPSO Deployments’ states that Brazil also “leads the crude production capacity globally through upcoming FPSOs with more than 200,000 b/d during the outlook period”.247 As stated by GlobalData,: “In Brazil, the announced FPSO for the Carcara field is expected to have the highest crude oil production capacity during the outlook period with 220,000 b/d followed by FPSOs for Mero 4, Mero 3, Mero 2, Guanabara MV31, and Carioca MV30 with 180,000 b/d each by 2025.”248 In addition, it is expected that up to 26 FPSOs will be put into operation by 2026, without taking into account the areas purchased in the 2017 to 2019 rounds.249




    In Brazil, ANP Resolution No. 811/2020 (RANP 811/2020) regulates the transportation of bulk oil by waterway in Brazil, encompassing various aspects such as long-distance shipping, maritime and port support, as well as coastal shipping and transhipment operations between vessels (ship-to-ship). This resolution establishes detailed guidelines and requirements for the safe and efficient transportation of oil by waterway, ensuring compliance with environmental standards and maritime safety protocols. Moreover, it outlines procedures for obtaining authorizations, licenses, and permits necessary for conducting waterway transportation operations, while also addressing issues related to vessel safety, crew qualifications, emergency response plans, and pollution prevention measures. ANP Resolution no. 811/2020 plays a crucial role in ensuring the integrity and sustainability of oil transportation activities by waterway in Brazil.250




    3.3.3. Transportation through other means




    In addition to pipelines and Floating Production Storage and Offloading (FPSO) installations, there are other modes of oil transportation that, while less common, remain significant. These include251:




    i. Rail: Regarded as one of the safest and most efficient onshore transportation methods, rail also boasts a relatively low capital cost requirement.




    ii. Road: While not as efficient, road tankers are employed for transporting petroleum to remote areas. Although crude oil transportation via road is uncommon, it is suitable for transferring refined products due to its flexibility.




    iii. Marine Vessels: Utilizing tankers and barges, including very large crude carriers, marine vessels offer high efficiency in terms of transportation volume and cost-effectiveness. For instance, a typical 30,000-barrel tank barge can transport the equivalent of 45 rail tank cars at approximately one-third of the cost. Furthermore, marine vessels enable companies to access new consumer markets via sea routes.




    As per ANP resolution, “points” for oil transportation encompass various installations and vehicles designed for the movement, storage, and transport of oil and its derivatives, natural gas, and biofuels. These include platforms, monobuoys, Floating Production Storage and Offloading (FPSO) units, Floating Storage and Offloading (FSO) vessels, ferries, barges, land vehicles, or any other facility equipped to handle oil, its derivatives (including Liquefied Petroleum Gas (LPG)), natural gas (including Liquefied Natural Gas (LNG) and Compressed Natural Gas (CNG)), biofuels, and their mixtures.252




    4. Distribution




    4.1. Key Players and Stakeholders




    As discussed at length in this article, for decades Petrobras held the monopoly over several activities inherent to the oil, natural gas, and biofuels industry in Brazil, except with regard to the distribution and resale of fuels, a sector of the industry in which other players were already used to participate253. The distribution of oil in Brazil constitutes a critical aspect of the country’s infrastructure, supporting various sectors of the economy and ensuring the availability of petroleum products to consumers across the nation.




    A petroleum distributor holds refined petroleum products and seeks to sell them, encompassing a wide range of activities from both wholesale and retail operations. Examples include gasoline stations, convenience stores, heating oil businesses, truck stops, lubricant warehouses, petroleum trucking companies, and bulk storage facilities.




    The automotive liquid fuel distribution market in the country comprises approximately 300 economic entities engaged in the distribution of diesel oil, gasoline, ethanol, and biofuels. The ANP delineates the criteria and prerequisites for conducting such operations and grants authorization for the construction and operation of fuel storage facilities. Distributors are only permitted to procure and withdraw fuel from entities duly authorized by the ANP, adhering strictly to its regulatory framework254.




    To foster market fluidity, inter-distributor transactions are permissible within prescribed parameters. Procurement of gasoline and diesel necessitates either a contractual arrangement with the producer or adherence to a monthly ordering system, ensuring consistency and stability in the supply chain255.




    The oil distribution network in Brazil comprises a diverse range of stakeholders involved in various stages of the supply chain, from refining and transportation to retailing.




    Refineries, previously mentioned herein, play a pivotal role in the oil distribution process, processing crude oil into various petroleum products such as gasoline, diesel, and jet fuel. Major refineries in Brazil, such as those operated by Petrobras are instrumental in meeting the country’s demand for refined petroleum products.




    Also extensively treated herein in the last chapter, Transportation companies are responsible for the movement of petroleum products from refineries to distribution centers and ultimately to end consumers. These companies utilize a range of transportation modes, including pipelines, trucks, and vessels, to ensure the efficient delivery of oil products across the country.




    Distributors and Wholesalers play a crucial role in the distribution network, serving as intermediaries between refineries and retailers. These entities purchase petroleum products in bulk quantities and distribute them to retail outlets, industrial facilities, and other end users.




    Retailers constitute the final link in the oil distribution chain, selling petroleum products directly to consumers through gas stations, convenience stores, and other retail outlets. Major oil companies such as Petrobras, Shell, and Ipiranga operate extensive networks of retail locations throughout Brazil.




    Vibra Energia, formerly known as BR Distribuidora, is the largest service stations network within the country, with more than eighteen thousand major consumers and clients.256 BR Distribuidora was incorporated in 1971 “to operate the petroleum product distribution and marketing business of parent company Petróleo Brasileiro S.A. – Petrobras”. The company has the largest marked share in Brazil’s fuel and lubricant distribution and marketing segment, which is equivalent to 7,817 BR-branded service stations and around 18.5 thousand customers in the Bulk Customer, aviation products and other segments. To supply the thousands of resellers and consumer customer service stations, Vibra leverages the extensive capillarity of its logistical infrastructure by operating in all of Brazil’s states.




    Apart from this, the company operates 11 lubricant deposits, has 4 lubricant logistics operators, and operate at 90 airports, all strategically distributed around Brazil’s five regions.257 Vibra is thus considered to be the leader in the Brazilian market by sales volume for both fuel and lubricant distribution and marketing. It is present in the following segments:




    Retail: including the sale of oil-based fuels, lubricants, compressed natural gas, biofuels and convenience products of the Company through its resale operation;




    B2B: including the sale of oil-based fuels and lubricants and provision of associated services to all operating segments of the Company’s major consumer’s market;




    Aviation: including the sale of aviation services and products at airports in Brazil to domestic and overseas airlines;




    Corporate Segment: including items that cannot be attributed to other areas, especially those related to corporate financial management, overheads related to Central Management and other expenses, including actuarial expenses related to pension and health plans for retirees and pensioners.258




    Two other important companies in the oil and oil by-products distribution market in Brazil are Ipiranga, a subsidiary from the Ultra group, and Raízen, a joint venture established between Brazilian energy company Cosan and Royal Dutch Shell.




    Ipiranga operates a network of gas stations and convenience stores throughout Brazil under the Ipiranga brand. The company is known for its extensive presence in urban areas and strategic partnerships with other retailers and service providers.




    Raízen operates as one of the largest sugar and ethanol producers in Brazil and also holds a substantial market share in oil distribution. The company operates a network of fuel distribution centres and gas stations under the Shell and Esso brands, serving both retail and commercial customers.




    The participation share of the main companies in selected segments of the distribution market are shown in the table below. As can be seen, the LPG sector is quite distinct and not connected to the other segments of the distribution market:




    

      

        

          	

            Participation of leading companies in the oil derivatives distribution market in Brazil in 2022, by product


          

        




        

          	

            Distributor


          



          	

            Diesel


          



          	

            “Common” C Petrol


          



          	

            Fuel Oil


          



          	

            Illuminating Kerosene (paraffin)


          

        




        

          	

            Vibra


          



          	

            28.2% (1st)


          



          	

            25.2% (1st)


          



          	

            84.4% (1st)


          



          	

            74.3% (1st)


          

        




        

          	

            Raízen


          



          	

            19.8% (2nd)


          



          	

            17.3% (3rd)


          



          	

            5.4% (3rd)


          



          	

            19.6% (2nd)


          

        




        

          	

            Ipiranga


          



          	

            19.2% (3rd)


          



          	

            17.8% (2nd)


          



          	

            5.5% (2nd)


          



          	

            3.7% (3rd)


          

        




        

          	

            Distributor


          



          	

            Aviation Kerosene


          



          	

            Aviation fuel/petrol


          



          	

            Resale of car fuel/petrol*


          



          	

            LPG


          

        




        

          	

            Vibra


          



          	

            68.2% (1st)


          



          	

            32.3% (2nd)


          



          	

            16.1% (1st)


          



          	

            --


          

        




        

          	

            Air BP


          



          	

            17.0% (2nd)


          



          	

            9.8% (4th)
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            Raízen


          



          	

            14.3% (3rd)


          



          	

            37.9% (1st)


          



          	

            10.7% (3rd)


          



          	

            --


          

        




        

          	

            Gran Petro


          



          	

            --


          



          	

            10.8% (3rd)


          



          	

            --
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            Ipiranga


          



          	

            --


          



          	

            --


          



          	

            13.2% (2nd)


          



          	

            --


          

        




        

          	

            Copa Energia


          



          	

            --


          



          	

            --


          



          	

            --


          



          	

            24.5% (1st)


          

        




        

          	

            Ultragaz


          



          	

            --


          



          	

            --


          



          	

            --


          



          	

            23.1% (2nd)


          

        




        

          	

            Supergasbras


          



          	

            --


          



          	

            --


          



          	

            --


          



          	

            20.8% (3rd)


          

        


      

    




    * Percentage of gas stations affiliated with only one distributor. Most gas stations in Brazil (47.4%) are “white flags”, meaning they can buy from any distributor.




    Source: own elaboration based on data from ANP Statistical Yearbook, 2023.




    4.2. Storage of oil




    Tank terminals are “facilities where petroleum products, chemicals, gases, and other liquid products – i.e., liquid, or gaseous substances – can be stored and handled. Tank terminals consist of several individual tanks, generally above ground, which are usually cylindrical”.259 Storage Terminals can be made of different materials. As a common practice, they are usually made of such materials as steel, concrete in combination with plastic, fiberglass-reinforced plastic, nylon, and polyethylene. More precisely, petroleum is usually stored in vertical cylindrical tanks made of steel. DIN standards establish requirements on the appropriate type of construction and materials for storing petroleum.260




    Not only the materials, but design and equipment of the storage terminals also varies. Generally, storage is a fixed-roof tank with and without an internal floating roof, external floating-roof tank, cup tank, and cryogenic tank. The characteristics of the facility are influenced by the products which are to be stored there. For example, if any liquid products need to be stored at very low temperature, cryogenic tanks will be used.261




    Storage influences the emission values of a given tank type, as the main aim of using a storage is to reduce emissions wherever possible. Stirrers at the bottom tank shell, or mixer jets are usually equipped in the tanks as well, to homogenize and mix the oil.262




    As was already stated, the goal of storage terminals is to minimize emissions. Therefore, Health, Safety, Security & Environment (HSSE) is of great importance at tank terminals. Particularly, fire prevention is an essential point in the construction and operation of a tank terminal, because of the “high flammability and explosiveness of many of the stored products”.263 On this ground, storage terminals are usually equipped with water or foam connections. One more substantial point concerns the prevention of contamination of soil or drinking water in the event that a tank is damaged. The solution for this is to execute storage as cups tanks, or as conventional tanks in liquid-tight containment chambers. Such containment chambers’ volume is designed in a special way. It uses earthworks or concrete and steel catch basins, such that they must be able to hold the entire contents of the tank, adding 10% additional capacity. Apart from this, it is also necessary to classify and group the stored products with accuracy, based on the dangerous goods classification. This system allows for a quick and effective response in cases of emergencies and can be achieved by constructing the shortest possible pipeline paths between the tanks and the associated loading facilities when planning the spatial arrangement of the tanks.264




    4.3. Regulation of distribution and storage activities




    As previously seen, the ANP serves as the primary regulatory authority responsible for overseeing the oil distribution industry in Brazil. The agency is tasked with issuing licenses, permits, and authorizations for the establishment and operation of distribution facilities, as well as monitoring compliance with relevant regulations. Distribution activities are governed by ANP Resolution No. 58/2014 (RANP 58/2014), which has been extensively complemented by other minor resolutions in its compiled text.265 RANP 58/2014 presents the necessary conditions for granting authorization to exercise the distribution activity, covers issues related to the acquisition, storage, mixing, transportation, marketing, and quality control of liquid fuels.266




    The authorization process for carrying out activities consists of two phases, namely: the qualification and the granting of authorization.267 For the qualification phase, the authorization request made by the interested legal entity must be submitted before ANP. The proof of tax qualification and regularity is carried out by the ANP based on the documentation sent,268 and the granting phase begins with the publication of the declaration of qualification to exercise the distribution in the Official Register of the Federal Government (DOU), together with the authorization for the construction of fuel storage and distribution facilities.269




    In addition, to exercise this activity, the distributor can purchase fuels from the refinery; the petrochemical raw material plant; the formulation company; an importer; a registered supplier; and in the foreign market, all of which must be authorized by ANP.270 When the purchase of fuel for distribution occurs in the foreign market, it is necessary to follow RANP 777/2019 as well, which establishes the necessary condition for authorization for foreign trade activities and for the prior approval of import and export orders for products.271
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