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PREFACE


Most days that the Dáil is sitting, on my way to the Press Gallery, I walk past the portrait of John A. Costello which is on the jacket of this book. For the last couple of years, I have been silently promising the painting that I was nearly finished this biography. At last, I will be able to look Jack Costello’s likeness in the eye again.


John A. Costello’s interests were (not necessarily in this order) golf, the law, religion, politics, and his family. Whatever about the others, the last mentioned enthusiasm is easy to understand for anyone who has met the extended Costello family. Doubtless there is much in this book with which they will disagree, but I hope they will feel that it is fair.


The idea of writing this book has been at the back of my mind for at least ten years, but it wouldn’t have happened if it hadn’t been for Declan Costello, who encouraged me to undertake it, facilitated access to his father’s papers in UCD, and smoothed my way with various contacts. Unfortunately, a recent illness means that he hasn’t been able to see it finished, a fact I will always regret.


Declan’s brother, John, kindly put some memories on paper for me. I have also been helped by a number of the Costello grandchildren, who have shared memories of the private side of the public man: Jacqueline Armstrong and her husband Fergus, Kyran FitzGerald, Joan Gleeson, Georgina Sutton and Isabelle Sutton (who supplied a treasure trove of photographs).


Many others gave me information about John A. Costello, in interviews or through correspondence, including Jack Christal, Liam Cosgrave, Ronan Fanning, Tom Finlay, Alexis FitzGerald, Ronan Keane, Harvey Kenny, Mick Kilkenny, the late Patrick Lynch, Muiris Mac Conghail, Risteárd Mulcahy, the late Louie O’Brien, Niall O’Carroll, Michael V. O’Mahony, Pat Russell, Richie Ryan and T.K. Whitaker.


Much of the research for this book was carried out in the UCD Archives—many thanks to Seamus Helferty and his colleagues, particularly Orna Somerville who catalogued the Costello Papers. Stephen MacWhite (acting on behalf of Mrs Kathleen MacWhite) kindly granted access to the papers of his grandfather, Michael MacWhite; as did Mella Crowley to her father, Freddie Boland’s memoir. The UCD-OFM partnership facilitated access to the de Valera and MacEoin papers. Thanks also to the staff of the National Archives of Ireland, the British National Archives, the Public Records Office of Northern Ireland, and the National Library of Ireland (especially Mary Broderick).


I am also grateful to: Jonathan Armstrong, King’s Inns Library; Patricia Boyd, Registry of Deeds; Damien Burke, Irish Jesuit Archive; Mary Clark, Dublin City Archives; Joe Curry, Dominican College, Eccles Street; Noelle Dowling, Dublin Diocesan Archivist; Peter Durnin, Papal Knights Association of Ireland; Estelle Gittins, Trinity College Manuscripts Department; Greg Harkin, All Hallows archives; Elizabeth Keane, biographer of Seán MacBride, who pointed me in a useful Canadian direction; Fran Leahy, Property Registration Authority; Martin Long, Catholic Communications Office; Seán MacCárthaigh and Pascal Letellier at the Arts Council; and Darragh O’Donoghue, Allen Library.


Across the Atlantic, I thank Richie Allen, Library and Archives Canada; Erica Flanagan of the Truman Library; Herb Pankratz at the Eisenhower Library; and John Vernon and Matthew Olsen, United States National Archives, College Park, Maryland.


Friends and colleagues with specialist knowledge have been bothered for information: Eamon Kennedy clarified some legal aspects, Alan Finan interpreted some medical terms, Joe Mac Raollaigh did some translation, and Senator Cecilia Keaveney explained the latest legal developments concerning Lough Foyle. Michael Webb kindly gave me a copy of the Memoirs of his father-in-law (William Bedell Stanford). My father, Robin McCullagh, supplied some information on the stamp marking the centenary of John A. Costello’s birth, and more importantly he and my mother, June, performed child minding duties above and beyond the call of duty.


At Gill & Macmillan, I’d like to thank Fergal Tobin for taking on the book in the first place (a decision I hope he won’t regret!); D Rennison Kunz who oversaw the editorial process; Nicki Howard who commissioned the jacket and looked after marketing; Teresa Daly who dealt with publicity; and photo researcher Jen Patton. Thanks also to editor Esther Kallen, and to Helen Litton for compiling the index. My gratitude to them all.


Elaine Byrne and Maurice Manning made helpful suggestions on the manuscript, as did John Fanagan, who kindly proof-read the entire draft, despite the fact that we had never met. Any errors that remain are, of course, entirely my fault. I really should have listened to them.


Finally, to my family, who have had to put up with my absences, physical and mental, as this was written. My wife, Anne-Marie Smyth, encouraged me to start the project, to find a publisher, and to keep going. Our daughter, Rosie, also urged me towards the finishing line, with the encouraging words: “Are you not finished that book yet?” My love, and my thanks, to them both.


David McCullagh


May 2010
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THE RELUCTANT TAOISEACH







“I agree that I was a reluctant Taoiseach, but I was never a reluctant politician.”1


JOHN A. COSTELLO, 1969


“It was because John A. Costello happened to be available at that time, in those circumstances, that … the First Inter-party Government was born.”2


TOM O’HIGGINS, 1969





John A. Costello was unique among Irish heads of government for two reasons. Firstly, he wasn’t the leader of his party—he was chosen as Taoiseach in 1948 as a compromise among the five parties who wished to form a government. The second difference between him and other holders of the office was even more fundamental: his genuine reluctance to take the job. Not only did he not seek the top job in Irish politics, he actively fought against taking it.


Other holders of the office have struggled to attain it; Jack Costello had it thrust upon him. The only other politician to hesitate before accepting a chance to take the job was Jack Lynch of Fianna Fáil in 1966. Lynch has sometimes been described as a reluctant Taoiseach. But his reluctance was entirely due to consideration for his wife3—there was no doubt that he, unlike Costello, actually wanted the job.


Apart from being essentially a part-time politician, other factors seemed to militate against Costello. For the first 44 years of the State’s existence, the other three men who headed Irish governments had played prominent parts in the 1916 Rising. Costello, by contrast, had been playing golf when the Rising broke out, and many years later still seemed aggrieved at having had his journey home interrupted by a roadblock.4 He played no role either in the War of Independence, apart from representing prisoners in a couple of court cases.


In fact, like the vast majority of his contemporaries, he had been a Home Ruler rather than a Republican during most of this period, one of the rising Catholic middle class who saw the introduction of Home Rule as their ticket to greater political, economic and social status. One of the ironies of Irish history is the ultimate triumph of such people, who seemed to have been cast to the margins by the War of Independence.


In office, Costello was to provide surprises, too, not least his success in holding together two disparate coalition governments for considerable lengths of time—comparable, indeed, to the tenure of the single-party government which came between them. Despite his earlier key role in the development of the Commonwealth, he declared the Republic, a development not without its controversies, but nonetheless significant. And while he was seen as a temporary or stop-gap Taoiseach, he served longer in the office than any of his Fine Gael successors to date.


It has been widely known that his reluctance to take the job was, at least in part, due to his desire not to leave the law—for both professional and financial reasons. His love of the practice of law was obvious to all who knew him, and he could even say in an interview while Taoiseach that “his biggest moment was not when he became Prime Minister, but when ‘winning a big case’”.5


But there was another reason, as he revealed in an extraordinary letter to his son Declan, then in Switzerland, written just days after he became Taoiseach: “I think I can honestly say that it was not the financial loss or even the parting from my life’s work as an advocate … that made me fight so hard against acceptance, but a fear amounting almost to terror that I would be a flop as Taoiseach and bring discredit on the new administration if it was formed. I felt that such a new departure would be looked upon with distrust and be subjected to severe criticism. If I proved unfit it would be disastrous for them all.”6


This engaging self-doubt was also, to say the least, untypical in holders of the office of Taoiseach. However, Costello’s reluctance, while real enough, should not be exaggerated. Once he agreed to take on the job, he did so with his characteristic determination, energy and application. Indeed, in the same letter to his son, he concluded by saying that despite his initial doubts, “I can now assure you that I am perfectly and supremely happy and contented, and face the future and what it holds with resignation, and with confidence and hope.”7


Anyone watching, or listening to, John A. Costello would have been surprised at his admission of a lack of confidence. As an Irish Times editorial at the time of his death noted, he was a man who “breathed belligerence”.8 This public image was reinforced by his tendency to scowl in photographs—apparently he didn’t smile for the camera because he didn’t like having his photograph taken.9 In later life, with his hat, his cigar and his scowl, he reminded one of his granddaughters of “a Mafioso boss, particularly as he dived into his big black State car at the end of a working day”.10


His belligerence was evident on the political platform, in interviews, and most particularly in the courts. One of those on the receiving end of his forensic brilliance was Dr Harry Parker, an acquaintance who was appearing as an opposing witness. “I remember one occasion when you attacked me most savagely in the witness box and for, as far as I could see, no good reason. Feeling hurt, I asked Cecil Lavery what was the reason. This most gifted counsel, like little Audrey, laughed, and laughed, and laughed. He intimated that you simply wanted to win your case …”11


But this belligerence was only part of the story. As the same Irish Times editorial observed, his manner was misleading, his belligerence “the armour he put on against his sensitive and compassionate disposition”.12 Those who worked with and for him praised his kindness—even Noël Browne, the Minister for Health who never forgave Costello for his handling of the Mother and Child crisis. There are many examples in his personal papers of his charitable instincts,13 and he maintained his interest in the Society of Saint Vincent de Paul throughout his life.


The law was, arguably, his first love. Political opponents like Seán Lemass accused him of being prepared to argue any brief, in politics as in the law. “He was still at the Bar as it were: he was not really concerned about the soundness of the brief. He argued to the brief given to him by his Party or his officials.”14 This was unfair, but then Lemass had a famous aversion to lawyers in general, and Fine Gael lawyers in particular. Interestingly, Ronan Keane, a future Chief Justice who saw both Lemass and Costello speak at a debate at UCD’s Literary and Historical Society in 1951, felt that Costello was by far the more effective speaker, because of his ability to appeal to ordinary people. It was this which made him such a “great jury operator”—he knew how to come across as one of them.15


His secretary, Patrick Lynch, who knew him well, said his background in the law was not always an advantage. “Acceptance of the law’s delays did not foster an overnight conversion to consistent punctuality. The vehement rhetoric of the courts did not necessarily match the changing moods of the Dáil, and he sometimes found it hard to avoid flowery diction and the purple patch.”16 His forceful speaking style could be both a blessing and a curse in political terms—his speeches were generally quite entertaining, and his aide-de-camp and political assistant Mick Byrne always urged him to throw away his script and speak off the cuff during election meetings in the constituency.17 But what pleased a crowd could also cause trouble.


As his son-in-law Alexis FitzGerald tactfully pointed out to him, “it is impossible to speak frequently ex tempore without the eloquence of some moment reaching further than the facts warrant … whenever Mick Byrne tells you to do without a script, please remember that if I were present I would howl for one. As many of the words that you have as Taoiseach to utter should be thought out carefully before they are uttered, I am certain that you should suffer the glory of the moment to pass by. The cheers cease but litera scripta manet [the written word remains]. The local enthusiasm will be less, the national greater.”18 FitzGerald also warned his father-in-law that Fianna Fáil planned to play on another characteristic—his notoriously short fuse—by provoking him into a rage. “As I believe they think this the chink in your armour, you should watch always for this line of attack.”19


Though he was not a particularly intellectual Catholic, his deep religious commitment cannot be doubted—as was made more than clear during the Mother and Child controversy. For much of his life he went to Mass every day, either at his local church in Donnybrook in south Dublin or in the Church of Adam and Eve on the quays on his way to the Four Courts.20 He was, according to a former parish priest, “an example in every way”, both as a parishioner and a sodality member.21 His son Declan recalled that while he would say the Rosary every night, he never suggested the entire family should join in, as would have been reasonably common at the time. Instead, once the children had gone to bed, he would kneel down beside the fire in his study to perform his devotions alone, rather than insisting on conformity.22


His pugnacity could frequently extend to religious matters—famously in an address to the Trinity College Philosophical Society in October 1948, when he referred several times to the “so-called Reformation”23—a reference which caused considerable offence to Protestants. It was also, according to Patrick Lynch, quite deliberate. Lynch had drafted a speech for him, but the Taoiseach had rewritten parts of it, adding in the “so-called Reformation” reference as an expression of his dislike and suspicion of Trinity.24


Apart from religion, John A. Costello’s other great comfort in life was his family. Evenings were spent in the study, the children listening to the radio while their father read briefs by the fire—he claimed to have learned to ignore noise and concentrate on his work in the Law Library, where he worked with conversations going on around him.25 A profile in the (British) News Review in 1949 noted that “most of the family fun is found at home”, referring to the then Taoiseach’s liking for listening to music, playing bridge, taking his dachshund Slem for a morning walk, and reading thrillers.26 What he referred to as his “pernicious habit” of reading detective stories did prove politically useful on one occasion, giving him the background knowledge to make an informed Dáil contribution about the training of police in detection techniques.27


He had a ritual of going every spring to the Dublin Mountains to pick primroses with the family. The journey, given his famously fast driving, must have been a bit rough—his daughter Eavan later said looking at a painting of primroses which had belonged to her father made her feel carsick because it reminded her of those trips.28


And then there was golf, to which he cheerfully admitted he was “addicted”, even in old age.29 At the time of his election as Taoiseach, he was Captain of Portmarnock Golf Club, and an editorial in Irish Golf magazine remarked that his choice for both posts was wise, as “John Costello despite his very retiring manner makes one respect him and feel confidence in him.”30


However, it would appear that despite his “addiction”, he wasn’t a particularly strong golfer—his son recalled that, even being generous, he was no more than “average”.31 The Irish Golf editorial noted that “he never played golf except for the fun and exercise of it”, and went on to pay a rather backhanded compliment: “When one has seen a golfer take the rough with the smooth in the most equable of manners, when he could miss a shortish putt without thinking the world was collapsing, then one can have confidence in the new Taoiseach. A broad fairway to him, though if he does find the rough he will get out of it calmly and well.”32 Every Sunday for years, Costello played in the same four-ball in Portmarnock, with Dick Browne of the ESB, an old school friend; Dick Rice, chairman of the Revenue Commissioners; and Seamus O’Connor, the Dublin City Sheriff.33 It was on one such occasion in 1948 that he wrestled with the dilemma of whether he should accept the position of Taoiseach.


A less benign addiction was to smoking—he was an inveterate smoker of Churchman cigarettes, although according to his son he didn’t actually inhale.34 In conversation, an observer noted, he had two habits—“twiddling a pencil, and keeping his cigarette tucked in the corner of his mouth while talking”.35 One of his more impassioned contributions to the Dáil was on the question of tobacco, which he argued was a necessity rather than a luxury, and should be taxed accordingly. “It enables everyone, whether rich or poor, to carry on his work … In addition to giving a certain amount of comfort, and soothing the nerves … it gives him a certain amount of relaxation, and enables him to do his work better.”36


He was a famously dapper dresser.37 In 1948, the British Lord Chancellor, William Jowitt, paid him a compliment by suggesting he might visit a tailor in Dublin while on holidays in Ireland “to see if I can approach nearer your standard” of sartorial elegance.38


Another factor much remarked upon was Jack Costello’s modesty. Tom Finlay, later to be Chief Justice, recalled his “absolute humility” as one of the most remarkable things about him. He would have been taken aback if Finlay, as a young barrister appearing in court with him, let him through a door first.39 Again, the News Review noted in 1949 that as Taoiseach, “the idea of anyone wanting to write an article about him still amuses him”.40 The young Fine Gael activist Richie Ryan had the job of announcing Costello’s arrival into the Drawing Room of the Mansion House during the 1949 Fine Gael Ard Fheis. As he called out, “Ladies and Gentlemen—the Taoiseach!” he got an “almighty thump” in the back and heard Costello growl, “Cut that out, Richie, I don’t want any of that nonsense.”41


This modesty, as well as his personal kindness, had major political implications, as it played a role in his selection as the inter-party group’s candidate for Taoiseach. Noel Hartnett was a leading figure in Clann na Poblachta who fell out with Seán MacBride—and, by extension, with Costello—over the Mother and Child Scheme and the Battle of Baltinglass (a controversy over political influence in the filling of a post office appointment). In 1959 he wrote that Costello’s faults as a politician sprang “almost exclusively from excessive loyalty to his colleagues”. This loyalty, Hartnett said, “led him occasionally to defend actions and policies which would better have been condemned”. Hartnett pointed to another of Costello’s characteristics—his avoidance of bitterness—as the reason for his choice as Taoiseach, and pointed out that the members of all the parties in the Inter-party Governments “trusted and respected him”.42


This judgment had been borne out at the time of his election by others, including High Court judge T.C. Kingsmill Moore, a former Independent senator who told Costello, “you were almost unique in the Dáil in that all parties liked and trusted you, no matter how bitterly opposed to you”.43 Similarly, The O’Mahony, a former Fine Gael TD (who was also to fall out with Costello over the Baltinglass issue), wrote to him in 1948, “If you are able to keep that varied coalition of parties together I think you will have brought about a miracle, but from what I saw of you during the eleven years I was in the Dáil I don’t believe anyone else would ever have a chance.”44


Reluctant he may have been. But John A. Costello, thanks to his background, his career, and most importantly his personality, was in 1948 in a pivotal position to make history.
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THE VALUE OF PRACTICE







“… fluency of speech in public is as much an acquired talent as a natural gift.”1


JOHN A. COSTELLO, JULY 1911


“Mr Jack Costello is an example of the value of practice. He improves every meeting and is now really worth listening to …”2


UCD MAGAZINE THE NATIONAL STUDENT, MARCH 1912





After John A. Costello’s election as Taoiseach, one of his former schoolmates, John Keane, produced a photograph of a group of pupils at O’Connell School, and asked his children to guess which one grew up to be the leader of the Government. The clue, it turned out, was that Costello was the only boy in the photograph wearing a watch chain3—a suitable symbol of the future wealth and upper middle class status of one of the leading barristers of his day. The watch chain also fits neatly into the widespread perception that Costello, like some of his colleagues in Cumann na nGaedheal and later Fine Gael, was the product of a privileged background.


But in fact, unlike other members of the pro-Treaty leadership such as Kevin O’Higgins, Patrick Hogan and Patrick McGilligan, the future Taoiseach was not a past pupil of the elite private school Clongowes. He was a Christian Brothers boy, his father a mid-ranking civil servant, and his upbringing modest, though comfortable.4 If the watch chain was symbolic, it was symbolic of an aspiration rather than a status achieved. And the story of Jack Costello’s early years is the story of how hard work and natural ability allowed him to make good on that aspiration.


John Aloysius Costello was born on 20 June 1891, at the home of his parents at 13 Charleville Road5 on the northside of Dublin, not far from the city centre. The house is a pleasant mid-terrace redbrick with a bay window. Charleville Road, quiet and tree-lined, runs from Cabra Road down to the North Circular Road. Although Costello’s birth certificate describes it as being in Cabra, it’s actually closer to Phibsborough, just down from the massive gothic St Peter’s Church (begun in 1862, but only finished in 1911).


Costello was part of the last generation to grow to adulthood in an Ireland that was part of the British Empire. His birth came in the middle of political crisis—the Home Rule Party had split in December 1890 over the continued leadership of Charles Stuart Parnell, who was to die the following October. Costello’s year of birth also put him, in terms of age, almost exactly halfway between two of his great political rivals—Eamon de Valera, born in 1882, and Seán Lemass, born in 1899.


His father, John Costello senior, was born in Barefield in Clare on 25 May 1862,6 while his mother, Rose Callaghan, was three years younger and a native of Westmeath. The couple married in 1888.7 When he became Taoiseach, Jack Costello was asked if he was related to various branches of the Costello clan, but had to reply that he had “made only very little study of his genealogical tree”.8 However, he apparently spent boyhood summers in Barefield, playing with the local children and eating apples from the local orchard—whether with permission or not is not clear.9 In later years, he enjoyed telling his family stories about Clare, particularly the West Clare Railway immortalised by Percy French in the song “Are You Right There Michael”. Costello claimed a printed notice in one station outlined a revised timetable and ended with the warning that “there will be no last train”.10


Just four miles from Ennis, Barefield was less a village than a “small cluster of houses”, although it was significant enough to have an RIC hut under the command of a sergeant. It was described in the mid-1940s as “a very undulating parish, and its good and bad land is just as much mixed as its contour”. At that time, it had two pubs, a Catholic church, a post office, a dispensary, and a national school.11 The latter, described in 1943 as a “fairly new, substantial four teacher school” was built on Costello family land.12


John Costello senior began working in the Registry of Deeds in Dublin in 1881, shortly before his nineteenth birthday.13 His progress through the ranks of the organisation was steady if unspectacular—by 1898 he was a Second Division Clerk,14 in 1903 he became one of three Higher Grade clerks,15 and a decade later he became a Staff Officer—a senior position but still quite a bit down the pecking order, behind the Registrar, First and Second Assistant Registrars and the Chief Clerk.16 He was in the same position when he retired.17 His brother Jim also went into the Civil Service, in his case the post office, but appears to have had a more successful career, as in later life he had a house on the fashionable Alma Road in Monkstown.18


Outside work, John Costello was a prominent temperance activist in Father Mathew Hall in Church Street for over 40 years.19 He gave lectures in the Hall on diverse subjects, ranging from “Some Incidents in the Land War of the Last Century”20 to “The Rise of the Peasant in Ireland”21 and even “A holiday by the Cliffs of Moher”, which was to be “illustrated by limelight view”.22 Of more significance, he served as chairman of the Father Matthew Health Insurance Society, which among other things campaigned for the extension of medical benefits to Ireland.23 He was also active in trade unionism, being involved in the formation of the Civil Service Guild24 and serving on its Executive.25 As an active politician, his son was to champion the cause of civil servants, helping to bring about an arbitration system to resolve disputes over pay.26


Jack Costello recalled in later years that his father was “a great Parnellite”.27 This was a common position in the capital, as Tom Garvin has pointed out: “bourgeois and working-class Dublin became Parnellite in contrast to the mainly anti-Parnellite countryside.”28 Of course, the son was also a supporter of Home Rule, and of John Redmond, in the years leading up to the First World War—as he said later, “everyone in Ireland was a Home Ruler with the exception of a very small minority who were in the IRB …”29 As we shall see in Chapter 5, Costello senior was to become a Fine Gael Councillor on Dublin Corporation after his retirement.


John and Rose Costello had three children. Mary, known as May in the family, was born the year after their marriage. She was to live on in the family home, caring for her parents, and never married. Thomas Joseph, who was a year younger, became a doctor and emigrated to England—as we shall see, he was a larger-than-life character, and in their university days overshadowed Jack, who was two years younger than him. Their father was keen on walks—perhaps in the nearby Phoenix Park—so keen, in fact, that Jack was put off organised walks for life.30


By the time of the 1911 Census, the Costello family was living at 32 Rathdown Road, in the parish of Grangegorman. Rathdown Road is just across the North Circular from Charleville Road, and runs down towards what was then Grangegorman mental hospital. Number 32 is part of a long terrace of red brick houses, and is similar in appearance to Costello’s birthplace on Charleville Road, with a bay window on the ground floor and two windows upstairs.


Rose Costello’s family may have helped with the purchase of both these houses, which could have been slightly beyond John Costello’s salary as a relatively junior civil servant. Just three months after buying the house at Charleville Road, he signed an indenture of assignment with his brother-in-law, James Callaghan, a grocer in North King Street, and with John McKeever, a draper from Navan married to one of the Callaghan sisters.31 This suggests they had some financial interest in the house, perhaps after lending their brother-in-law some money. Another of the Callaghan sisters, Bridget, had an interest in the house in Rathdown Road, and in her will, made in November 1921, she left that interest to Rose, stipulating that after Rose’s death it should pass to May. In a codicil to the will made in 1930, after Rose’s death, the interest in 32 Rathdown Road was left to John senior and May.32


John Aloysius became a pupil at St Joseph’s, Marino, in the autumn of 1903, when he was 12. The school (later better known as “Joey’s”) was run by the Christian Brothers. One of its three rooms was devoted to the 43 pupils in the intermediate (secondary) class. The 300 primary pupils were divided between the other two rooms.33 Among his classmates was Dick Browne,34 later Chairman of the Electricity Supply Board, who was Costello’s greatest friend, godfather to his son Declan, and one of his golfing partners on Sunday mornings in Portmarnock for many years.35


As Marino had no senior classes at the time, the two friends transferred to the O’Connell School in North Richmond Street,36 also run by the Christian Brothers. The school was named after Daniel O’Connell, who laid the foundation stone in 1828.37 It prided itself on its success in the Intermediate Examinations, frequently boasting the highest number of passes and distinctions in the country.38 The school’s centenary book in 1928 noted the number of senior Government officials it had produced, including Costello, who was then Attorney General, Dick Browne, who was a Senior Inspector of Taxes, and the Secretary of the Department of Local Government, E.P. McCarron. With some self-satisfaction, R.C. Geary (later Director of the Central Statistics Office) wrote, “Your ‘Richmond Street’ boy makes a good official. In the first place he possesses the necessary academic qualifications to place him high on the examination lists. He has, in addition, certain qualities which make him a good colleague. This is an essential point. However clever an official he may be, he has to pull with the team …”39


As well as civil servants, the school produced a great many rebels, with more than 120 pupils or former students believed to have taken part in the 1916 Rising, including three of the 16 leaders who were executed—Eamonn Ceannt, Con Colbert, and Seán Heuston.40 The latter, in fact, was among John A. Costello’s classmates.41 Other past pupils included President Seán T. O’Kelly, Taoiseach Seán Lemass, and Judge Cahir Davitt, a son of Land League founder Michael Davitt, who became President of the High Court in 1951.42 Other notable legal figures who attended the school were Ireland’s last Lord Chief Justice, Sir Thomas Molony, and Aindrias Ó Caoimh and Charles Casey, both of whom became High Court judges after serving as Attorney General (Casey having been appointed to that position by Costello).43


At O’Connell School, in a pattern that would be repeated throughout his education, the young Costello performed well academically, winning prizes and distinctions. He also improved as he went along—another pattern that would be repeated in college, at the Bar and in politics.


At the time, the State examination, the Intermediate, was divided into Junior, Middle and Senior Grades, the latter corresponding to the Leaving Certificate, which was introduced in 1924 (along with, confusingly, another examination known as the Intermediate Certificate, the equivalent of the old Junior Grade).44 In the Middle Grade, in 1907, Costello received Honours results in English, French, Irish, Algebra, Trigonometry and Science, with passing grades in Arithmetic, Shorthand, Geometry and Latin. The results were good enough to win him a £3 book prize.45 In his final year, 1908, he took honours in English, French, Irish, Arithmetic and Algebra, Trigonometry and Physics, and passed Geometry, winning £3 prizes for modern literature and experimental science, as well as a £1 prize in mathematics. It was a fairly broad education. Costello appears to have been keen on Science—he had the joint highest (in 1907) or highest (1908) hours spent at Science according to the school records.46 More importantly, he won the Fanning Scholarship, worth a substantial £50 a year for three years,47 which was to pay his college fees.


It had been a successful school career, and while Costello didn’t speak much of his time at the school in later life, he didn’t complain about it either.48 The link with the school was played on by an enterprising 11-year-old when Costello was elected Taoiseach. Tom Fahy of Vernon Park in Clontarf wrote to congratulate him on his election—which he felt could best be marked by a free day. Unfortunately, there is no record of whether the new Taoiseach did, as suggested by Master Fahy, contact the school authorities to let his successors off for the day.49


When Costello won the Fanning Scholarship in 1908, he was one of its first recipients. The scholarship, set up two years previously, aimed to pay the college fees of the son of a civil servant receiving the highest marks in the Senior Grade of the Intermediate. It stipulated that the person holding the scholarship should carry out his studies at UCD. According to Costello, who paid a visit to the founder of the Trust after receiving the scholarship, Francis A. Fanning was “a very strong Catholic” who wanted to encourage Irish students to go to the new National University rather than Trinity College, which “in those days was regarded as the bastion of the then Protestant Ascendancy”.50


The institution which he joined was in a state of flux, to put it at its mildest. He was in the last group of students who attended 86 Stephen’s Green under the old Royal University—the next year the new National University was established under the 1908 Irish Universities Act (introduced by Irish Secretary Augustine Birrell to placate Catholic opinion). The Act joined UCD with the former Queen’s Colleges in Cork and Galway to form the NUI. In a foretaste of partition, the other Queen’s College, in Belfast, became a separate university.


Costello claimed in later life that the authorities dithered so much about faculty positions that they ended up appointing a number of professors to the wrong chairs. “There was general confusion and we had not merely … no Professors to lecture us, we had not even a chair to sit on, we were walking around Stephen’s Green wasting our time until the National University authorities made up their minds to give us some Professors to lecture us.”51 The complaint was an echo of that made at the time, in an editorial in the first edition of a student newspaper, the National Student: “… there has been little academic work done this year. The Professors have been occupied busily in securing their positions, in making boards and committees on which to sit, and then in sitting on them … There is a vague but general feeling that no attention is being paid to the students, that they are regarded as necessary evils, whose sole duty is to pay fees and keep quiet …”52


The new college was small, with only 530 students in its first academic year, 1909–10, although numbers grew quickly, almost doubling (reaching 1,017) by 1916.53 As George O’Brien, a future senator and professor of economics, noted, “We were few enough to get to know each other very well, even if some of us did not like each other very much. Indeed, some of the developments in the political history of Ireland in the years since the Treaty grew out of the affinities and dislikes of my contemporaries. Old alliances and old quarrels reappeared in the wider field of public life.”54 Among Costello’s contemporaries in UCD were future ministers Kevin O’Higgins, Patrick McGilligan and Patrick Hogan; his successor as Attorney General after the change of government in 1932, Conor Maguire; and the leading solicitor Arthur Cox.


These young men and their fellow NUI graduates were to provide much of the leadership of the new Irish Free State, in politics, the Civil Service and the professions. Of course, they could not have foreseen that the then dominant Irish Parliamentary Party would be destroyed within a decade by Sinn Féin. According to O’Brien, “we took it for granted that, if Home Rule was achieved, we would be among the politicians of the new Ireland … So certain were we of the approach of Home Rule that some of our students neglected to prepare for a profession, believing that they would get a good job when self-government came …”55 While Arthur Cox could not be accused of neglecting his studies, his enthusiasm for imminent Home Rule is clear from his diary for 1913, in which he counted down the days to the Bill coming into force.56


Academically, Costello progressed in much the same way he had in school, starting off with mediocre results but quickly improving. He received a pass mark in his First Arts exam in 1909;57 first class honours in Irish and French, as well as a pass in Biology, in 1910;58 and graduated with a First in Irish and French in 1911.59 His interest in Irish was later demonstrated in government when he established the Department of the Gaeltacht. He had travelled to the Aran Islands to learn Irish while still at school,60 although the experiment was not an unqualified success. He later complained that the islanders were “much more concerned with picking up little scraps of English and getting me to talk English to them than they were about speaking Irish to me”.61 This perhaps explains why, despite his exam results, there was some doubt about his fluency. At a meeting of the Literary and Historical Society in March 1912 a motion was proposed criticising the Records and Correspondence Secretaries, Tom and Jack Costello, for “incompetence … in not being able to answer questions in Irish”. The motion was only defeated by 20 votes to 18.62


Among the lecturers Costello got to know were James Murnaghan, later a judge of the Supreme Court, Swift MacNeill, then an Irish Party MP, and Arthur Clery, whose favourite pupil he was.63 George O’Brien described the latter lecturer: “Clery was a bachelor who liked the society of young men. He used to invite us to very pleasant dinner parties where we met some of his own generation. He was kind to us and I appreciated his friendship at the time. I learned later that he was very bigoted against the British and against Protestants and a great extremist in politics, although he took no active part in revolutionary movements. I am afraid he influenced some young men in the direction of his own views and that he sowed the seeds of a good deal of bitterness.”64 As O’Brien’s biographer makes clear, this somewhat jaundiced account may have been influenced by O’Brien’s dislike of John A. Costello.65


As a later interviewer put it, “in college his interests were intellectual rather than athletic”,66 but the young Costello did have some sporting interests—he was a member of a football club based at Goldsmith Street.67 However, he was to have a more enduring interest in golf. He joined a golf club in Finglas,68 a forerunner of his membership of clubs at Portmarnock, Milltown and Rossapenna, Co. Donegal. He also, at least occasionally, was prevailed upon to sing at musical evenings.69 According to his children Declan and Eavan, he spoke in later years about singing at parties as a young man, sometimes accompanied by his wife, Ida, on the piano.70 Costello also regaled his children with reminiscences of the 1907 Great Exhibition in Ballsbridge, with its giant water slide and a Zulu tent featuring “real live Africans”, obviously an exotic sight at the time.71


In July 1911, just turned 20, Costello wrote a lengthy and mildly amusing article for the National Student, the college magazine, contrasting the old Royal with the new National University, suggesting that he saw some improvement in the situation of students. He claimed that the Royal “was little better than a glorified Boarding and Day School … The residents … rose in the morning by rule, lived mechanically, and even voted in the Societies mechanically and as they were told. The outdoor students of the College came to lectures, met casually, chatted desultorily outside the lecture room, and dispersed.” The new structure had a higher purpose than the old, which had served merely as an exam factory. “The National has been created to send forth students better equipped mentally and bodily than heretofore; to produce students with broader views and wider knowledge … Its aim should be culture rather than erudition; learning rather than pedantry.” Exams, he suggested, were “a necessary evil, and must be tolerated … The importance attached to them should, however, be reduced to a minimum: the true end of a real University should be culture, not examination.”


Of his fellow students, he observed mordantly that “students always take themselves and their opinions seriously”, before going on to criticise certain “types” of student, which could be divided into sots and swots. Of the first, he wrote, “These gentlemen often accost some meek and unoffending student whom they wish to impress; buttonhole him and tell him of the number of times they were on the bend; how hard it is to study when in such a state; what head-aches they had after it; what daring tricks they had played on their professors; and what damage they had done to other people’s property. These gentlemen in their first year wish to make it believed that they are real wits and veritable roués!” (It is impossible to know who Costello had in mind when he was writing this, but it sounds rather like the “dissipated” student Kevin O’Higgins, as described by his biographer, a regular at Mooney’s pub in Harry Street.)72


Costello had this to say about the swots: “They walk rapidly, at the sound of the bell, from the Library to the lecture hall and install themselves in a place convenient to the professor and without losing an instant. They are fearful of being late. They are fearful of losing some of the words of wisdom which fall from the learned professor’s lips. They are fearful of incurring his ire. They take copious and meticulous notes and accept his opinions as final without demur. The lecture finished, they hasten back to their interrupted studies. No loitering, no conversation, no stories—all study concentrated and unlimited. No Society ever sees them. At social functions they are conspicuous by their absence—nor are they missed. Their one desire is success in examinations, and their one aim is to stuff their brains with a store of book learning, thereby taking the shortest path to pedantry.”


This leads him on to extol the virtues of the College societies, which are beneficial and, in fact, indispensable. “By means of books we may come under the influence of dead genius; by means of social intercourse we may be influenced by living talent. For the formation of student character there must be frequent conversation between the students, they must live and work together, and must get to know each other. What a blank student life would be if it merely consisted of daily attendance at lectures!”


Given his experience in the Literary and Historical Society (the L&H), his assessment of the quality of debate there is interesting: “The ideas of the members of these societies may not, and seldom are, either strikingly original or alarmingly learned, but at all events by speaking in public they are taught self-confidence and self-mastery, and even from listening to commonplace and mediocre ideas there is something to be gained … The real raison d’être of College Societies is to be found in the fact they are conducive to culture and refinement, and that fluency of speech in public is as much an acquired talent as a natural gift.”73 He was an example of the truth of this observation—his future success in politics and the law was built on his ability as a public speaker, an ability honed in college debates.


It is possible that involvement in college societies conferred culture and refinement on students, but a more immediate reward was status—especially in the L&H, success in which “was firmly established as a significant benchmark against which any ambitious student’s career in university was measured”.74 As Costello later observed, the lack of resources under both the old Royal and the new National Universities denied students the university life known in older academic institutions, but “they made it for themselves by congregating around the steps of the National Library, and by their activities in the famous Literary and Historical Society”.75


The Library steps, according to George O’Brien, “were the scenes of much conversation. The conversations on the Library steps in Joyce’s Portrait of the Artist bring back vivid memories of the hours that we used to spend on the same spot …”76 The L&H, meanwhile, was the place where “many of the young men who helped to establish the new Irish State from 1922 onwards received their first lessons in politics and public speeches”.77 If UCD was where the future elite of the Irish Free State met, the L&H was where they cut their teeth, learned the arts of public speaking and of politics, and made friendships and enmities that were to last a lifetime. Those young men included John A. Costello. He later claimed that his first appearance in print was as a “Voice” during an address by Chief Secretary Augustine Birrell to the L&H in the Aula Maxima in 86 St Stephen’s Green. He “was at the back of the hall, a very young student in my first year, and very tentatively I am afraid shouted out ‘What about the new University?’”78


A contemporary, slightly tongue in cheek, description of the L&H sets the scene: “About a hundred and twenty people, some eighty men and forty women, sit from 8 p.m. till 11 p.m. in a room decorated with grisly pictures of skeletons [meetings were held in the same room as medical lectures], and in an atmosphere almost solid with tobacco-smoke. The first hour is occupied with a ‘discussion of rules’. The majority of the meeting have not the least idea what the rules are, but a handful of men spend an hour heckling the officers of the Society with regard to them … The debate begins … It was perfectly obvious to me after listening to a very few of the speeches that the real object of a speaker was not to say something new or weighty … but to talk good nonsense …”79


Chief among the hecklers was Costello’s brother, Tom, a flamboyant figure who had preceded him to UCD in 1907 and was studying medicine.80 The elder Costello quickly made a name for himself as a tormentor of the Society’s officials: “There are some who expend, in inventing posers for the Record Secretary, a wealth of time and ability that, otherwise applied, would make them medallists of the society. But … [Mr] Costello … and others of that ilk prefer asking questions to making speeches. And the society would be much duller if they did not.”81 Arthur Cox, a friend and rival of Jack Costello’s, described Tom as “dominant in private business. Caring little for more formal debate, he seemed to be for ever in opposition, thundering from the topmost bench down on the committee at their table below, moving votes of censure and perpetually taking the officers to task for some breach of Palgrave’s Parliamentary Procedure which ruled all our proceedings. Had he remained in Ireland … he would have been a leader.”82 Another contemporary, Michael McGilligan, said, “Tom was at that time the more dynamic of the two. Tom laid about him in the Society … Jack … was not then the Costello of the Courts …”83


The younger Costello was very much overshadowed in his first few years in college by his brother, as is shown in the pages of the National Student, where Tom was frequently a target for good-natured banter. When Jack was mentioned, it was usually in relation to his more flamboyant brother.84 The younger Costello made his maiden speech to the L&H in November 1908, shortly after starting in UCD. The then auditor, Tom Bodkin, later a good friend, remembered the speech as being “on the trite subject: ‘That the pen is mightier than the sword’”,85 while Costello described it as “most undistinguished”.86 It appears he was right—his effort received the lowest score of any speaker that evening, at just 3.92 out of 10.


In February 1911, Tom Costello’s badgering of the committee finally produced results, and led to advancement for him and his brother. Tom’s motion of censure on the committee was passed by the necessary two-thirds majority.87 Elections were held for a new committee. Arthur Cox topped the poll, with 46 votes. Jack Costello was second, with 39, one more than Tom.88 As a speaker, Jack Costello had not yet hit his stride. The National Student observed, “One cannot get over the idea that he does not believe in what he is saying … that he makes no distinction between his strong and his weak points—that he is not impressive.”89 He was, for instance, ranked twentieth out of 23 speakers in the impromptu debate in May (which was won by Arthur Cox, with Patrick McGilligan second),90 despite a fairly easy topic—“That the worst of things must come to an end”. His brother, the National Student noted, “denied stoutly, for several reasons, mainly personal, ‘That a large mind is impossible in a small family’ …”91


Drama was provided by the 1911 auditorial election between Patrick McGilligan, the previous year’s runner-up, and John Ronayne. A contemporary account read, “Who that has been through it either as active partisan or harried voter will ever forget it? … It was the final incident in the fierce struggle that has been going on between the two parties in the Society … the parties may well ask themselves what they were fighting for, and what is their exact point of difference … we do wish to deprecate the excessive bitterness which marred, grievously marred, the late election …”92 Michael McGilligan described the campaign as having “bitterness of a kind and degree that I had not seen in any previous election. I do not remember why: I am not sure that I ever knew why …”93


Ronayne was declared the victor, by 83 votes to 80, but a petition was immediately lodged challenging the validity of a number of the votes. The row was so bitter that the President of UCD, Dr Denis Coffey, asked for legal advice from the Solicitor General, Ignatius O’Brien, himself a former auditor (and later Lord Chancellor). O’Brien ruled that a number of the votes for Ronayne were indeed invalid, and recommended a new election. Dr Coffey wisely decided to avoid a further divisive contest, and instead proposed a compromise, with Ronayne to continue as auditor until (perhaps appropriately) St Valentine’s Day, when McGilligan was to take over. This compromise was ratified by the Society on the proposal of Jack Costello,94 though Ronayne later attempted to repudiate it.


The split in the Society appears to have left the Costello brothers on different sides—when it came to the division of offices within the committee, Tom first proposed Alec Maguire, who declined the nomination, and then Arthur Cox as Correspondence Secretary, in opposition to Jack. The younger Costello, however, was elected to the post by five votes to three. Tom was Records Secretary and Michael J. Ryan was Treasurer. Cox had been nominated for all three posts, and lost all three.95 One of Jack’s more novel suggestions on the committee was for the society to hold a dance—a proposal later vetoed by Dr Coffey.96 This was perhaps an attempt to appeal to members in advance of the next auditorial election.


In debate, meanwhile, Jack Costello was now a very regular contributor, with improved though still not spectacular marks—although by now he was occasionally beating Arthur Cox in debate as well as in elections.97 As the National Student put it, “Mr Cox has, we think, the best style of speaking in the Society. While he is speaking he is very impressive, it is only when he has sat down that one is tempted sometimes to think that he has said nothing and said it very well. Mr Jack Costello is an example of the value of practice. He improves every meeting and is now really worth listening to …”98 In May, he read a paper on “Ireland’s Literary Position” to the Society, receiving the very high mark of 9.16 out of 10.99 According to the account in the National Student, he “enhanced his reputation by the excellence of his paper. It was so good … that his brother sat beaming with a look on his face which said quite plainly, ‘See what I could have done if I had only bothered’.”100


This paper was delivered in the midst of an auditorial election campaign, which pitted Costello against Arthur Cox. Cox, who was to become Ireland’s leading solicitor in mid-century, was a Belvedere boy from a well-off family—his father, Dr Michael Cox, was the closest friend of John Dillon, at this point deputy leader of the Irish Parliamentary Party.101 He and Costello were to be friendly rivals for many years, although at this time the rivalry rather than the friendship was dominant, certainly as far as Cox was concerned. In later years, Cox remembered the campaign as intense, because “electioneering tactics had been brought to a high perfection … no device was omitted by the supporters of either”.102 Costello’s recollection was probably more accurate: “I was the complete amateur. He knew every trick in the bag and always defeated me.”103 In February 1961, a half century after the contest, Costello presided over a meeting of the L&H “and spoke of how he had been deprived of that office … by the ruthless methods of that most respectable Dublin solicitor Mr Arthur Cox. It was clear that the result still rankled after all the years.”104


On nomination night, Cox was proposed by George O’Brien, who, in the lively account of the National Student, “gave us a list of Mr Cox’s successes from his earliest childhood up to the time he became a nut and went to dances. Nobody blames Mr Cox for winning a lot of medals—everyone must have his little hobby—but everyone blames Mr O’Brien for reminding us of them. Mr Davoren seconded, and in polished tones talked about the magnificent speeches which Mr Cox had made at every meeting of the society. As Mr Davoren had been present at not more than three meetings this year his opinion on the subject was of undoubted value. Mr C.A. Maguire proposed and Mr Dwyer seconded Mr J. Costello. They told us, of course, that Mr Costello had had ‘the interests of the Society at heart’, and had read a magnificent paper, and so on … All the voters on the authorised list—to the number of 200—listened breathlessly to the speeches … There were also many present whose subscriptions had been paid, but who did not know Mr Ryan, the treasurer, who were so unbiased that they did not know which was Mr Costello and which was Mr Cox, and who went out as they came in—with their minds made up for them. That insignificant minority, the lay, stay-a-thome members who had attended regularly during the year and had paid their own subscriptions, sat there unnoticed and unaddressed. What did their votes matter?”105


The final touch of brilliance on the part of the Cox campaign was to appeal to female members. Admission of women had been a controversial subject in the Society until 1909, when they had outmanoeuvred their opponents by the simple expedient of paying their subscriptions to the Treasurer. Auditor Michael Davitt then ruled that as paid up members they could themselves vote on whether or not they should be admitted.106 Both Costello and Cox had spoken against the admission of women, but the latter appears to have been more committed to the anti-suffragette cause, even telling a debate at the King’s Inns that women cause wars, as was proved by Helen of Troy.107 But an election is an election. A number of female members informed Cox that they would not vote for him unless they were invited to the traditional auditor’s victory tea in the Café Cairo, which, equally traditionally, was male-only. As the National Student reported, “Mr Cox gave in, and ‘bought their votes with penny buns’. That was the way some brutes of men put it.”108


But Cox had more going for him than such tactical shrewdness. He was the best speaker in the Society that year, winning the Gold Medal, and his opponent clearly recognised that this was an electoral advantage. Cahir Davitt, also a former O’Connell School boy, recalled being canvassed by Costello, and replying evasively that he hadn’t been to enough meetings to judge which of the candidates was the better speaker. Costello replied “that of course if that were the only matter that was to be considered I should vote for Cox”.109 As it happened, Davitt voted for Costello, presumably because the school tie trumped eloquence; but the exchange is indicative of the future Taoiseach’s diffidence, modesty, and lack of a killer instinct—it is difficult to imagine Cox giving a similar reply.


On election night, Cox won 112 votes to Costello’s 63, a crushing defeat. George O’Brien, ever unsympathetic to Costello, wrote in his unpublished recollections in 1950, “If anybody had ventured to predict that one of the parties to this contest would have become prime minister of an Irish Republic his prophecy would have been received with some scepticism. If a hearer had chosen to believe that the prophecy would come true and had been asked to say which of the candidates was destined for this distinction, he would have unhesitatingly chosen Cox. I do not think that anybody would have chosen Costello, who matured late and whose elevation was the result of unforeseen political circumstances.”110 In his contribution to the L&H centenary history, published when Costello was in his second term as Taoiseach, O’Brien diplomatically left out the final two sentences of the quote above.111


Costello had a respectable showing in the committee elections, coming in second with 95 votes, which kept alive his hopes for another run the following year. Ominously for his prospects, though, first place was taken by M.J. Ryan, an ally of Cox, who received 122 votes.112 During the 1912/13 academic year, Costello was again a frequent and effective speaker—he was to end the year placed fourth overall,113 but, crucially, Ryan was first, winning the Society’s Gold Medal and cementing his claim to the auditorship. Among the topics Costello addressed were the future of the Intermediate System of Education (the National Student judged him “thoughtful and effective … his speech was, perhaps, the most interesting of the evening”), and, appropriately, International Arbitration (“Mr J.A. Costello cleverly sketched out the history of the growth of arbitration, and if Locke be correct when he asserts that a young man who is versed in the Jus Civile is assured of success, Mr Costello’s knowledge of international law should ensure his future”).114 He also successfully led the opposition to a motion calling for women to be given the vote,115 and to a motion by Ryan that the three Irish Universities should be federated.116


In a further sign of his stature within the L&H, he was one of the three members (the others were George O’Brien and Conor Maguire) elected to join the auditor, Cox, in an Inter-debate with the King’s Inns on the question of whether modern taste in literature was ‘decadent’. Their opponents were led by Tom Bodkin, and included Charles Bewley, later Irish Minister to Berlin.117 According to the following day’s Freeman’s Journal, Costello argued “that modern literature was a question of supply and demand. The commercialism of the day had gripped it, and the result was that it was not the finest taste that succeeded, but what was best from the point of view of the business man.”118


By the beginning of March, two months before the vote, Cox noted in his diary that “the Auditorial fight has begun in earnest. Three Hotspurs are already in the field—Ryan, Maguire and Costello.”119 Three days later he recorded that “Costello seems downcast. I think Maguire has the ball at his feet.”120 The last prediction was spectacularly wrong, but Costello had every reason to be downcast. He had asked Cahir Davitt to propose him, which, the future President of the High Court later confessed, “I did very ineptly. I think he pulled me down before my peroration.”121 Ryan had the support of his fellow Engineering students. He also managed to project an image of being an outsider trying to over come the “Establishment”—he was described by Michael Tierney, later the President of UCD, as “the candidate of the proletariat”.122


In a four-way race, Ryan won with a majority of the votes cast—113. Costello had the consolation of coming second, with 44, two votes ahead of Conor Maguire, while J.B. Magennis, a medical student, got just 10 votes.123 Costello later claimed that Ryan had pinpricked the ballot papers so he could see exactly who had voted for him. Addressing a meeting of the L&H in 1951, he turned to one of the other speakers, Seán Lemass, and assured him that “tactics were adopted here in connection with elections that have not even yet been thought up by the Opposition”. He added that what he had learned in the Society about politics and electioneering had been “of inestimable value” in his later career.124


John A. Costello was in good company—James Joyce was an unsuccessful candidate for the auditorship (against Costello’s future mentor, Hugh Kennedy), as were many other future legal and political stars.125 As an unsuccessful 1980s candidate for the post wrote, “Losing an election is a horrible feeling, even if there is the consolation that some of the best talents in the L&H, such as James Joyce and John A. Costello, also lost the Auditorial contest.”126 In a sense, the L&H also lost out, as its most recent historian has suggested, “twice profligately dismissing what is perhaps at this stage likely to prove to have been its sole prospect of having an auditor who became Taoiseach.”127 Ryan, incidentally, became Reid Professor of Law at Trinity College,128 and later still applied to be made a Senior Counsel—to the then Attorney General, John A. Costello.129


While their own internal politics naturally consumed a large amount of their attention, students at this period could not be unaffected by the dramatic events engulfing Ireland. It was the time of the crisis over Home Rule, of the Ulster Covenant, the formation of the Volunteers, and the 1913 Lockout. The L&H played its part at a huge Home Rule rally in the centre of Dublin on 31 March 1912. Professors and students of the National University occupied one of the four speakers’ platforms—John Redmond was on the main platform, while John Dillon was on the second, and Belfast’s Joe Devlin was the main speaker on the third. The speakers on the NUI platform, which backed onto the O’Connell monument facing College Green, included the President of UCD, Dr Denis Coffey, and its MP Professor Swift MacNeill. There were student speakers too, most notably Arthur Cox, Michael Davitt and John Ronayne. The latter stole the show with a vigorous denunciation of the Union Jack, “which for some extraordinary reason had been hoisted over the offices of a newspaper at Carlisle buildings”.130 Costello was there, and may have been on the platform, but there is no record of him speaking. Almost six decades later, he recalled the “tremendous demonstration”, and in particular the speech by Patrick Pearse, in which he agreed to give the British a chance to introduce a “proper” Home Rule bill. “That was Pearse … giving the British their chance and they didn’t take it … and they paid very dearly for that …”131


There could be no doubt about young Jack Costello’s political sympathies—he was a staunch Home Ruler. Many years later, he recalled listening to John Dillon address the L&H on the Home Rule Bill. “I was there as a very humble student indeed with no possible hope of ever attaining political significance in this country, but with a secret desire that if there was ever an Irish parliament set up in this country, that it would be vouchsafed to me by an Almighty Providence the privilege of being a member of that body …”132 He also attended an early meeting of the Proportional Representation Society of Ireland in the Antient Concert Rooms in 1911, where he heard Arthur Griffith extol the virtues of PR.133 But he doesn’t seem to have been stirred by the more martial spirit that was demonstrated in November 1913 with the formation of the Irish Volunteers. While it was reported that “practically every male student of University College … attended”134 the public meeting in the Rotunda which established the movement, there is no evidence that Costello was one of them. By then he was deeply immersed in his legal studies.


The exams for the LL.B, a one-year law degree, in the summer of 1913 reignited the competition between Costello and Arthur Cox. As his biographer notes, Cox “had no interest in coming second. His academic brilliance was matched by a very competitive instinct.”135 This comes through clearly in his diary for 1913, which demonstrates his increasing concern about the exam (in fairness it should be pointed out that he was writing an M.A. thesis in English literature at the same time). On 1 May he judged that while he was assured of getting through, he couldn’t depend on coming first. “O’Brien and Costello are formidable propositions.”136 Five days later, a rash of exclamation marks suggests mounting hysteria: “God help the 2nd Law! No work done! And George O’B and Costello working like blazes!”137 A fortnight later Cox was sunk in despondency: “George O’Brien … will probably beat me in the Law exam … I am in despair …”138 He had a brief moment of exhilaration two days later: “George O’Brien is not going up for the Law exam!”139 But this was quickly followed by a reminder that he wasn’t out of the woods: “Davoren, Meagher and Costello all serious propositions.”140 The exams lasted three days, with five papers: Jurisprudence; Real Property I; Real Property II; Constitutional Law and Legal History; and Law of Public and Private Wrongs. By coincidence, the two rivals met on the train some days after the exam as both went to supervise exams, Costello to Fermoy and Cox to Killarney.141


It was there that Cox received a telegram from Arthur Clery telling him he had come first. Two days later, he had a letter from Costello congratulating him, a characteristic gesture much appreciated by Cox, who wrote in his diary, “Decent of him to write.”142 Costello had come second, and both received £20 as First Class Exhibitioners in the LL.B. degree,143 which suggests there was not a great deal of difference in their marks. But for the ever-competitive Cox, winning was important, and remained important for the rest of his life. In the 1950s, Terence de Vere White wrote an article in the Irish Times, in which he said (wrongly) that Costello, the then Taoiseach, had been beaten only once in a law exam. He received an immediate complaint from Cox: “You did not say who it was beat Costello.”144


Fortunately for their future friendship, the rivals opted for different branches of the law, Cox becoming a solicitor, while Costello went to the Bar, possibly under the influence of Arthur Clery, who was a barrister as well as a lecturer and who was to sign the certificate seeking his admission to the Bar when he finished his studies.145 Costello was admitted as a student of King’s Inns at the beginning of Michaelmas Term 1911 (his studies there continued at the same time as those in UCD).


The King’s Inns date back to the time of Henry VIII, and like the Inns of Court in London, began as accommodation for the judges and lawyers working in the courts nearby. Later, the Inns developed a role in the education, administration and regulation of lawyers.146 But it wasn’t until 1850 that formal law lectures were introduced, after a select committee of the House of Commons revealed the inadequacies of legal education. Fourteen years later, examinations began, and students could opt either to attend lectures or sit exams—in 1872, both became compulsory.147 As one product of the system, Rex Mackey, wryly remarked, “the course of legal education pursued at the King’s Inns, or for that matter at the university, is nicely calculated to unfit the student for the practice of any profession whatsoever, and more especially for that of the Law”. The graduate might be an authority on Roman or medieval law, but would have never seen a counsel’s brief or been taught how to cross-examine a witness.148 Tom O’Higgins, later Chief Justice, wrote that “interesting as our lectures were, the main purpose of attendance at the Inns was the eating of the required number of dinners”.149


Students had to eat between four and six dinners in each of the four legal terms. The dinners were each of five courses, and included a bottle of wine and as much beer as one could drink—in 1939, the cost for all six was £1.150 The original idea of Commons was that students would learn from listening to the conversation of more experienced barristers—it evolved at a time when there was no formal legal education. It may be, as one participant observed, that the conversation was “more likely to relate to next Saturday’s prospects at the Curragh” than to complex legal problems, but the dinners had two advantages for the aspiring barrister: “they will, theoretically at any rate, teach him to hold his wine like a gentleman, and … bring him into an easy and friendly intimacy with the Bench and Bar among whom he will spend his professional life”.151


Despite such diversions, for an ambitious student, it was a place for hard work. Costello did well, although not quite as well as later writers claimed. He came third in his two law exams in his final year. In the final examinations for the Bar in June 1914, Costello won a £10 prize, compared to £25 for the winner, B. Fox, and £15 for James Francis Meagher of Trinity, who came second.152 In the Honour Examinations in October, Costello again placed third—this time Meagher was first, winning the John Brooke Scholarship of £50 per year for three years. Arthur Black was second, taking the Society’s Exhibition of £21 for three years. Costello won the Society’s prize of £21 for one year.153


During his time at the King’s Inns, he also won a prize at the Law Students’ Debating Society for Legal Composition.154 This was for an essay on “The Leading Principles of the Brehon Laws”, which was subsequently published in the December 1913 issue of Studies. The 25-page essay demonstrated a firm grasp on the subject matter and a clear writing style. Costello’s primary degree in Languages came to the fore, as he used a number of phrases in French (without translation) as well as many words in Irish (all of which are translated, presumably a recognition that his readers were more likely to know French than Irish). He concluded by comparing the Brehon Laws—imposing, but primitive—to “a certain wonderful fort which stands perched in lonely grandeur on the top of a high cliff on the Big Island of Aran … This fort is Dun Aonghus.” Even if his attempts to learn Irish there were not successful, his visit to the Aran Islands had left an impression.155 Publication in a prestigious journal like Studies must have done his reputation no harm, and was noticed by his contemporaries—Arthur Cox mentioned reading the piece, without commenting on its merits, in his diary.156


On Monday 2 November 1914, John A. Costello was one of eight new barristers called to the Bar, second in the order of precedence behind Meagher, the winner of the Brooke.157 The new barrister, having been admitted to the degree of barrister at law in the Benchers’ Room in the Four Courts,158 is formally called to his profession (nowadays by the Chief Justice, in Costello’s time by the Lord Chancellor). The new barrister is asked if he wishes to move the court. “The person thus addressed merely bows, without saying anything. He has now been recognised and addressed as a barrister for the first time, but he is not to be obliged to declare that he is still without a brief. For this reason he bows and says nothing.”159 On the sixtieth anniversary of his call, Costello suggested the day hadn’t had much impact on him. “To be honest I cannot remember much about it. It didn’t impress me, I think.”160 Impressive or not, the call meant that he was now a fully fledged barrister—although, as one member of the profession observed, “tomorrow he will find that he is very small fry indeed in a very big pond”.161




Chapter 2  [image: image]




AN ARDUOUS ROAD







“… the majority of successful barristers have an arduous road to travel before they can even make a bare living.”1


JOHN A. COSTELLO


“… were it not for the many occasions in our early days in which we had no money to employ a senior and you had to do all the work, you might have never come to the front as quickly as you did.”2


JOHN L. BURKE, SOLICITOR





With no connections in the legal profession, Costello was warned he was mad to try to make a career in law. His first year as a barrister seemed to bear out those warnings, as he made a grand total of 5 guineas.3 As he put it himself many years later, with some understatement, he “had very considerable trouble” making his way at the Bar.4 And yet, within five years, he was successful enough to get married, and in another couple of years was able to purchase a very fine house in an upmarket part of Dublin. His success was partly due to natural ability, partly to luck, and very largely to sheer hard work.


One crucial element of luck was that he devilled with barrister Hugh Kennedy, and became “very great friends” with him.5 Kennedy was to become Law Officer to the Provisional Government, first Attorney General of the Irish Free State, and then the first Chief Justice. He brought his young protégé into Government service, which provided him in turn with his route into politics. They remained close—when he died, the then Chief Justice left Costello an old English snuff box “in token of their friendship”.6 Devilling was a system of apprenticeship, during which the young barrister would carry out various mundane jobs for his “master”, such as representing him in court on uncontested applications for adjournments and helping to draft pleadings. More importantly for the student, “by accompanying his master to court he would learn how to examine a witness and how to present evidence”.7 One practical benefit for Jack Costello was that Kennedy showed him how to do conveyancing—in later years he told colleagues this was how he got over the difficulty of breaking into a Bar still dominated by Protestants and Unionists.8


The profession which Jack Costello joined in 1914 was, on the surface at least, one governed by tradition—the wigs, the gowns, the formalities in court. The upper reaches were still overwhelmingly Protestant. In 1907, according to the Catholic Defence Society, only 7 of 22 County Court Judges, 19 of 66 Resident Magistrates, and 9 out of 44 Benchers of King’s Inns were Catholic.9 But the Bar was changing, as it became more open to Catholics of the rising middle class. Nationalist MP and barrister Tim Healy, writing just a couple of years before Costello’s call, looked forward to “the swamping of the Ascendancy Party, and to the probability that clever youngsters on our side will have better prospects at the Bar in the coming generation than could have been hoped for previously”.10 Until 1885, Irish law students had had to keep several terms at an Inn of Court in London, as well as at King’s Inns in Dublin—the removal of this expensive requirement “opened the Bar to a broader spectrum of society”.11 The change, which was to accelerate after independence and partition, was already well under way when Costello was called. In 1871, Protestants outnumbered Catholics at the Bar by more than two to one. Forty years later, the proportion of Catholics had risen to 44.5 per cent—still not a majority, but the trend was clear.12


The centre of the profession was the Bar Library, which, in the words of a near contemporary of Costello’s, Maurice Healy, gave “the Irish Bar its corporate personality … the Bar in Ireland was open to very poor men, who could carry out their profession without any of the expenses which the English system of chambers necessarily imposes”.13 Once the annual subscription was paid, the member had access to all the legal texts and reference books he would require. It was also, as Judge Matthias Bodkin pointed out, “the fair or market where barristers are hired … Business or no business, he daily robes himself in full legal toggery, climbs a flight of stairs to the law library, and takes his place very literally like a cabman on his hazard, waiting for a fare.”14


Costello’s UCD rival, George O’Brien, “found the Library a very congenial place. In spite of a good many personal animosities and jealousies, the atmosphere was friendly. Professional esprit de corps was very high. Political and religious differences did not prevent amicable relations in the Library. In the smoking-room and the dressing-room much good conversation and many amusing stories were to be heard. To mix on terms of equality with my elders taught me a great deal about the way of the world.”15 It also taught young barristers a great deal about the law. One of the traditions of the Law Library was the “inflexible code of etiquette [which] prescribes that even the most junior barrister can invoke the assistance of even the most senior. The latter will immediately lay aside his work and give his advice. Accordingly, a solicitor can send a brief for an opinion to a newly called junior, in the comfortable assurance that even if his nominee does not know the answer, the opinion he will get back will have emanated from someone who does.”16 In later life, when he was an extremely successful barrister, Jack Costello was himself renowned for being helpful to more junior barristers—Patrick Lindsay recalled that despite being “the busiest man in the Library”, he was “never too busy to offer a helping hand to even the most junior member”.17


Costello’s call to the Bar came three months after the outbreak of the First World War—and the war was to be a good time for those lawyers who stayed at home. Out of a practising Bar of around 300, almost 130 joined up, and 25 died in action.18 The tone of the main legal publication, the Irish Law Times and Solicitors’ Journal, was distinctly bellicose. It published, in February 1916, “a War Supplement which contains a full record of the members and sons of members of the legal profession in Ireland who are serving in His Majesty’s Forces in the present war or have been killed in action … The Supplement shows that the Bench, the Bar and the Solicitors’ Profession in Ireland have promptly given of their best to the services of the country.”19 Even many of those involved in the law who remained at home tried to “do their bit”, for instance forming a Four Courts Auxiliary Munitions Association to “keep the [munitions] factory going over the weekends while the ordinary workers are obtaining their well-earned rest”.20


Of course, while Unionists naturally supported the war effort, so too did Redmondite Nationalists, as was demonstrated by Jack Costello’s brother, Tom. Having qualified as a doctor and served for a time as house surgeon in the Mater Hospital and as a temporary doctor in Mountjoy Prison,21 he joined the Royal Army Medical Corps, becoming a lieutenant in the Wessex Field Ambulance.22 He was promoted to Captain in June 191623—some eight months before his arrival at the front in France24—and was awarded the Military Cross at the end of 1917 in the New Year’s Honours List.25 After the war Tom married and settled in Darwen in Lancashire, where he had seven children,26 was elected to the Town Council for the Liberal Party in 1927,27 and served as Mayor for two terms from 1941 to 1943.28 He died in March 1945.29


Jack Costello, though, was not moved by what he later referred to as Redmond’s “generous gesture” in encouraging nationalists to enlist in the British Army. He said this led to the “sacrifice in vain of many thousands of Irish lives”, but had “taught us the unforgettable lesson not to pay for the goods until they are actually and decisively delivered”.30 In any event, war held no attractions for Jack, then or later—he was far more interested in furthering his career. A week after his call, the Bar Council agreed to follow the example of the Inns of Court in London by adopting resolutions “as to the holding of briefs by counsel on behalf of brethren who have joined Lord Kitchener’s army”.31 The idea was to preserve the practices of those who had volunteered for military service, with barristers urged “to make it a point of honour to ensure that an absent barrister should get back his practice intact when he resumed work at the Bar”.32 But these good intentions did not survive four years of war—as the Irish Law Times recognised in 1919: “Beyond doubt the position of lawyers who surrendered their positions in 1914 is unenviable. Juniors who stayed at home stepped forward, gained ground and held it tenaciously.”33


Costello later recalled the advice of his mentor, law lecturer and barrister Arthur Clery, who said there were three ways for a young junior counsel in those days to make his way at the Bar—write a book, marry a solicitor’s daughter, or go to Quarter Sessions, on circuit in the provinces. He chose the third option, and not surprisingly, given his connections through his father and his childhood visits to the county, he opted for Quarter Sessions in Clare, going for seven years to Ennis and the surrounding towns several times a year.34 Clare had the further advantage that the presiding judge was Matthias Bodkin, the father of Tom, his friend from UCD. Judge Bodkin had been a journalist as well as a barrister and in the former guise wrote editorials for the nationalist Freeman’s Journal, in which his opponents admitted he displayed “admirable political malice”. He was appointed a County Court judge after the Liberals returned to Government. “At first he was not a conspicuous success; but his good nature and common sense took charge of his Court, and when he retired he was universally regretted.”35


According to Maurice Healy’s account of the Munster Circuit, which covered the jurisdictions of five County Court judges, in Clare, Limerick, Kerry, and the East and West Ridings of Cork, it was difficult to follow more than one judge as he went on his rounds four times a year. So “each judge usually was followed by a bar of some half-dozen members”, each likely to end up with a few appeals to take to the half-yearly Assizes, which would rehear the whole case. Both civil and criminal cases were heard.36


In Clare, the young Jack Costello built up a steady stream of work, the foundation of his subsequent practice in the capital.37 His time there also opened his eyes to the ways of the world—he later recalled asking a man he was defending in a slander case if he had used the words the plaintiff complained of. His client replied, “I have, but I have two witnesses here to swear I did not.” Experiences like this led Costello to conclude that the Irish courts saw “rather wholesale perjury”.38


In Dublin, he worked closely with the solicitor John Burke, who briefed him for his first jury action, a case involving payment for grazing horses, which earned him five guineas.39 Burke later pointed to his inability to afford a more senior barrister in such cases as a stroke of luck for Costello’s future career. “I think you will agree with me that were it not for the many occasions in our early days in which we had no money to employ a senior and you had to do all the work, you might have never come to the front as quickly as you did. For people who saw you then perform would ask round the Court who you were. I remember so well the day you appeared on a motion sent me by J. O’Connell Tralee whose agent I was. Those present were spellbound.”40


This could, of course, have been flattery of a man who was by then Taoiseach—but flattery does not appear to have been in John Burke’s line. He was not a political supporter of Costello’s, despite their lengthy professional and personal relationship, and far from flattering the Taoiseach, he wrote to him some two months before the comments quoted above to say, “strange as it may seem I have never been able to summon any enthusiasm for your election to Taoiseach, not because we differed in politics, but just because the qualities we as friends admire in you made you seem unfit for such a task”.41


There can be no doubt that Costello was very much fit for the task of being a barrister. But his performances, spellbinding or otherwise, did not happen by accident—the key to his lifelong success at the bar was hard work. Tom Finlay, a colleague in later years, recalled that he was “always very well prepared for a brief”, and that, allied to his very effective cross-examination, made him perhaps the top barrister of his day.42 As Finlay said of him at his retirement from politics, he led the Irish Bar “not only in brilliance … not only in success [but also] … in matters of standards, matters of integrity and matters of ethics. His talents never became the preserve of the great corporations, or of the vested bodies, much as they would have liked. Rather have they been untiringly, brilliantly, and, may I be permitted to say, belligerently at the disposal of the oppressed and the under-privileged.”43


Even the son of his greatest political rival found that Costello showed him “nothing but kindness and consideration”. As a solicitor, Terry de Valera often briefed Jack Costello in later years, “and a more learned, loyal and conscientious leader one could not have”. He recalled winning one case against Costello, after which the latter successfully argued that his client should be spared some of the costs. Outside court, the younger de Valera, somewhat woebegone, was called over by Costello, who said, “I’m sorry about the costs, Terry, but you know that I had to do my duty”—an extremely gracious comment in the circumstances.44 Another testament to Costello’s ability came from fellow barrister Kevin Liston, at a King’s Inns tribute evening: “He passed the supreme test of a good advocate—he could win a poor case before a good judge.”45


Ability, kindness, hard work—all were in evidence from the earliest days of his legal career. He was not, however, much interested in the revolutionary ferment which was about to sweep away his former schoolmate Seán Heuston. Costello candidly admitted he “hadn’t the remotest idea what was going on … I was engaged in laying the foundations for my practice at the Bar and it was difficult enough without my going into the Troubles at that time.”46


In fact, on the day the Easter Rising broke out, Costello was—characteristically—playing golf. As he put it more than half a century later, with some evident lingering resentment, he had “very considerable difficulty in getting home. The IRA … had a barricade across … the North Circular Road and I lived down in Rathdown Road at the time. I was coming home on a bicycle from Finglas Golf Club and I had the greatest difficulty in getting through that barricade and it was only when the gentlemen who were armed keeping the barricade were not looking that I slipped behind them and got home where I remained for a solid week incarcerated, not able to go anywhere.”47 The Irish Law Times was equally put out, condemning the “deplorable rising in Dublin”, during which the rebels “took possession of the Law Library and other buildings [in the Four Courts], piling textbooks, law reports, and books of record in the windows as barriers behind which to shoot”.48


For the ambitious young barrister, career came before politics—but it would be a mistake to think he was unaffected by the events going on around him. Many years later, as Taoiseach, he remembered his first sight, in early 1922, “of men in the green uniform walking through College Green. He had felt then a thrill of pride at the concrete evidence of what had been achieved by the sacrifices of people over the centuries.”49 He was to make a contribution, in his own modest way, to the developments of the War of Independence. In the meantime, his career was progressing. During 1916, he became one of two barristers reporting cases for the Irish Law Times from the King’s Bench Division of the High Court.50 While paying very little, this was a way for a young barrister to gain some profile, while at the same time keeping up to date with case law.51


He was also fighting his own cases—appearing before the Master of the Rolls in July 1916, for instance, for a defendant, Hynes, who was trying to stop a mortgage company selling his land after he failed to meet repayments. Costello argued that under wartime regulations the plaintiff should have obtained leave from the court before instituting proceedings. He lost the case, but the fact that it merited mention in the Irish Law Times Reports suggests it was of some significance—and therefore that the young barrister was starting to make his mark.52


The legal establishment at this time was still rather splendid—and extraordinarily overstaffed. The Supreme Court of Ireland had no fewer than fifteen judges: the Chancellor, the Master of the Rolls and two others in the Chancery Division; the Lord Chief Justice and seven others in the King’s Bench Division; two Lords Justice of Appeal; and the Judicial Commissioner of the Irish Land Commission.53 This judicial hierarchy had its last moment of glory at the start of the Easter sittings of 1919, when for the first time since the war the Lord Chancellor, Sir James Campbell (later Lord Glenavy), held a levée in the Benchers’ Chambers in the Four Courts. This was “largely attended by King’s Counsel, Junior Barristers and officials. Subsequent to the levée there was the usual procession of the Judges to the Hall of the Four Courts. The Lord Chancellor and the other Judges in their official robes made a goodly show which attracted a large crowd of interested spectators … The procession of judges went to the main entrance, and then turned and walked to the steps underneath the clock, where the Lord Chancellor took up his position for the reception of the judges. His Lordship was attended by his private secretary and purse bearer … his permanent secretary; and by his train bearer, mace bearer, and other officials …”54 For the arduous task of holding the Lord Chancellor’s train on the five occasions a year when he wore his full robes, his train bearer was paid £100 per annum.55


By the following year, the opening of the Easter Term was much more low-key—not least because several Judges missed it as a general strike had stopped the trains. “The Lord Chancellor’s levée and the procession of the judges, which in former years formed a picturesque feature of the inauguration of the legal year, were abandoned …”56 By this stage, the War of Independence was in full spate, a war in which the legal system was becoming a hotly contested, if secondary, battleground.


The Dáil or Republican courts—with a full structure of parish, district, circuit and supreme courts—were established by a Dáil decree of 29 June 1920, functioning most openly in the summer and autumn of that year, and again after the truce in July 1921.57 In the intervening period, they were driven underground by the British authorities. One of the judges, Kevin O’Shiel, recalled of this period, “To carry on, we had to assume fictitious names and disguises, and make ourselves and our courts as inconspicuous as possible. Accordingly, I … assumed the calling of a commercial traveller.”58 The Republican Courts were a considerable challenge to the British, with Assistant Under-Secretary Andy Cope warning a Cabinet conference in London that they were “doing more harm to the prestige of the government than the assassinations”.59


O’Shiel remembered that “local solicitors of every religious and political complexion pleaded in my courts, but it was somewhat different with the Bar whose superiors took a much more rigid view as to the propriety of their members countenancing our courts, which resulted in my having the assistance of comparatively few of them”.60 The Dáil Minister for Home Affairs, Austin Stack, put it more bluntly, complaining that he found “the Irish Bar worthy of the bad traditions it always had; there were scarcely half a dozen patriotic men among them”.61 In fact, more than a dozen barristers were involved in the Dáil courts, including Arthur Clery, Hugh Kennedy, John O’Byrne, Cecil Lavery and Cahir Davitt.62 The latter was approached about taking a judicial position by Arthur Clery, one of the two members of the Dáil Supreme Court, in July 1920. Davitt said the reason he, a relatively inexperienced barrister, was approached was that “men of more standing” had refused63—which raises the intriguing question of whether Clery approached another favourite former pupil, John A. Costello, who had a couple of years’ more experience at the Bar than Davitt.


In fact, there is no reference to Costello being involved in the Dáil courts at this stage, although he did appear in them after the truce. He clearly confused his role in a newspaper interview half a century later, when he claimed to have “a happy memory” of the Republican Courts: “I’m delighted to say that as a result of them I was found guilty of ‘professional misconduct’. You see, the Bar Council at the time passed a resolution saying that it was professional misconduct to appear in Sinn Féin courts. I appeared in them and I had many good men in company with me, some very eminent men.”64


This presumably refers to a “very largely attended” meeting of the Bar Council in June 1920, which debated the question of the Dáil courts and whether it was professional misconduct, or simply a breach of professional etiquette, for members to appear as advocates before such courts. The Council resolved “that it is professional misconduct on the part of any member of the Bar to appear before such tribunals …”65 Despite Costello’s later claim this decision did not affect him, as he doesn’t seem to have appeared in the Republican courts.


The question arose again five months later, when another meeting of members of the Bar discussed a motion in the name of Tim Healy declaring the earlier resolution ultra vires. When Healy was called on to speak, he revealed that he had not drafted the resolution, or agreed to let his name be attached to it. But he believed the Bar Council “had no right to pass judgement upon the conduct of any member of the Bar … the only body who had that right was the Benchers, who admitted men to the Bar. He had been 39 years at the Bar, and nothing like this had arisen in his time. He did not know what was to be done, but he felt that the senior members should do what they could to protect the junior members of the Bar.” The only other speaker was S.L. Brown, K.C., who claimed “they had all been a happy family in the Library, and it would be a pity to introduce anything that would cause friction or disagreement”. On his suggestion, it was agreed to adjourn the meeting indefinitely, without coming to a decision on the issue.66


The Bar Council found it easier to reach agreement when it was acting as a trade association—agreeing a new scale of minimum fees early in 1920.67 It also complained to the Attorney General at the use of English barristers as prosecutors at courts martial at the end of the year, at a time when “there is no lack of Irish counsel who are willing to undertake this work …”68—a comment Austin Stack might have taken as confirmation of his view of the Bar.


As well as setting up their own courts, Republicans were intent on ensuring that the established legal system didn’t work. This they did through a mixture of intimidation of witnesses and jurors and the destruction of the physical infrastructure of the courts. In July 1920, only nine grand jurors and nine common jurors, out of a list of 78, answered the call at Waterford City Assizes, a situation the presiding judge described as “without parallel in the history of Ireland, England or Scotland”, and which he blamed on “threatening notices in Dublin newspapers”.69 The judges attending the summer Assizes in Limerick had to be accommodated in the county courthouse, guarded by soldiers and police.70 Westmeath County Council ordered the closure of all courthouses in the county and the eviction of Government officials from them, and refused to pay the salary of the Under Sheriff “on the grounds that that official was engaged in carrying out decrees and legal processes of courts not recognised by Dáil Éireann”.71 When the local Resident Magistrate and his clerk arrived at Newbridge Town Hall, venue for petty sessions courts for forty years, they found the doors locked on the orders of the Town Commissioners.72


Not surprisingly, given this level of hostility, 315 magistrates resigned between May and August 1920.73 The pathetic state to which British law in Ireland had been reduced was illustrated at Borrisokane, Co. Tipperary, in the latter month. “The local courthouses having been recently destroyed by fire, the … monthly petty sessions was held in the ruins of the burned building. Major Dease, R.M., who was the only magistrate that attended, occupied a seat inside the entrance gate, and the rain, which fell at intervals, made it very unpleasant for those present.”74


By far the most prominent case with which Jack Costello was involved in the initial stages of the War of Independence was that of Father Thomas O’Donnell, a Tasmanian chaplain in the British army during the First World War, who was charged with making seditious remarks about the King during a visit to Killarney in October 1919. He was arrested and taken to the Tower of London, and faced a court martial in London’s Guildhall.75 The two senior barristers in the case were Paddy Lynch and the legendary Tim Healy,76 previously a leading, if disruptive, figure in the Irish Parliamentary Party, and later first Governor General of the Irish Free State. As the junior counsel, Costello doesn’t appear to have spoken at the court martial, which found the priest not guilty.77


More typical was Costello’s continuing work in Clare. In March 1920, for instance, he was again junior to Paddy Lynch when they represented Clare County Council in a compensation case brought against it by the brother of an RIC sergeant killed in the War of Independence. The Council was liable for compensation under the Criminal Injuries (Ireland) Act, 1919, but successfully argued that the claimant had no prospect of benefit from the continuance of his brother’s life.78 The council at this time was controlled by Sinn Féin; the chairman was a local IRA commander, and almost all its members were on the run.79


Early in 1918, Clare had been declared a special military area after Volunteer activity. Permission was needed to enter and leave the county, mail was censored, and a curfew was imposed in some areas.80 The legal profession was affected by these developments. With train services interrupted, barristers on the Munster Circuit were not guaranteed that their luggage would arrive, and so had to obtain “permission to appear in court without wig and gown”.81 A more serious problem was the partial or complete destruction of the courthouses of Ennistymon, Killaloe, Kilrush and Tulla, which meant the Quarter Sessions for those towns had to be held in Ennis.82


In these disturbed conditions, the local judge, Matthias Bodkin, lived up to his nationalist credentials by criticising the activities of the Black and Tans. As Costello later recalled, Bodkin “displayed great judicial courage when … he read in open Court on the 5 February 1921 a report on the reprisals of the Black and Tans in Clare. He sent a second report to the British Authorities which was described by the late Lord Asquith in the House of Commons as ‘one of the gravest indictments ever presented by a Judicial officer against the Executive Government in a free country’ …”83 According to Maurice Healy, Bodkin “refused to be silenced, and at the imminent risk of his life continued to denounce the infamies that were being perpetrated by these notorious servants of the Crown. It was in a large part due to his efforts that blackguardism was at last checked; and many a Clare household can thank Judge Bodkin for having been spared from arson and loot.”84 He was later “blackbeaned” from membership of the RDS for his troubles.85


The legal aspects of the War of Independence were a constant problem for the British. While the legal system had largely broken down at a local level, the higher courts were still functioning—and were frequently prepared to hear appeals against decisions of the military courts. Dublin Castle officials had little regard for the legal establishment, one of them, Mark Sturgis, dismissing the Lord Chancellor, Sir James Campbell, as “a poltroon of the most contemptible dye—does nothing and apparently thinks of nothing but the best way to show SF that he is neutral and passive. A coward and a shirker, and by God a thief too since he continues to draw his salary.”86 In order to minimise the chance of trouble with the civil courts over Habeas Corpus applications, the Judge Advocate General advised the military to carry out death sentences as soon as possible after they were handed down. As Sturgis mordantly put it, “Macready [the Army commander] must wait for the Act of Indemnity to be cleared of a murder charge.”87


In order to protect military courts from judicial interference, the British had to demonstrate that a state of active hostility existed in the area concerned—which rather upset their repeated claim that there wasn’t a war going on.88 The law appeared to have been settled in the case of John Allen in February 1921. He had been arrested for possession of arms in January and sentenced to death. On 24 February, the King’s Bench Division rejected an appeal for Habeas Corpus because a state of war existed, during which the Government was bound to repel force with force. It also ruled that military courts could act even though the ordinary courts were sitting, and that civil courts had no authority to control the military authorities during the period of war.89 Allen was executed four days later.90 Despite this ruling, further appeals were made, to the evident frustration of the authorities. Mark Sturgis wrote, “I can’t understand why one High Court case doesn’t settle this but it seems it doesn’t.”91 In total, out of 37 death sentences in 23 cases, there were five appeals to the courts, all of which followed the Allen ruling, until the cases of Egan and Higgins,92 in which John A. Costello was centrally involved.


John Joseph Egan, a motor engineer with Clare County Council, had been arrested on 26 May 1921. Some soldiers claimed they had seen him throw a parcel over a wall, at a place where they subsequently found a quantity of ammunition. He appeared before a military court on 11 June represented by Clare-based barrister Paddy Lynch. Egan was found guilty and sentenced to death.93 Costello first became aware of the case when the condemned man’s solicitor, Jack Lynch, “came up to Dublin and asked me if anything could be done as this man was to be shot the next morning”. Costello arranged for Hugh Kennedy to come in as Senior, and together they decided to make their application for Habeas Corpus before the Master of the Rolls, Charles O’Connor.94


They chose their judge well. By his own admission, O’Connor’s “practice at the Bar and … life as a Judge of the Chancery Division have left me unqualified for criminal cases”. But he recognised the right of anyone under arrest “to apply to any Judge of the High Court for the writ of Habeas Corpus, and if the writ is refused to proceed from Judge to Judge … it is the duty of each Judge to form his independent opinion and to act upon it”.95 He had also been involved in unsuccessful attempts to broker a peace deal, accompanying leading Sinn Féiner Fr Michael O’Flanagan to Downing Street in early January to meet Lloyd George.96


The application was made on 14 June 1921.97 As Costello recalled, “There was always the tradition at the Bar that an application for Habeas Corpus took precedence over all other business and when Hugh Kennedy and I went in to make this application and told him what it was about he immediately stopped the case which was at hearing before him, heard the application, granted the conditional order, [and] fixed a particular date for the hearing of the application.”98


Costello’s account of subsequent developments left out two important points. The first was the involvement of Lynch, who was to conduct practically all the legal argument in the main hearing of the case. Lynch was to have an interesting political career. A moderate nationalist, he represented the Parliamentary Party in the by-election arising from the death on the Western Front of Willie Redmond. His opponent, of course, was Eamon de Valera, and Lynch was defeated. However, he was later to serve as de Valera’s Attorney General, a mark of the respect in which his by-election opponent held him. His courtroom style was described by Maurice Healy: “He loved to lull his audience into comfort with a succession of softly-spoken sentences, and then suddenly to thunder out some impassioned phrase in tones that caused everyone in court to jump. To hear Paddy lead a witness along the flowery path until every suspicion had been allayed, and then shout a fierce and fatal question, with a vicious ‘Answer me that!!!’ was an experience of the dramatic not to be equalled in any theatre.”99


The second important point was that the legal team represented a second condemned man, Patrick Higgins, whose case ran in tandem with Egan’s, but who is left out of nearly all accounts. Higgins had been arrested following an engagement at Clonmult, Co. Cork, on 20 February 1921. An informer had alerted the British forces to a house full of IRA men, which was duly surrounded. A gun battle erupted during which 12 IRA men were killed, four wounded, and four others captured.100


According to his statement, Higgins had until 1918 been a member of the Volunteers, “which at that time was more or less a hobby with young fellows and consisted of no more than marching”. Hobby or not, it had resulted in a recurrence of an old illness—improper treatment of appendicitis some years before left him with an incision which did not heal permanently—and at the request of his mother he resigned. However, his name had come to the attention of the authorities, and he claimed he became a target for harassment and threats from the military. At the suggestion of a friend he went to the house at Clonmult, which he “knew … was a hiding place … He was hardly there ten minutes when the military arrived, surrounded the house and started firing …” After he surrendered, Higgins said he was shot in the mouth by a stray bullet, but his statement insisted he “had no gun and there is no evidence connecting him with one”.101


This was pure invention. In fact, Higgins was a captain in the IRA and Battalion Quartermaster, and had a central role in the Battle of Clonmult.102 Although he was the most senior officer left in the house after the flying column’s commander and deputy commander went on a reconnaissance, he was not left in charge because one of his superiors felt he “didn’t show any great aptitude for the work” during an earlier engagement.103 The historian of Clonmult, Tom O’Neill, believes Higgins’ resentment at this slight impaired the flying column’s effectiveness in the battle.104 And far from being hit by a stray bullet, he was shot in the mouth after surrendering by Auxiliaries who executed six of the other IRA men and were only stopped from killing the rest by the arrival of an officer in the regular British Army.105


Higgins was detained in Victoria Barracks in Cork, but due to his injuries and a recurrence of appendicitis, his trial was delayed until June. A military court then sentenced him to death—two of the other prisoners captured at Clonmult had already been executed, on 28 April, after their own application for Habeas Corpus had been rejected. As Macready’s affidavit in the Higgins case pointed out, he “was arrested at the same time and place and by the same persons and in the same circumstances [as the executed men] … there is no distinction in law or in fact between the cases …”.106


O’Connor granted conditional orders of Habeas Corpus for both men.107 In preparation for the main hearing of the case, their legal team gathered affidavits claiming that there was no state of war in either Cork or Clare, that the civil courts were still operating, and therefore there was no justification for resorting to military courts.108 In response, affidavits on behalf of Macready detailed the activities of the IRA, the deaths of policemen and soldiers, and the difficulties of running the law courts.109 By the time he came to deliver his judgment on 26 July, O’Connor’s ruling was probably academic, as the truce had come into operation on 11 July. But it was a rather ingenious judgment all the same. He accepted that under the Prerogative of the Crown, the civil courts had no right to interfere with the military during a state of war—but then went on to argue that the Royal Prerogative had been limited by the Restoration of Order in Ireland Act of 1920. This Act gave the military special powers, but also imposed conditions, including the requirement that in a trial for an offence punishable by death, the court martial must include one member nominated by the Lord Lieutenant and certified to be a person of legal knowledge and experience. He rejected the proposition put forward by the military that there could be no limitation on the Prerogative of the Crown in a state of war, even by Act of Parliament, and found that “on the ground that the Restoration of Order Act has limited the powers of the Military Authority in the present state of war in Ireland, I must hold that the writ of Habeas Corpus must be issued”.110


According to Macready, this ruling “caused a terrific stir in Sinn Féin circles, being described as ‘a staggering blow’ against military rule. So far as I was concerned I considered that the position of the military was unassailable, and had no intention of paying attention to the writ …”111 On the day the prisoners were due to be produced in court, Macready’s counsel, Serjeant Hanna, said he was not going to do so, pending an appeal, although the authorities did undertake not to execute the two men.112 Jack Costello later remembered that “the Master of the Rolls was very cross at this, he got as white as a sheet, he denounced the action of the military and said that if they persisted in their refusal to carry out the order, there would be nothing but red ruin and the break up of all law …”.113 The Master issued a writ of attachment against Macready and the other senior officers named in the case, as well as the governor of Limerick Prison, for failing to produce the prisoners.114 As Macready ruefully observed, O’Connor’s outburst “was a perfect godsend for the press, and the next day the headlines were a joy to read”, although he took some solace in the reported unhappiness of the High Sheriff, who, probably wisely, “had … come to the conclusion that it was for the police rather than for him to carry out the order of the court”.115


In his memoirs, the general tried to make light of the affair, referring to the “amusement it caused”, and calling it a “breeze between the Master of the Rolls and myself [which] made no difference in our personal relations, which remained cordial up to the day on which I left Ireland …”.116 But it is clear that Macready took it very seriously indeed at the time. Travelling from London, he decided “to go to Cork on my return [rather than travelling through Dublin] … In the martial law area I should not have hesitated to arrest anyone, including the Master of the Rolls himself, who attempted to carry out the service of the writs.” And he was most put out when Lloyd George, on the advice of the Irish law officers, agreed to release the two men. He was so annoyed that he wrote to the Army Council saying that “unless my authority as Chief Governor of the martial law area was not speedily restored I must ask to be relieved of a position I could no longer hold without loss of self-respect”.117


On 1 August, a Cabinet sub-committee—including Irish Secretary Hamar Greenwood, Lord Privy Seal Austen Chamberlain, Secretary of State for War Worthington Evans and Lord Chancellor Birkenhead (“looking very holidayish in a light suit and soft white hat”) met to consider the situation.118 A week later, Chamberlain announced that the decision to release Egan and Higgins was due to the importance of avoiding conflict between the civil and military authorities in Ireland, and had nothing to do with the decision by the civil courts, which had no power to overrule the military courts in the martial law area in Ireland. According to Macready, “the pronouncement of the Government … was so unequivocal as to safeguard the position of officers charged in the future with the burden of administering martial law, and on that account alone was an ample compensation for the absurd position in which I and my officers had been placed”.119 Clearly, not a laughing matter.


In November 1921, the two cases came before the Court of Appeal, but counsel for Macready asked for them to be taken out of the list (with liberty to re-enter) because of the truce, and expressed the hope that “the Court might hear no more of the cases”.120


Ironically, many of the arguments—and many of the same people—were to be involved in the case of Erskine Childers, the anti-Treaty Director of Publicity who had been arrested in possession of a revolver—given to him as a souvenir by Michael Collins—and sentenced to death by a military court during the Civil War. On the evening of 23 November 1923, just hours before he was due to be executed, his legal team applied for a writ of Habeas Corpus to none other than the Master of the Rolls, Charles O’Connor. The courts were then sitting in the King’s Inns following the destruction of the Four Courts, and the emergency hearing was conducted by candlelight in the dining hall of the Inns.121


Childers’ legal team—Patrick Lynch, Michael Comyn and Conor Maguire—based their appeal on O’Connor’s ruling in Egan v. Macready, arguing that the Provisional Government was precluded from establishing military tribunals unless it did so by statute, because the Restoration of Order (Ireland) Act was still in force. This time, though, O’Connor was having none of it, declaring that the Provisional Government was de jure as well as de facto the ruling authority, with the right to organise an army to protect the people; accepting the government’s case that war was raging; and arguing that the Restoration of Order Act only applied to British forces, so courts could not rule on the Irish Army’s acts while suppressing the rebellion. He then referred to a number of cases, most notably that of Allen, neatly reversing the argument he had followed in Egan v. Macready, and rejected the application.122 Childers was executed the following day.


In later life, Egan made the best of his moment of notoriety, and the contacts it had given him with lawyers who went on to greater things. In May 1924, by which time he was a lieutenant in the National Army attached to the staff of the GOC, he wrote to Hugh Kennedy, then still Attorney General, seeking an interview so he could “have the pleasure of thanking you, personally, for all you did for me during my trial in 1921”.123 A quarter of a century later, he was writing to the junior counsel in his case, by then Taoiseach, seeking help in being made permanent on the staff of Clare County Council. He had left his job with the Council in 1922 to join the Army, on the understanding that he would be reinstated when he was discharged. By the time he left the Army the Council was under Fianna Fáil control and refused to honour the understanding. At Costello’s request, the Minister for Local Government, T.J. Murphy, successfully intervened on Egan’s behalf.124 Egan died in 1954.125


The Egan and Higgins cases were important for Costello’s subsequent political career because they allowed him to answer the awkward question of what exactly he had “done during the war”. When he was Taoiseach, the US magazine Ave Maria bluntly stated that “John Costello took little or no part in the revolution which won Irish freedom except occasionally to defend a patriot in the Court of Law.”126 His supporters, by contrast, were inclined to wildly overestimate the importance of these cases and the extent of Costello’s role. Michael Hayes, for instance, described him as having “fearlessly, and I am sure without pay, devoted his legal talents to the defence of Irish Volunteers. With Hugh Kennedy he had achieved a resounding legal victory in a famous law case.”127 (In fact, Costello was paid for both cases—according to his copy of the Higgins brief he received £15.5.0 for his work on part of that case,128 while for the Egan case, for which he was finally paid in 1927, he received £43.129)


In February 1956, the Fine Gael Digest took a similar line, suggesting that Costello “had put his talents at the disposal of the Volunteers and the Sinn Féin movement”, which was stretching it quite a bit. The magazine described the decision in the Egan case as “a resounding blow against the British Military and the British Government’s methods of conducting the war in Ireland” which “undoubtedly helped in the making of a Truce”130—another very considerable imaginative leap. Costello himself was to make the same leap, telling David Thornley during their “Seven Days” interview that the case “had some considerable effect in bringing about the Truce some weeks afterwards”.131 As we have seen, the Master of the Rolls had only granted a conditional order of Habeas Corpus before the truce, only delivering his final judgment a fortnight after the cessation of hostilities. It is highly unlikely that such a conditional order had any bearing at all on the agreement of the truce. On the other hand, the lives of two men were saved; had it not been for the successful legal challenge, both Egan and Higgins would have been executed before the end of hostilities.


The outbreak of the Civil War was a disaster for the fledgling State—and it had ramifications for the legal profession too. The Irish Law Times thundered that the occupation of the Four Courts by anti-Treaty forces in April 1922 was “the event of the week—and indeed, it is no exaggeration to say, of the century, in legal circles”. Legal business was at a standstill as a result, and the courts and the Law Library moved, temporarily, to the King’s Inns.132 But things were to get much, much worse in July, when Provisional Government forces shelled the Irregular garrison in the Four Courts, turning the historic buildings into “piles of gaunt ruins … The magnificent Courts, with the adjoining Judges’ Chambers, the Round Hall with its fine statues, the Law Library with three or four sets of the reports and of text-books, the Probate office, with records of all modern wills, and perhaps more especially the Records Office, with its priceless treasures of the past, which are absolutely irreplaceable, are all gone … The legal profession has suffered a blow from which it will not recover for many years to come.”133 The courts remained at King’s Inns for a year while Dublin Castle was being prepared, in premises that were “very restricted and most inconvenient … King’s Inns is too small, too much out of the way, and continuance there is bad for the health of Bench and Bar, and is also detrimental to business.”134


The Castle proved to be a happier home, with “large and airy” court rooms and “very suitable” accommodation for the Law Library in St Patrick’s Hall, all in “large and convenient premises in an accessible position”.135 The courts moved to Dublin Castle in April 1923, and were to remain there until October 1931, as the Four Courts were slowly rebuilt.136 At this point, of course, the courts and the judiciary were still those inherited from the British. The Irish courts established under the Courts of Justice Act, 1924, did not come into being until 11 June 1924.137 The new system was considerably less bloated, with a Supreme Court of three and a High Court of only six. Only two of the eight remaining judges appointed under the ancien régime opted to stay on in the service of the new State—Charles O’Connor, who stayed for one more year, and W.E. Wylie, who was to serve for a further 12 years. The others retired.138


And so it was that one of Costello’s most colourful cases—involving ill-gotten gains from Tammany Hall and a putative Indian princess—was played out in June 1923 in Dublin Castle, before Lord Chief Justice Thomas Molony, the last British-appointed holder of that post. At issue was the will of Richard E. ‘Boss’ Croker, former head of New York City’s Tammany Hall, the political machine which controlled the government of that city, and which was a byword for the corruption on which Croker’s fortune was based. In comparison with his famous predecessor, Boss Tweed, he “spilt less blood and was less blatant”139, but there was no doubt about the nature of his power. Born in Mallow, Co. Cork, in November 1841, he emigrated to the United States eight years later, becoming a mechanic and later joining the New York Fire Brigade.140 At the age of 22, he demonstrated his enthusiasm for the political process by voting 17 times in one day for a Democratic candidate.141 After he lost control of Tammany in 1902, he moved to England before finally settling in Glencairn in south county Dublin (later the residence of British Ambassadors to Ireland), where he bred and trained horses, most famously the 1907 Epsom Derby winner Orby. As a result of his Derby victory, he was granted the Freedom of the City of Dublin.142


He had formally separated from his wife in 1897, and following her death in 1914, when he was 73, he married Bula Edmonson, who was 43 years his junior.143 The new Mrs Croker was somewhat exotic—she was one-sixteenth American Indian (on her mother’s side) and claimed to be a direct descendant of Sequoyah, the deviser of the Cherokee alphabet, and entitled to the name “Keetaw Kaiantuckt Sequoyah”.144 Although she said in court that she had never claimed to be royalty, “she had come to be identified in the newspaper mind and in the public mind as an Indian princess”. No doubt this was due to her appearance in full Indian costume, riding a black horse, at the head of a procession of Native Americans in President Woodrow Wilson’s inauguration parade in March 1913.145


In any event, her stepchildren did not take kindly to her arrival, especially after their father altered his will to leave most of his wealth to his new wife, and removed his son Richard junior from the running of his affairs in the United States. The children took a court case in Palm Beach in 1920, alleging that their father was entirely under the domination of Mrs Croker, and that he was incompetent to mange his affairs. The court dismissed their claim.146


However, after the Boss died in April 1922—Arthur Griffith, Oliver St John Gogarty and the Lord Mayor of Dublin were among his pall bearers147—his children decided to try their luck in the Irish courts. Richard junior sought to have the will condemned, while his sister, Mrs Edith White, accused the widow of fraud, on the grounds that she was already married to an Italian tailor by the name of Guy Marone at the time of her supposed marriage to Boss Croker.148


Although he apparently “went on his knees, begging her to accept” an offer of settlement of the claim,149 Mrs Croker’s solicitor, Henry O’Hanlon, put together the best legal team he could find when she refused. It included Jack Costello as junior counsel, Paddy Lynch K.C. and Serjeant Hanna. The Attorney General, Hugh Kennedy, was put under pressure by Mrs Croker’s friends to accept a brief in the case, which he was reluctant to do because of the pressure of his work as Attorney General.150 He finally agreed to take the brief under certain conditions, to O’Hanlon’s obvious delight:151 he believed Kennedy was the man most competent to protect Mrs Croker’s interests.152 But within a week, Kennedy wrote asking to be relieved, after “one of the Counsel with whom I was to collaborate, unable to throw a veil of decency over his personal hostility to me, or perhaps to the government with which I am associated, has so acted in breach of the traditions of our profession and in violation of the recognised canons of that profession as to make it impossible for me to make any useful contribution to the case”.153 O’Hanlon was shocked at this “gross abuse of your rights” and observed, “one would imagine that the passing away of the old order in this Country and the coming of the new would make any man sufficiently liberal of thought to feel a pride in finding himself associated with another who, in a time of danger and contention, has handled with success the destinies of a nation”.154 The guilty party was either Lynch or Hanna, although Kennedy appears to have had cordial relations with the latter up to the start of the year, when he asked him to gather information on other legal systems in preparation for the new court system.155


The case was heard in Court Number 4—formerly the Throne Room of the Castle—and was the subject of intense public interest, every seat in the public gallery being taken.156 Mrs Croker was taken through her evidence by Paddy Lynch, and was reported to have “replied to the questions calmly and clearly”. She pointed out that the name of her alleged husband, Guy Marone, was never mentioned in the 26 days of the Florida trial.157 Under cross-examination by Serjeant Sullivan, who had come over from London to lead Richard Croker junior’s legal team,158 she agreed that she had inherited around a million dollars’ worth of property, bonds and shares.159 The case against the will was that Croker “at the end of his days had become fascinated by a young, attractive and … clever … woman … The result was that he lost control of his affairs, and although the hand that wrote was the hand of Richard Croker, the real hand and voice were those of Bula Edmondson …”160


Richard junior’s case was damaged by US newspaper reports that the witnesses he was producing to allege his stepmother had been married to Marone had been paid lavishly for their trouble. The Boston Post reported one of them as saying, “It will be a wonderful trip for us, and they, the Crokers’ representatives, have taken care of every item of expense, even to engaging the taxi which called to our door to take us to the station … If things come out right we shall never have to worry about money again; that will be made certain.”161 The case was further damaged by a bumbling performance by Richard’s brother, Howard, who was given a rough time in the witness box by Serjeant Hanna.162 Another major problem for the claimants was their failure to trace, and produce, the mysterious Guy Marone, supposedly Mrs Croker’s real husband.


It would seem Mrs Croker’s case was also helped by the attitude of Lord Chief Justice Molony, who in summing up, remarked that “the jury would probably have some difficulty, as he himself had” in accepting the description of her by her stepson’s counsel as “cunning, calculating and clever … a person lacking refinement, culture and reputation”.163 Counsel for the claimants objected to his summing up, but the Lord Chief Justice declined to recall the jury, and after an hour and a quarter, they returned, finding for Mrs Croker on all points at issue. “Immediately after the reading of the findings of the jury there was a loud outburst of cheering and hand-clapping in court … When Mrs Croker left the court she was again warmly cheered outside. The demonstration of sympathy with her and approval of the verdict was renewed as she descended the staircase, several people approaching and cordially shaking hands with her. She was again cheered as she entered her motor car in the Castle Courtyard, and drove away waving her hand in acknowledgement.”164


After a 12-day hearing, the case still had a surprise to offer—Mrs Croker claimed that the day after her victory that she had received a telegram from the real wife of Guy Marone, now living in Missouri.165 The claimants sought and received an extension of the time allowed to consider an appeal,166 but in the end opted not to lodge one.167 According to Law Library legend, Mrs Croker thanked her legal team, including Costello, at a dinner in Glencairn, where the waiters removed the silver covers from the dinner plates to reveal a handsome bonus of 1,000 guineas for each lawyer. Whether or not this bonus was in fact paid, Costello made enough from his work on the case to put down a deposit on his first house.


Later, as Attorney General, Costello successfully lobbied for Henry O’Hanlon to be appointed Taxing Master of the superior courts, a position he assumed in 1930.168 Mrs Croker was not done with the law, although her further brushes with litigation were back in the United States. In August 1929 she lost a case in which she was trying to break a nine-year-old agreement to sell a parcel of Palm Beach property at a fraction of its value—the difference was around $5 million, plus costs. And Richard Croker junior was not finished with his stepmother, continuing his legal actions against her.169 As a result she had to file for bankruptcy in 1937. However, she was considered “a spirited addition to the Palm Beach social circuit”, being nominated to the Town Council in 1930, running for Congress, and operating “a Caribbean pirate treasure salvaging company” as well. She died in 1957.170


Most of Jack Costello’s cases were far less exotic—but some were legally significant. At this time, for instance, he represented a Ministry of Labour insurance officer, Major Fuge, whose decision to refuse unemployment benefit to striking rail workers was challenged (unsuccessfully) in the High Court.171 This case was later to be appealed to the Privy Council, a development that will be considered in the next chapter. He also had an indirect connection with the Dáil courts, when he represented 24 people who had taken a case in the Land Court. The defendants in that case went to the High Court seeking a writ of prohibition against Conor Maguire and Kevin O’Shiel, the judges in the Dáil Land Court, to prevent them hearing the case. Lord Chief Justice Molony argued that because the Dáil Courts were not properly established, there was nothing he could do about it. “… This Court, while it prohibits and quashes the orders of inferior tribunals which exceed their jurisdiction, does not take notice of bodies which act openly and avowedly in defiance of the law.”172 The plaintiffs didn’t even get their costs for challenging what the court found was an illegal tribunal.173


As well as building a legal career, Costello was also building a family. According to family tradition, he met his future wife, Ida O’Malley, at a dance in the Gresham Hotel in 1912,174 when he was still a law student. They “kept company” from then until their marriage in 1919. Ida had been educated at the Dominican School in Eccles Street in Dublin, and had spent the academic year 1907/8 in school in Amiens in France on an early exchange programme. This had been organised by Sophie Raffalovitch, the French wife of Irish Party MP William O’Brien.175 After her husband’s death, Madame O’Brien moved back to France, living in rather reduced circumstances. Ida visited her from time to time. When he was Taoiseach, Jack Costello tried to sort out her will, which was causing her some distress in her ninetieth year.176 Jack and Ida shared an interest in the French language, even writing to each other in French at times.177


After taking a degree at UCD, Ida taught in Eccles Street until her marriage.178 She was the eldest of 13 children, seven boys and six girls. Her father, Dr David O’Malley, was the “popular medical officer of Glenamaddy”179 in County Galway. The family later lived at 11 Tudor Road in Ranelagh.180 Like the Costello family, the O’Malleys were Redmondite Nationalists, and at least four of the boys joined the British Army during the First World War, two of them being killed.181 The only other O’Malley sibling to stay in Ireland was Leilagh, the youngest of the family, who married and settled down in Cork. The rest emigrated to England, although one of Ida’s nieces, Patricia, was to have a very close connection to the Costello family in later years.


John A. and Ida were married at the Catholic University Church in St Stephen’s Green on 31 July 1919. The groom had just turned 28, while the bride was a few months older. The ceremony was performed by Costello’s cousin, Fr John McKeever, to whom he was very close, the pair having swum together at the Forty Foot as students. In later life, a Costello family tradition was to visit the priest at Christmas, in whichever parish he happened to be based, for dinner. The best man was John Herlihy, a childhood friend of Costello’s, who was to be godfather to his daughter Grace.182 The other witness was Mary O’Meara from Waterford, a school friend of Ida’s. She later taught English in Manchester, and came regularly at Christmas time to stay with the Costello family.183


The newlyweds spent the first four years of their married life in a flat at 22 Ely Place,184 just off St Stephen’s Green. They were living there when the first of their five children were born—Wilfrid (‘Wilfie’) in 1921 and Grace in 1922. They were to be followed by Declan in 1926, Eavan in 1927, and finally John in 1931.


Wilfie’s birth was apparently difficult. He suffered a cerebral haemorrhage which left him with a mild mental disability.185 His medical problems were compounded by the development of epilepsy when he was a teenager. Physically, he was rather clumsy, which marked him off from other children as he was growing up. He was able to go to school in Belvedere like his brothers, and later completed a History degree at UCD. But he wasn’t capable of independent living, and was supported by his parents for the rest of his life. It appears that Wilfie could be quite difficult at times—a friend of his father’s reported in 1952 that in a letter Wilfrid “admitted his unreasonableness to the family”.186


At one point John A. Costello bought a tobacconist business for him in Fairview, which he went to every day, but it was largely run for him by a manager employed by his father. Eventually the shop had to be given up. On medical recommendation he lived in a psychiatric hospital in Scotland for a year, and later in St Patrick’s Hospital in James Street, visiting home at weekends.187 His care was obviously of concern to his parents throughout their lives. It also led to a family interest in disability. When St Michael’s House was established in 1955 to provide community-based services for people with intellectual disabilities, Ida Costello was offered, and accepted, the position of President. After her death, Declan Costello became President of the organisation, and worked for many years to improve what were, at that time, “absolutely inadequate” services.188


Two of the children, Grace and Declan, followed their father into the law, his eldest daughter being called to the Bar in 1943, and Declan in 1948.189 Grace, who was to be close to her father throughout her life, and particularly after the death of her mother in 1956, married Alexis FitzGerald, a solicitor and economist who was to have a very great influence on Costello, particularly during his time as Taoiseach.190


As well as becoming a barrister, Declan also followed in his father’s political footsteps, achieving lasting fame as the author of Fine Gael’s “Just Society” policy, and finishing his legal career as President of the High Court. Eavan completed a history degree in UCD, later working in the library there before marrying barrister Ralph Sutton. The first 15 years of their married life was spent in Cork, where her home became a welcome refuge for her father when he was on circuit in the southern capital. The youngest of the family, John, who was to become an architect, was artistically inclined. When he was just 11, one of his watercolours, described by a visiting journalist as having “a strong Paul Henry influence”, hung in his father’s study.191


The growing Costello family clearly needed more space, and the answer was found in August 1923 at 20 Herbert Park, “… a semi-detached red brick house with dark green drainpipes and window frames and an arched porch door. There is a wallflower border to a small lawn, and a laurel hedge. The garage is at the back and pear and apple trees grown in the garden …”192 The new house was clearly a step up in the world for Costello—it had a rateable value in 1924 of £60, compared to the £27 his father’s house in Rathdown Road attracted. Costello also employed domestic staff, which at the time of his first term as Taoiseach consisted of a cook, two maids and a gardener.193 The deposit on the house came from the Croker case, while Costello also took out a mortgage, on the advice of his solicitor Tommy Robinson. According to his son, he was very reluctant to do so as he didn’t want to be indebted.194


His new address would provide useful contacts for his legal career, as well as increased social standing—among the neighbours were solicitor G.A. Overend and barrister Frederick Price K.C.
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