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			Advance Praise for Beyond Proportionality

			“In Beyond Proportionality, Thane Rosenbaum presents a cri de coeur in defense of Israel’s right to defend itself and against those who, out of ignorance and antisemitism, seek to deny Israel that right. Both enlightening and maddening, the book must be read by anyone willing to stand up for Israel as well as all those interested in knowing the truth about the Gaza war.”  

			–Michael Oren, Former Israeli Ambassador to the United States

			“Thane Rosenbaum’s defiantly heroic courage in the face of so much fecklessness, and the witty ironic drive of his quick-step insight into its origins, is both bracing con-solation for the despairing and invigorating inspiration for the daring.”

			–Cynthia Ozick, Winner of the National Book Critics Circle Award and PEN/Malamud Award

			“Forcefully, and from the high ground, Thane Rosenbaum parses the laws of war that govern Israel’s response to the savagery perpetrated against it on October 7, 2023, and pierces the cruel hypocrisy of those who claim that Israel committed genocide. Along the way, he provides a cornucopia of evidence supporting the conclusion that Israel took precautions to spare civilian life beyond what international law requires.”

			–Michael Mukasey, Former Attorney General of the United States

			“In this age of misinformation and disinformation, Beyond Proportionality is a brave and necessary contribution to the public’s understanding of Israel’s wars in Gaza, especially since it has been so grossly distorted in mainstream media and on university campuses. Thane Rosenbaum has given us much to think about Israel’s moral dilemma, duty to its people, and Jewish survival.”

			–Abraham Foxman, Longtime National Director of the Anti-Defamation League

			“A necessary book that addresses a moral and military question: What can a nation do to defend itself against terrorists who pay no mind to the laws of war? Must it value the lives of its enemies more than its own citizens?”

			–Jeb Bush, Two-term Governor of Florida and Presidential candidate

			 “Beyond Proportionality is a searing defense of the laws of war against those who would twist them into weapons. Thane Rosenbaum exposes the moral hypocrisy Israel faces fighting terrorists who turn civilians into shields—and violate every law meant to protect those civilians. As a scholar of urban warfare, I can say plainly: this book gets it right—and it could not come at a more critical time.”

			–John Spencer, Chair of Urban Warfare Studies, Modern War Institute at West Point
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			Introduction

			“J’accuse!”—The Case Against Israel

			At the turn of the nineteenth century, a political scandal in France galvanized public opinion all over the world. Known as the Dreyfus Affair, at its root was the inexorable display and mass hatred of Jews. This same antisemitic fervor, which a few decades later would materialize into the Holocaust, had been around for two millennia. Occasionally, it would manifest itself in pogroms and mass expulsions. Along the way, it went from latent to lethal, and emanated from a lie.

			This time, however, the antisemitism was organized, sanctioned by the government, fueled by the press, and openly embraced by many people who regarded themselves as highly cultivated and civilized. Artists and intellectuals took a special interest in joining the mob. And it came pre-packaged with an easily disproved conspiracy theory involving a treasonous Jewish military officer.

			Jews in France had long enjoyed the full panoply of civil rights. Indeed, during the French Revolution, France had become the first European nation to emancipate its Jewish population. For nearly a century, French Jews had participated in every facet of cosmopolitan life among the professional classes and cultural elite. But suddenly, they found themselves facing a backlash unlike anything they had experienced before.

			The Dreyfus Affair made the unspoken hatred of Jews not just acceptable but fashionable. Seemingly overnight, Jews in France went from being socially accepted and having a sense of security to being on the receiving end of wild denunciations for their clannishness, duplicity, greed, and dual loyalty.

			And much like Nazi Germany, the nerve center of these societal convulsions burned brightest on university campuses, in the pages of the mainstream press, and wherever artists and writers congregated. The fact that it all originated from an easily disprovable lie was of little concern. The case against Dreyfus was merely a pretext to something far worse.

			Captain Alfred Dreyfus was an officer on the French military general staff accused of passing state secrets to Germany—the despised aggressor nation that during the Franco-Prussian War of 1870 had humiliated France and annexed Alsace and Moselle. Someone had to be blamed, and Dreyfus, a high-ranking Jewish officer, fully assimilated yet perceived as a foreigner, was an easy fall guy even though there was no actual evidence of his wrongdoing. The French legal system relied upon forged documents—manufactured by military counterintelligence—to falsify his guilt. The letters were not even in Dreyfus’ handwriting.

			That’s not to say there was no spy within the ranks of senior military officers. But it wasn’t Captain Dreyfus. Two years after he was court-martialed for treason and shipped off to Devil’s Island, a notorious tropical hellhole where many prisoners died of disease and malnutrition, the French Army uncovered evidence implicating the true culprit—Major Walsin Esterhazy, who had sold secret documents to the German Embassy. But by then the nation was awash in anti-Jewish bigotry. Dreyfus should have been exonerated instantly. Instead, he was returned to France to face a new trial, where he was once again convicted and given an enhanced sentence.

			Newspapers around the world covered the trial and its aftermath. A slogan representative of the times referred to Dreyfus as “the Jew who is everywhere but belongs nowhere.” It should come as no surprise to learn that the Dreyfus Affair roughly coincided with the publication of The Protocols of the Elders of Zion, another forged document, this one alleging a Jewish conspiracy to conquer the world.

			Events shifted dramatically when one of France’s leading intellectuals, the novelist and playwright Émile Zola, wrote a lengthy front-page essay—famously titled “J’Accuse…!”—in which he charged the French government and legal system with a coverup. Zola wrote, “Here…are the facts which explain how a miscarriage of justice could be made; and the moral evidence, the financial circumstances of Dreyfus, the absence of reason, his continual cry of innocence…the hunting for the ‘dirty Jews,’ which dishonours our time.” Given the public embarrassment to the nation’s institutions, Zola himself was brought to trial and convicted of libel. He fled to London.

			Eventually, the obsession with Dreyfus dissipated. The French government and its people finally came to recognize that they had been handed a convenient excuse to shift blame away from France’s military and rest it instead with a familiar villain. National regret ensued, and by 1906, Dreyfus was exonerated, and his rank restored.

			But anyone familiar with these events can’t help but see the parallel with what is happening today. The global reaction to Israel’s eighteen-month-long war in Gaza has had many of the same elements: heightened emotions, irrational arguments, distorted histories, the rejection of obvious truths, forged documents, falsified facts, misapplied laws, antisemitic stereotypes, and worldwide anti-Jewish rage. But instead of a single Jewish officer serving as the focal point, this time it was the Jewish state, and its professional military, who stand falsely accused—and with much the same imagery. Thus, Israeli Prime Minister Benjamin Netanyahu is often depicted as drinking the blood of Palestinian children.

			Such fabrications are all the more paradoxical given the events that preceded and fully justified Israel’s retaliatory war against Hamas. These sensationalized condemnations completely overlook and ignore what started the conflict in the first place. On the morning of October 7, 2023, southern Israel was invaded—by land, air, and sea—by six thousand Palestinians from Gaza. Most were terrorists with Hamas and Islamic Jihad, but many were ordinary civilians. It was a planned and coordinated attack that lasted several hours and targeted the concertgoers at the Nova Music Festival, most of whom were young peace-loving Israelis.

			This breach of Israeli’s sovereignty and the attack against its people also included families that lived in neighboring towns and kibbutzim. The carnage was otherworldly—1,200 murdered, many burned alive and gang raped, and 250 kidnapped, including the elderly and young children.

			Almost instantly, the barbaric crimes committed against the Israeli people on that day were subordinated to the casualties of war in Gaza brought about by Israel’s swift and overwhelmingly forceful retaliation.

			Indeed, the charges against Israel surfaced not long after the massacre itself. On October 8, the day after, thirty-one student groups at Harvard blamed Israel for the attack, holding it “entirely responsible” for the mass slaughter. International tribunals, foreign ministries, human rights organizations, and the mainstream media quickly turned against Israel. Even its greatest ally—the United States—one-sidedly pressured Israel to end the fighting quickly in a seeming attempt to save Hamas from the consequences of its own actions.

			These toxic antisemitic emotions never simmered down. To the contrary, the international Jew-hating campaign—clearly well-funded and organized—attracted enormous crowds. The world went on an anti-Jewish rampage with hundreds of thousands of mainly young people screaming for the end of Israel, impugning “war crimes,” “genocide,” “mass starvation,” and “disproportionate force”—all the while remaining wholly ignorant of the protocols of international humanitarian law and not having much of a grip on the facts either. A wide assortment of people, many of whom claimed to be experts—and who therefore should have known better—instantly prejudged Israel as having created the conditions that justified the attack and, in its military response, violated international law.

			The Washington Post, on October 8, went out of its way to justify what had taken place in Israel the day before: “The coordinated attack by Hamas…comes after months of worsening tensions over violence at Al-Aqsa Mosque…as well as continuing resentment of the punishing blockade and occupation of Palestinian lands.”1 That same day, NBC News reported, “Despite pleas from the United Nations and human rights groups, Israel has maintained a land, air and sea blockade on Gaza since 2007…. The International Committee of the Red Cross considers the blockade illegal and says it violates the Geneva Convention…. The U.N., various human rights groups and legal scholars, citing the blockade, consider Gaza to still be under military occupation by Israel.”2

			Also on October 8, National Public Radio quoted a pro-Palestinian activist with the following unchallenged statement: “The Palestinians who live in the Gaza Strip, the vast majority of them—they’ve been refugees living inside of Gaza for 75 years. And this is, of course, compounded by decades of military occupation and, in the last decade and a half, a brutal siege of the Gaza Strip, which has held 2 million Palestinians there hostage.”3 Raz Segal, who directs genocide studies at Stockton University, told Time Magazine that Israel’s response was a “textbook case of genocide.”4

			All of these statements are either factually untrue or profoundly misstate the applicable laws. Most people shouted falsehoods and spoke irresponsibly without having any knowledge about the relevant legal doctrines. What the laws of war actually hold when it comes to the position Israel finds itself in was completely foreign to those screaming the loudest. Many of those calling to “free Palestine from the river to the sea” had no idea which river and sea they were talking about or where, for that matter, Palestine was located.

			Actually, there is much to consider and digest when it comes to the war in Gaza. But few took an interest in understanding what the law requires. And those who were knowledgeable about it feigned ignorance or outright lied—with their lies amplified a hundredfold by a compliant global press. Meanwhile Israel’s efforts to defend or explain its actions were dismissed as “Zionist disinformation.”

			This is the reason I have written this book—to disentangle lies from truth, myth from fact, and to bring some clarity to the legal norms of warfare that are constantly misapplied and invoked against Israel whenever it is forced to defend itself against terrorism.

			Israel has now fought Hamas in three separate wars, and Hezbollah twice. After each conflict, the combined forces of the legacy media and alleged legal experts make inflammatory accusations against the Jewish state. They present a very different battlefield, an altered reality where Israel ultimately loses the war—measured in spilled ink, and not blood. It is a world war of defamatory words and political propaganda.

			Each time, the fighting methods of the terrorists who are Israel’s enemies are exempt from legal scrutiny. The targeting of Israeli civilians is perfectly acceptable. The same is not true when evaluating Israel’s military response, however. Its adherence to the laws of war is discounted and discredited. In the wars that Israel gets dragged into, the killing of Palestinian civilians is elevated from collateral damage to crimes against humanity.

			The double standards and distortions must, finally, come to an end—although that’s unlikely. But at least there should be some serious discussion about how international humanitarian law and the laws of armed conflict apply in these situations. This book seeks to fill that gap.

			As a threshold matter, it must be asked whether Israel was fighting a just war of self-defense in Gaza, and whether it was waged in a just manner. The doctrine of “Just War Theory”—essentially, the ethics surrounding the right to go to war, and to wage the conflict honorably—has a long history rooted in classical and Catholic tradition and is mainly derived in its modern form from the work of the seventeenth century Dutch legal philosopher Hugo Grotius. Today it is associated most closely with Princeton moral philosopher Michael Walzer and his landmark book, Just and Unjust Wars: A Moral Argument with Historical Illustrations. Walzer himself, who opined at various points during the conflict, has largely recognized the justness of Israel’s war aims in Gaza, and the moral dilemma that Hamas’ terrorist tactics present to the Jewish state.

			Many other considerations then follow, which are covered throughout this book. The Geneva Conventions and their updated Protocols concern the protection of civilians and who qualifies as a civilian. The Convention on the Prevention and Punishment of the Crime of Genocide is the United Nations’ adopted definition of genocide, and it outlines what is to be done when such crimes against humanity are discovered.

			There are intersections among the laws of armed conflict, international humanitarian law, and human rights law—which are especially present in the wars fought between Israel and Hamas. Hamas and Islamic Jihad are nonstate terrorist groups who continually launch wars of aggression against the Jewish nation-state. Is Israel even required to comply with military doctrine given Hamas’ nonstate status? How about the repeated rejection and open defiance of the rules Israel respects but Hamas flouts—most especially, in bypassing battlefields in favor of urban settings, and inflicting terror against ordinary civilians?

			Article 51 of the United Nations Charter grants member states the right to self-defense. But are there restrictions placed on that right when a member state is at war with an enemy that threatens limitless aggression? Hamas has made good on those threats over the years. It is not mere conjecture or idle talk. Giddy Islamists never seem to tire of warfare. Perhaps Israel should be given a free hand to eliminate the threat—once and for all. The deadly consequences arising out of Israel’s response should, perhaps, fall on the entity that started the fight and has no intention of ending it.

			More questions require clarification. We hear a lot about the obligations of an occupying army to provide humanitarian aid, electricity, water, and medical supplies during wartime. But what does “occupy” mean, and how much aid, if any, and to whom, was it Israel’s burden to supply? Nations under siege are not usually well fed. What happens when aid is hijacked by terrorists and never makes it to benefit the civilian population? Does it make sense that Israel should be feeding and hydrating its enemy? No Jew lived in Gaza on October 6, and Israel is still at war with Hamas. Why then isn’t Hamas legally and morally responsible for the care of its own people?

			What about the use of civilians as human shields and the willingness of civilians to serve in that capacity? Who counts as a civilian, and when do civilians who voluntarily choose to provide material aid to an enemy lose their protected status? Gazan teenagers make up the fighting force of Hamas in large numbers. Are teenage terrorists to be regarded as children when Israeli soldiers can’t demand to see the IDs of those returning fire?

			Then there’s the misuse of the word “proportionality.” Must Israel and Gaza yield the same number of civilian casualties? Is that what it means to conduct a fair and proportionate war? What constitutes proportionality? Is it determined by disparate casualty counts—large and uneven numbers of civilian deaths is proof of disproportionality? Perhaps Israel should be allowed to go beyond proportionality—which is how most wars are actually won—given the asymmetric challenges of taking on terrorists.

			There has been a quiet debate in Israel since the 2006 Lebanon War whether to formally implement what became known as the Dahiya Doctrine, named for a suburb of Beirut that even in this most recent war with Hezbollah has been a hotbed of terrorist activity. At the time, the Israel Defense Forces took a hard but critical look at the military and moral reality of the way in which terrorists fight wars—surrounded by human shields. Indefatigable enemies are always betting that Israel would not dare risk taking civilian lives. This is the cowardly new world of warfare that terrorism has perfected. In order to eliminate the threat to its own people, however, perhaps the IDF had the military and moral authority to, actually, take the dare.

			The Dahiya Doctrine is a no-holds-barred green light to flatten wherever it is that terrorists are based and their weapons are stored. Civilians would be placed on notice that Dahiya, and other such urban compounds, should only be entered at one’s own risk. Israel is not going to hesitate undertaking what is militarily necessary—even if civilians are proximately too close to the action.

			For proportionality purposes, what matters most is the military value of the target. Once a target is identified as highly valuable and a military necessity, is there a formula that guides a nation in making its proportionality assessment? How many are allowed to be killed before an army is required to walk away? In Gaza, body counts are abysmally inaccurate, if not wholly fabricated. Is Israel bound by the math skills of its adversary?

			Perhaps most importantly, when the focus is only on the number of dead Palestinians, the question must be asked: Do Gazans have any agency? Are dead Gazans the fault of Israel alone? Gaza is no ordinary battlefield, and Gazans are no ordinary civilians. Gaza is a densely populated urban minefield unlike no other. It is the very essence of asymmetric warfare: both sides are fighting under entirely different conditions, protocols, and valuations when it comes to human life. Fighting a war in Gaza presents singular strategic and tactical challenges. Should a state in Israel’s position be held to impossible standards in preventing civilian death?

			What would other countries do if faced with the same existential and moral dilemmas while at war with an unconventional, suicidal enemy? It’s easy to demand strict compliance with international norms when it’s not your soldiers being asked to undertake the risk of engaging in an abnormal war. Mitigating the risk to civilians stationed as pawns in cluttered warzones demands split-second decision making. It is a near impossible task.

			This and more will be discussed throughout the book. Yet, I am under no illusion that the issues raised and answers offered within these pages will change many minds. You either believe that the Jewish people are entitled to self-determination in their ancestral homeland—with the right to defend its people from outside attack—or you are of the view that twenty-two illiberal Arab and Muslim states are not quite enough: Israel must forfeit its state to make room for another Islamist theocracy. If Israel has no right to exist, then applying international law to justify its war in Gaza, or condemning Hamas for violating those laws, will have few sympathizers.

			Those who have twisted the facts and misstated the law are gambling that Israel’s haters will never be dissuaded from the certainty that the Jewish state is guilty. Meanwhile, indoctrinated students, progressive activists, and social justice warriors are all too easily persuaded that Israel is nothing but an illegal settler colonial enterprise. Search engines are available to round out gaps in their knowledge. They simply have no interest in filling those gaps. They are not seeking a panoramic view of the Middle East. They will settle for a myopic one where Israel is forever slandered and demonized. The Jewish state should not receive a fair trial. A truthful recitation of historical facts is unnecessary. The laws of war are nothing but a nuisance if it absolves Israel of its alleged crimes.

			What we have seen is the same toxic environment that existed during the turn of the twentieth century when the hatred of Jews was a globally shared obsession. Alfred Dreyfus paid a price for being a convenient object of scorn. More than a decade later, the antisemitic fever subsided, only to be revived several decades later during the Holocaust. Today it is being revived again.

			Israel has already been judged guilty in the public sphere. There is still the possibility that international tribunals will apply the law and facts fairly. But that is unlikely, too. Given the past history of Israel’s wars in Gaza and Lebanon, some degree of culpability will be found. Israel’s many critics are never above manipulating the facts and misapplying the legal doctrine. As it so often happens at the United Nations, every opportunity to denounce Israel is never to be wasted.

			Israel is not guilty of anything. It was attacked on October 7 by six thousand genocidal Palestinians that left behind 1,200 dead Israelis and took 250 hostages to Gaza, including a six-month-old baby. Among the dead were teenage girls who had been gang raped and infants that were beheaded and burned alive. Parents were murdered in front of their children; children were killed with their parents, excruciatingly, watching. Boyfriends saw their girlfriends raped. Soon, they would be murdered, too. The elderly, some Holocaust survivors, were kidnapped by today’s Nazis who go by the name Hamas.

			It’s all too difficult to grasp.

			What do the laws of international humanitarian law say when the carnage is Jewish? Do they not apply to protect Jews and punish their enemies? Equal protection under the law was not awarded to Jewish faculty and students on college campuses all throughout the 2023–2024 academic years. And international tribunals are unlikely to treat Israel in the same way it would treat a true genocidal nation—which is largely to ignore the crime altogether. Like so many double standards when it comes to Israel, the legal protections invoked on behalf of Gazans are not reciprocated for the Jews who perished on October 7.

			What possible explanation can justify this disparate treatment? Well…Israelis, obviously, deserved it. Had it coming. How could Palestinian terrorists and civilians possibly restrain themselves? The world, apparently, reserves its harshest judgment for the rare occasions when Jews kill Muslims in self-defense.

			Israel’s critics paid scant attention to the events that provoked Israel into war. And they care little for the military imperative that requires Israel to deter its enemies from ever attempting such a brutal assault again. It is a duty owed to the Jewish people and citizens of Israel. October 7 was grotesque, and Gazans should have been prepared for Israel’s reply. Deterrence is not established without suffering. After October 7, no one should have deluded themselves into believing that Gaza would ever look the same again. Israelis are forever changed, too.

			David Suissa, the Editor-in-Chief of the Jewish Journal reminds Gazans, and Israel’s critics, that they had to know that Israel’s response to October 7 was not, and should not have been, measured. “The most important word in the Middle East is not power or honor or religion. Those are important, but the supreme word is ‘deterrence.’ Deterrence is how sophisticated people say ‘scared sh-tless.’”5

			Yet, global public opinion, and especially the arbiters of international law, seem to believe that Israel didn’t have the right to send such a message. Its right to self-defense is ultimately an empty, qualified right. It exists, of course, but can’t be exercised. The word “ceasefire” was shouted on college campuses before Israel even began its counteroffensive. World governments, including the United States, counseled Israel that it should exercise “restraint,” “de-escalate” the conflict, and seek “diplomatic solutions.”

			No such similar cautionary words were uttered after 9/11.

			The talking point that is taken as gospel is that Israel has no right to an existence in the Middle East at all. After its creation, nearly one million Jews were expelled from Arab nations where they had lived for millennia. Many migrated to Israel, their ancestral homeland. And, yet, despite the ironclad testimony of the Old Testament, and archeological evidence buried deep in the land itself, Islamists and progressives will tell you that Jews are not indigenous to the Middle East. They are trespassers, white oppressors, rapacious land-grabbers. Palestinians should be given free rein to attack and kill Israelis at will—precisely what happened on October 7—and “by any means necessary.” Jews, especially if they are unrepentant Zionists, have no right to self-defense at all.

			Taken to its logical conclusion, Israel is not permitted or even able to engage in a just war in the Middle East. The presence of a Jewish state, and its people, is prima facie unjust.

			That’s hard to reconcile with what was immediately said after October 7. Many foreign ministries and heads of state acknowledged Israel’s right to defend itself. But it was a nebulous, non-specific right because it came with a catch: Israel was free to retaliate, but not if it meant killing Palestinians, including terrorists (a word that is itself considered evidence of a colonialist mindset; after all, one person’s terrorist is another’s freedom fighter).

			No one said that outright, but no other inference makes sense. Collateral damage of any degree in Gaza causes instant fury. Military necessity doesn’t seem to matter. No amount of proportionality will be accepted. The Jewish state finds itself in a Kafkaesque quandary: Israel has the right to enter into wars so long as there are no Palestinian casualties of those wars. Its wartime conduct is so circumscribed, any action taken it its own defense is summarily a war crime.

			It is as if all that had happened on October 7 was forgotten. The nation acting in self-defense, and pursuant to international humanitarian law, is vilified as the aggressor. Dead Israelis didn’t count; the killings of terrorists, however, were unjustified acts of aggression. The belligerency that gave rise to Israel’s entry into a just war was downplayed, disbelieved, or appallingly excused.

			A grotesque amount of savagery took place on October 7. It should have resulted in sustained universal outrage. Punishing Gaza and ordering the release of the hostages should have been a global priority. Instead, the ringmasters of organized antisemitism blamed Israel for what Hamas did (“rape is resistance”) and preemptively condemned Israel for the retribution yet to come. Instead of sympathy, Israel received a litany of accusations: war crimes, genocide, mass starvation—none of which were justified, and each was unsupported by the laws of war and blind to logistical realities. Wars and genocides are two separate things. Israel was involved in the former, no matter how Israel’s enemies persist in conflating the two.

			Hamas made it very clear that what it achieved on October 7 would be repeated—“again and again.” The Israeli hostages hidden in the underground labyrinths of Gaza were not returned. Rockets continued to be launched at Israeli population centers. At no point did Hamas or Islamic Jihad lay down their weapons.

			Under those circumstances, Israel was under no legal obligation to bring the war to an expedited conclusion without first achieving its military objectives: to eliminate Hamas as a recidivist terrorist organization on its border, deter future Palestinian attacks, rescue the hostages, and reclaim the bodies of the Israelis that had been killed.

			Given the brutality of October 7 with hostages in Gaza held captive by civilians, rockets launched daily at the Jewish state, and terrorists threatening a repeat performance, Israel was not obliged to follow any rules at all. To suggest otherwise is preposterous. No other nation would possibly think that the laws of war could strictly apply to such a surreal situation of national peril. Israel’s wartime actions in Gaza have largely been in compliance with the relevant military doctrines. But that’s a testament to its commitment to humane values and the rule of law. Israel should be commended for its restraint. Accusations against it are baseless and obscene.

			Those charges stem largely from the death toll of Palestinians. More than half are terrorists, however, with an additional 30 percent comprised of friends and relatives of those terrorists. Clearly Israel is targeting Hamas and not the civilians of Gaza. The life expectancy of a Gazan depends largely on whether they have a relative who is a member of Hamas and is being targeted by Israel. Civilians are getting killed because terrorists like to keep their friends and family close by at all times.

			That’s Israel’s fault?

			The International Court of Justice (ICJ), which is under the auspices of the United Nations, prosecutes member states. The charges are generally filed by affiliated nations that often have no connection to the subject matter of the proceeding. South Africa, for instance, later joined by Ireland, has brought an action before the court accusing Israel of committing genocide.

			The International Criminal Court (ICC), which also resides in the Hague, has a different purpose. It prosecutes heads of state or rogue generals, as individuals, held responsible for violating international law and committing crimes against humanity. Usually, a panel of experts are assigned the task of investigating wartime conduct or alleged human rights abuses. They draft detailed reports and make recommendations to prosecutors whether charges should be filed.

			Warrants for the arrest of Israel’s prime minister and defense minister have already been issued. This is the first time that leaders of a democratic nation have been charged under the ICC.

			In both courts, genocide is the primary and most serious allegation. Israel is accused of both intentionally mass murdering and starving Gazans, along with failing to supply them with humanitarian aid. These cases represent rare instances in which genocide is being alleged in the context of an ongoing war. Even in prior cases involving the mass murder of ethnic Muslims in Bosnia and Herzegovina, courts concluded, with the exception of the killings in Srebrenica, that Muslim deaths were primarily casualties of war. There was no evidence of a specific intent to eradicate Muslims from the former Yugoslavia.

			Unless there is some radical redefinition of genocide, it is difficult to see how these courts can rule differently in the genocide charge against Israel. Gazans are casualties of a war. The collateral damage from Israel’s war in Gaza does not meet the legal standard for genocide.

			Like the Dreyfus Affair, we have all witnessed in Israel’s latest war the rush to judge the Jews. Facts and legal doctrine don’t matter. The French military needed to refocus the public’s attention away from its national security failures. Dreyfus was naturally chosen because he was a high-ranking officer, and a Jew, who could be readily demonized with little difficulty. It was not much of a stretch to agitate the public over a Jewish traitor. A scandal involving a cadre of incompetent generals could never compete with the time-tested antisemitic fervor of the Dreyfus Affair.

			Like the corruption within the French military, the plight of the Palestinians is of little actual global importance. No one seemed to mind when Egypt illegally occupied Gaza from 1949 to 1967. And unlike Israel, Egypt had no legal claim on the land whatsoever. The self-determination of Arabs who had lived in once British-occupied Palestine was never uttered until after Israel reclaimed the Gaza Strip in 1967. The ancient prejudice against Jews is timeless, always predisposed to reactivation. Israel’s wars in Gaza became the perfect rallying cry.

			Old-school Christian antisemitism hasn’t aged well. Christ-killers no longer cuts it. Islamists and progressives searched for their own crucifixion. And they found it in Israel’s astounding first seventy-seven years of existence. The “Nakba”—the “catastrophe” brought about by Israel’s creation—is less about Palestinian displacement than it is sheer embarrassment. Only the states that signed the Abraham Accords are Israel’s admirers. Far too many nations in the Middle East, outside the orbit of the oil-producing states, have resigned themselves to being left behind. Israel serves as an odious reminder of their stalled progress.

			Resentment weighs heavily on this newfound antisemitic revival. Interrupting Israel’s march toward global greatness is most definitely a motivation. The anti-colonial impulse to promote the Palestinian cause is a cynical ruse. The hatred of Israel transformed Palestinians into a human rights priority. Wiping off that smirk on a Zionist’s face. Finding ready excuses for third-world failures. Normalizing Islamist fantasies. Anything to remind the Jewish people not to get too cozy about their ancestral homeland.

			
			
		

	
		
			Chapter 1

			Judging a Nation, and a People, as Guilty—Regardless of the Facts and Law

			Let me be clear at the outset and state, emphatically, what should be obvious to any rational thinking reader: I am not in favor of killing children, Palestinian or otherwise. And I don’t know any Jew or any Zionist who is.

			In another time, on a different subject, with less libelous implications and bad faith—and with Jews, preferably, not among the accused—such qualifying language would be unnecessary. Who wants to see children killed as casualties of war? Yes, civilian death is a tragic but unintended consequence of fighting a just war. But women and children are never the intended targets of an army with any honor. Murdering civilians, as a war aim, is an indisputable and indefensible war crime.

			Israel derives no benefit from Palestinian casualties of war. If it could be avoided without surrendering the Jewish state to slaughter, if terrorists and their enablers could be excised from Gaza and killed in action without endangering the life of a single Palestinian child, Israelis would be overjoyed. They would benefit, both morally and politically, from precision killings of only those who deserve it.

			Every single civilian death is a dagger used by the mainstream media to demonize the Jewish state. In no other conflict zone, in all of world history, has the death of civilians been as painstakingly scrutinized and fiendishly falsified as in Gaza. No other army has had the eyes of the world—in the form of United Nations investigations, international tribunals, and nongovernmental organizations, such as Human Rights Watch and Amnesty International—been as laser focused in condemning the manner by which an army defends itself against an implacable foe that also fights dirty.

			Civil War General William Tecumseh Sherman—who notoriously marched through Georgia, burning farms throughout the state after setting fire to Atlanta, all for the ostensible purpose of starving the Confederate Army—infamously added to the vocabulary of armed conflict when he noted, “War is hell.” He wasn’t saying anything that everyone on this planet didn’t already know. From biblical battles to the Trojan War to the Allied bombing of German cities during World War II, civilians die—and many of those civilians are women and children. They are called casualties of war or “collateral damage”—the term of art signifying civilian death at wartime. If civilians are killed, it is collateral to the war aim, incidental, and, in most cases, very much undesired. It is the unfortunate, hellish consequence of combat. Every war ever fought has produced collateral damage—even in wars where civilians were not sacrificed as human shields, as they are in Gaza.

			All nations that have been dragged into a war by an aggressor and come out of the conflict victorious should be looking upon Israel’s existential and military dilemma with more sympathy. It’s a good thing that America, for instance, has been spared this kind of hypocritical wartime inspection. Had the United States been treated similarly, we would all have been speaking either German or Japanese since the middle of the last century.

			Israel’s past wars against multiple neighboring countries that fought with conventional militaries—1948 War of Independence, 1956 Suez Crisis, 1967 Six-Day War, 1973 Yom Kippur War—did not warrant the same attention because Israel was vastly outnumbered in each campaign, and many of the battles were fought in deserts or in the sky, quite a distance from urban areas. The word “Palestinian”—either the people or as a homeland—was scarcely mentioned back then because a country called Palestine never existed, and until the late 1960s, the people who lived there were referred to as Arabs from either Syria, Jordan, Egypt, or British-occupied Palestine. To say “Palestinian,” for most of the twentieth century, referred to the Jews of the Middle East. The Palestinians of today, at the time, were neither a political cause nor a separate people. The world saw these conflicts as the continuation of ancient hostilities. Civilians invariably were killed during these campaigns—both Jews and Arabs. But it was a wholly expected outcome, treated no differently from casualties of other wars around the world.

			That changed dramatically in the twenty-first century, when Israel found itself fighting unconventional, asymmetric battles against nonstate actors: terrorists—Hamas and Islamic Jihad in Gaza, and Hezbollah in Lebanon. These entities wholly ignored the laws of armed conflict—the agreed-upon principles for warring nations, and the Geneva Conventions and its updated Protocols, which dealt specifically with prisoners of war and civilians.

			Israel, a tiny country surrounded by ruthless enemies, was presented with a new challenge. While its army respected international humanitarian law, its latest adversaries paid no attention to the rules regarding war. Terrorists don’t bother with military doctrines or protocols on how one treats prisoners, hostages, and civilians. Instead, the laws of warfare that nation-states rigorously observe are seen as opportunities for them to exploit.

			Rules can be leveraged against those who follow them. One side fights with voluntary restrictions; the other weaponizes those restrictions. Without ground rules, the advantage always goes to whomever is reading from a different playbook. It makes for a maddening and morally confusing battlefield. There are no terms of surrender when one side embraces martyrdom and when ceasefires are routinely broken. Warfare becomes a game without a time clock or fixed ending point.

			The asymmetries also distort public perceptions. Yes, terrorists are lawless and barbaric. But they’re also vastly outnumbered and overmatched. The Jewish state doesn’t have that many global friends to begin with. Palestinian terror groups embrace their underdog status. It’s more fashionable to cheer for terror and root against a nation-state fighting under a flag bearing a Star of David. Israel’s enemies already had well over two thousand years of practice.

			Each of these more recent wars were started by either Hamas or Hezbollah acting not on their own but as pawns of the fanatical Iranian regime. Israel was repeatedly placed in a defensive position on entirely new and largely untested legal and moral terrain.

			In this new universe called Fourth-Generation Warfare, where a nation-state faces a rogue nonstate actor, one set of civilians are natural targets while the other, as noncombatants, are protected. Terrorists believe that civilians are fair game and act accordingly; military professionals know that such conduct receives a court martial. It is their job and duty to distinguish between combatants and noncombatants. Meanwhile, the terrorists Israel faces make no effort to protect their own civilians. They are cannon fodder, deployed and exploited as human shields. Human beings no better than sandbags, and a most potent tool of propaganda.

			When Israel is the state actor, the judgment of blame is a foregone conclusion.

			In the minds of terrorists, it is the asymmetry itself—the mismatch in arsenals, the considerable advantages one side possesses—that provides a license to kill or kidnap whomever they wish, in whatever manner they choose. Having disadvantages leads to leeway. As we learned on October 7, 2023, Hamas, and far too many Gazan civilians, believed that atrocities such as the torching of Israeli infants and gang raping teenagers were legitimate targets and acceptable war aims. They even filmed it all in real time—sometimes using the cell phone cameras of their victims, blanketing contact lists, torturing loved ones. These are not warriors with honor; they are sadistic savages.

			The goal was not to win a war, but to send a message of terror: “Look what we can do to you; look what we are willing to do. We will target your women and children; we dare you to do the same.”

			Israeli military strategists have given civilian death a great deal of thought. They have had to. It presents a profound moral quandary of how to fight Hamas and remain a moral army. Israel has learned many lessons from years of fighting terrorists in urban settings. It is very difficult to imagine a rationality to these battles. A moral calculus. A strategic justification to do what a nation must to defend its own people, while, at the same time, blocking out the outside noise, the cascading crowds shouting “shame,” which have their own motivations. Israel’s critics aren’t saying anything that is especially profound or that hasn’t already been considered. Killing civilians in Gaza is not a regression to barbarism; it is a moral compromise Israel makes out of military, existential necessity.

			And it is not the first nation to make these moral assessments. There is a wide body of legal and military doctrine, the aforementioned Just War Theory, which sets forth rules that guide nations in deciding whether entering the fight is justified—jus ad bellum, the justness of going to war in the first instance. Once engaged in conflict, there is another ethical consideration: whether an army is conducting itself justly—jus in bello, the justness in the manner an army chooses to fight.

			How do you fight antagonists such as Hamas, Islamic Jihad, Hezbollah—especially when the unenviable task falls on Israel, a country not afforded the usual privileges of statehood, where the call for a “ceasefire!” arrives early to snatch victory away? Customary rules collide with double standards. What other nations can do with a sharp sword and a simple handshake, when it comes to Israel, there’s a lot of red tape and fine print.

			Neither Sun Tzu nor Carl von Clausewitz, the seminal military theorists of their respective eras, ever conceived of Palestinian terrorism and the way civilians may be integrated into a war plan. Ordinarily, armies are charged with protecting its nation’s civilians. But no one is guarding the Gazans. And far too many Gazans don’t seem to want protection. Most accept their role in the war effort, and they do so uncomplainingly. Israel faces a military landscape where the tactics of war and the logic of loss are completely inverted. War colleges and academies are feverishly taking notes, trying to make sense of it. The moral dilemma has little precedent and no good solutions.

			Here’s Israel’s fate: Rockets and missiles can be fired at its cities indiscriminately. Citizens butchered in broad daylight. And when Israel retaliates, the first faces it sees are noncombatants. These all constitute war crimes, but when was the last time you heard an international tribunal in The Hague empaneled to prosecute Hamas for war crimes? Terrorism comes with its benefits. A blanket pardon. Accountability to no one. The lowest of expectations on how to fight fairly.

			Yet, Israel’s self-defense is held to the highest standards of wartime scrutiny. Nearly every move it makes raises all manner of global condemnation.

			It runs along a predictable course. Not unlike what happened during the last war Israel fought with Hamas in 2014, after October 7, 2023, world leaders, initially and emphatically, stated that Israel had the right to defend itself. But even before Israel began its ground invasion into Gaza, sentiments had changed. Suddenly, Israel was being cautioned to “de-escalate” and exercise “restraint.”

			No such cautionary warning to exercise restraint was ever asked of the United States in its mission to annihilate the Nazis of Germany or the kamikazes of Japan. When United States Coalition forces eliminated ISIS from Mosul in 2017, resulting in the death of as many as eleven thousand Iraqi civilians, no global condemnation followed, and there was no second-guessing about an absence of restraint.

			What began as short-lived empathy for the Israeli people quickly devolved into charges of war crimes and genocide—the very same crime that was given its own universal name, the Holocaust, when it came to the mass murdering of Jews. With a simple flip of the historical switch, now the Jewish state was being referred to as Nazis and charged with committing the same offense. South Africa’s charges before the International Court of Justice was laced with symbolism and poetic injustice.

			The International Criminal Court had its own plans. Warrants for the arrest of Prime Minister Benjamin Netanyahu and his Minister of Defense, Yoav Gallant, were issued, both accused of crimes against humanity—the very same charges brought against the topmost surviving Nazis at Nuremberg. It may have come as a shock that the court also sought to indict the mastermind behind the October 7 massacre, Hamas’ military leader in Gaza, Yahya Sinwar, along with his deputy, Mohammed Diab Ibrahim Al-Masri (Deif), and the political head of Hamas, Ismail Haniyeh. (All three had already been assassinated, not that anyone expected their appearance before the court.) Despite decades of terrorism, involving the slaughter of civilians and the Israeli Olympic team and the hijacking of planes and cruise liners, world courts had never before shown any interest prosecuting Palestinians.

			The impulse to punish terrorists is especially dampened given the anti-colonial crosscurrents of these times, where terror groups are often viewed as liberation movements and granted every courtesy as resistance fighters. A terrorist can be assassinated with impunity (i.e. Osama bin Laden); warriors dedicated to decolonializing also benefit from an entirely more favorable reading of international law.

			A similar indifference is visible with the mainstream media’s coverage of the wars between Israel and Hamas. Legacy outlets like CNN mentioned the Israeli prime minister’s name thirty-one times more often than the names of Hamas’ leadership in Gaza and Qatar, and nine times as often as the president of the Palestinian Authority in the West Bank.6

			What is to be drawn from these disparate presentations? One side, Israel, was violating international norms; the other, terrorists from Gaza, were merely plying the tools of the terrorists’ trade—tossing Jewish babies into ovens and gang raping Israeli teenagers.

			The double standard is deafening.

			Muslims kill Muslims all the time, whether in Syria, Yemen, Iran, Iraq, or Afghanistan. The media rarely finds such mass killings newsworthy. Half a million Arabs in Syria are dead (the recent ouster of Syrian president, Bashar al-Assad, uncovered a mass grave filled with over one hundred thousand dead bodies, some belonging to American and British citizens); there have been 377,000 deaths so far in Yemen.

			Nothing but silence.

			Israelis are defending themselves against terrorists. A disputed death toll of forty-eight thousand, the majority of whom comprised of militants and their families, generates worldwide headlines and leads to demands for the ending of the Jewish state.

			Surely much of the disparity in global outrage may be attributed to latent antisemitism that since World War II has had no respectable outlet. But the way in which Hamas fights its wars plays a part, too. Hamas has turned theaters of war into stadium shows, lowering the bar on what victory looks like. Battlefields are where blood is spilled, but Hamas is interested in newsprint and digital film. Turning the world against Israel and instigating revulsion over dead Palestinians is how Hamas ultimately fights and wins wars. No other army has ever measured victory in such twisted, zero-sum terms.

			In wars where insurgents are dressed like civilians out for a walk, indistinguishably out of uniform with faces cloaked in keffiyehs, body count is its own endgame. Dead civilians as a war strategy. Yes, revolting to Western eyes, but not incongruous to the Muslim Brotherhood of Gaza. Dead Palestinians hold the world’s attention entirely because the killing is being committed by Jews. Israel’s claim of self-defense will never erase the images of tiny coffins or grieving mothers cradling dead infants.

			This is not an altogether original strategy. Islamists know that the West has no stomach for dead civilians—especially children. Muslims might have full faith in the Akhirah and the blessings that come with martyrdom, but Western thinkers will never believe the sacrifice of children to be acceptable wartime losses. Hamas knows this, exploits it, and has no compunction about placing its own people in harm’s way if it leads to Israel’s isolation.

			When the smoke clears and the body count is revealed, squeamish Westerners will more readily blame Israel than Hamas—not entirely because the collateral damage was brought about by Israeli weapons, but because there is utter disbelief in Palestinians doing such an unspeakable thing to one another.

			The events in the Middle East take place thousands of miles away. But distance does not suspend disbelief. The human mind limits what it will allow in. It is the reason so little was said and written about the Holocaust until the late 1960s. Despite first-hand accounts, the Nuremberg Trials, documentary footage, depositions from death camp guards, photographs of skeletal corpses piled high, blood-soaked ravines and mass graves, the cremated ashes of millions, and all those unaccounted-for shoes and gold teeth, it took nearly twenty-five years for the world to confront the enormity of what the Nazis had done.

			The barbaric tactics of terrorists are similarly difficult for the mind to fully grasp, and so we compartmentalize at a remove. Children as human shields? Parents so demonstrably irresponsible and unfit? Young people brainwashed to welcome death so soon after their lives have begun? It forces questions that are too unseemly to ask. Is it possible that Muslims place so little value on their own lives? How deep is their primal lust for Jewish blood? Is there anything they would not do to claim an Israeli life?

			The Gaza Health Ministry, an arm of Hamas, is the only entity permitted to chart the Palestinian death toll. There are no independent fact-finders—not the press, not the International Red Cross, not even the United Nations. In counting the dead, the Ministry makes no distinction between combatants and civilians. It treats every Palestinian death the same and, in doing so, conflates categories that are always separated in times of war. Terrorists are counted as civilians. Cold killers and sleeping kids measured the same, as if the IDF is targeting both. Fudge the numbers. Shamelessly lie. The sum is all that matters. No other ledgers of loss, by any other entity, is created.

			To the West, grieving Palestinian mothers makes for excruciating film footage. I want to believe it is agonizing for Palestinians, too, but perhaps not in the same way. What I do know is that liberals in the West conclude that the moral costs are too high to allow Israel to finish the job—no matter who they are aiming at. And when these wartime stratagems are released to the public, Hamas moves its chess pieces along the board, and Israel is hamstrung in making its next move. Delay could cause another Israeli death. So, it stands before the world demonized, delegitimized, friendless—all according to Hamas’ grand plan: to cast Israel as a pariah state.

			The disparity in the death toll leads to the false charge that Israel is committing genocide. A redefinition of a crime applied to Israel alone. How trivializing it then becomes. Whenever people get killed—for whatever reason and regardless of circumstance—a genocide has been committed. Plane crash: genocide. COVID: genocide. Soldiers killed in action: genocide.

			There is a danger in lowering the bar to the point where the original sin loses all meaning. The Biden administration capitulated to DEI and CRT initiatives, which diluted the meaning of racism. Suddenly, everything and everyone was “racist.” Israel’s self-defense against Hamas, misconstrued on college campuses and in street protests, has trivialized and normalized the word “genocide.” Is collateral damage now a synonym for genocide? Because they are two very different things.

			The conflation of the two is why Israel’s critics, like Senator Bernie Sanders, focus exclusively on the disproportionate death of Gazans. The greater the disparity, the easier it is to justify halting the shipment of arms to Israel. “Disproportion” is constantly invoked in Israel’s wars with Hamas, as if it positively constitutes war crimes, or worse, genocide—at least in the public square.

			But the legal concept of proportionality does not depend on a balancing of ledgers. The final death tally at the end of a war does not have to add up to the same number. The asymmetrical nature of a war in which one side has air-defense systems, like Iron Dome, and the other conducts its operations within densely populated urban areas, will undoubtedly result in unequal casualty counts.

			But death tolls in themselves are not dispositive of war crimes. A victorious army can miraculously avoid having any casualties at all—soldiers or civilians—and it would not prove that the war was fought unjustly. Death tolls can be lopsided without violating the rules governing proportionality. That’s because proportionality assessments are focused more on what an army was aiming at and less on the results. Everyone already knows that wars leave dead bodies behind.

			Disarming the Israeli Defense Forces (IDF)—depriving them of offensive weapons such as artillery shells, bunker busters, and precision-guided bombs—is one objective of Israel’s critics: neutralizing its capacity to kill Palestinians. But for many, Israel’s deployment of defensive weapons is just as objectionable—because it protects Jewish lives, and thus magnifies the disproportion in the body count between Arabs and Jews. Israel’s air-defense missile systems—the Iron Dome, David’s Sling, and Arrow—ensures that Hamas rockets and Hezbollah missiles rarely reach ground. Detonations in the sky will not result in dead Israelis. And, frankly, that upsets a lot of people, especially the members of the Squad—and six other congressional House members—who, in 2021, voted against funding the Iron Dome for Israel. Obviously, if you are counting bodies, having an Iron Dome makes it an unfair fight.

			A specific category of disproportion is the linchpin of what drives Israel’s detractors: the plight of “innocent civilians” in Gaza. As a longtime law professor and legal analyst, I have had some interest in this area of international humanitarian law—probably because it is so widely misunderstood. In fact, during Israel’s last major war with Hamas, back in the summer of 2014, I played a role in widening the conversation—and turning it into a controversy.

			If the ledgers of loss consisted of Hamas terrorists on one side and IDF soldiers on the other, the inequality in death tolls would seem less objectionable—even if there were fewer dead Israeli soldiers than terrorists. What invariably catches the world’s attention is not the killing of combatants, but that innocent civilians are among the dead. It is the civilian status of dead Gazans—especially women and children—that is the primary indictable offense leading to charges of Israeli genocide and war crimes.
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