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For Adam, whose initial forays into our family history served as the catalyst for many late nights delving through online records and compiling a working family tree.  Without his efforts, this novel might not have been possible. Rest in Peace, Son!  You are missed.
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Michael P. Hurd is a retired Federal employee living in Maryland. He is a veteran of the United States Air Force and has been married to his wife, Sandy, since 1980. They have two sons, one of which passed away at 28 from complications related to cancer. The Hurds also have three grandchildren, ranging in age at the time of this writing from 2 to 17 years old.  Michael Hurd has been interested in genealogy and genealogical research for many years and has applied his writing talents and research skills to this book. 

Hurd acquired his writing skills while on active duty and polished them as a civilian employee of the Department of Defense, having written numerous journal articles. He has shared his love for the written word as an instructor within the Department of Defense and has even written for the President’s Daily Brief during a previous administration. Hurd is also a published freelance writer, with articles in small “hometown newspapers” and one national-level magazine. 

This is his first novel.
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Introduction
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Family roots are often based on legends passed on from one generation to the next. With those legends, certain inaccuracies are injected into the conversation – sometimes to avoid embarrassment; other times, to inflate the persona of the ancestor.  Rarely are family histories totally accurate, and it takes significant research by an interested party to attempt to sort out the fact from the fiction.

Even seemingly accurate information conveyed from one generation to the next is now genetically challengeable by the myriad of DNA tests that are available, often with surprising results. Regardless of the family information conveyed to successive generations, or the genetic accuracy of that information, each of our families have skeletons hidden in our closets that, until someone delves into them, remain safely hidden from unsuspecting or disinterested descendants. 

Once uncovered, however, those skeletons can be quite surprising in some cases and very enlightening in others. This book takes a look at one of those families – through the lens of an amateur genealogist who makes some pretty revealing discoveries along the way.  There are murders and peccadilloes of all sorts, trysts, migrations, slave ownership, ties to both British royalty and New World “landed gentry,” brothers against brothers in the American Civil War, and the full range of juicy tidbits that no family can escape. 

Some examples discovered in the “paper trails” are worth noting. Aaron Burr, Vice President of the United States under Thomas Jefferson and killer of Alexander Hamilton, is a second cousin, eight times removed. HRH Charles, Prince of Wales, possibly shares an ancestor: his 13th great-grandmother is likely the author’s 16th great aunt, meaning that they could be descended from the same line. Carlos Hurd, reporter for the St. Louis Times-Dispatch and second cousin three times removed, filed the first newspaper story on the sinking of the Titanic, having been on the Carpathia as it rescued survivors. 

Henry Mills Hurd, MD was the first administrator of Johns Hopkins Hospital in Baltimore; he is a first cousin, four times removed. There’s even a Mormon connection to complicate things: Brigham Young is a sixth cousin, six times removed. And... the icing on the cake: a first cousin, four times removed, of the author married a second cousin, three times removed, of his wife – so their offspring are related to both the author and his wife.

The information in this book is not laid out in chronological order; rather, the author chose to arbitrarily travel through time, both backward and forward in a series of vignettes, to visit some of the more interesting situations that were uncovered in the family that was the subject of his genealogical research.  Each chapter has at least one element that is based on a historical fact. However, the details filled in around that central fact are based on the author’s perception of what “might have been.”  The challenge throughout this novel was to seamlessly blend historical facts and fiction. Because the basic premise of the book is fiction, there is no bibliography to cite historical sources.

Because it is relatively easy to construct a family tree (or deconstruct it, in some cases) with just a few tidbits of information from public records, the author has taken great care to obscure most of the precision that is available – and has told each story from a different perspective.   Every effort has been made to retain historical accuracy for each period; however, any dialog is presented in a modern format, American spelling, and vocabulary for readability and understanding, except where it is necessary to emphasize the eccentricities of a particular character.

Enjoy the journey!

“Oh, what a tangled web we weave

When first we practice to deceive!”

Sir Walter Scott



	[image: ]

	 
	[image: ]





[image: ]


Chapter One: Was It Cold-Blooded Murder?
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Setting:  1890’s, American Midwest

“Gentlemen of the jury​[∗], we have before us an open and shut case of manslaughter, if not outright murder.  The facts the prosecution will present are absolute:  the defendant, Mrs. Emil Smith, also known as Ophelia—or Ophie, shot her husband in cold blood.  Her co-defendant, Mr. Franklin Emery, was an accessory to the events that led to Mr. Smith’s untimely demise.  Although there are no eyewitnesses to the events of that night, the associates of both Mrs. Smith and Mr. Emery will testify as to their whereabouts, the motive, and the opportunity that was available to them to ensure that it looked like Mr. Emil Smith’s death was an accident and a case of mistaken identity. The Coroner will enter into evidence his finding that Mr. Emil Smith, late of this county, was shot in the head from behind by a person or persons unknown.”  

Emil Smith was last seen alive at the train station in the center of the small midwestern town near his home.  His neighbor and lifelong friend, Franklin Emery, had accompanied him there earlier in the evening to be sure he boarded the last interurban train for the next town, where Emil had business early the next morning, and would remain for the next few days.  Mr. Emery may have been the last person to see Emil alive in a public place.

Once Mr. Emery was certain that Smith was on the train, all it took was a “giddyap!” for the pair of horses to start their well-traveled journey back to... well...  NOT his own home – but eventually to the secluded Smith farmhouse, after a stop at one of the local gambling houses.  The establishment also had the worst-kept secret in town:  that its resident ladies had certain... skills... that were for sale to any gentleman who wished to pay their price.

Ophelia Smith, better known as Ophie, was a woman of great physical beauty, even after bearing several children and, as was customary in the 1890’s, nursing them all until they were nearly three years old. In her younger years, before meeting and marrying Emil Smith, Ophie’s dance card was always full at village celebrations.  Of course, because of her physical beauty and social charms, it wasn’t just her dance card that was full.  Men, both married and single, were attracted to her and she knew just how to manipulate them to do what she wanted.  And, even after marrying Emil, there were few contacts with other adults because of their farm’s seclusion, male visitors could go unnoticed whenever Emil was away—which was quite often.  

This night was different.  Unobserved by Franklin, Emil slipped out the rear car of the train on the unlit end of the platform, mounted a previously-rented horse, and followed Franklin Emery’s wagon back out of town.  Emil Smith even waited patiently as Emery stopped at a local gambling establishment for over two hours. 

As the unmarried Franklin Emery left town from the gaming house, Emil followed at a considerable distance, but he could clearly see the Emery wagon and team turning down the rough and remote country lane leading to the Smith homestead.  Once there, Emery unhitched the horses from his wagon and stabled them in the barn for the night, right next to the lone steed owned by the Smiths. He then leaped the few steps from the barn to the house – and into the waiting arms of Mrs. Smith. Emil observed all of this from a nearby hedge.  “That sonofabitch Emery!” Emil thought to himself.  “As I suspected... he’s taking liberties with my wife when I am away!”

For several weeks, Smith had been suspicious of Ophie and her possible involvement with other men.  He had even overheard some of the townspeople whispering about how she was cheating on him. However, up to this point, Emil Smith had not decided what he would do if he caught his wife Ophie in flagrante delicto with another man. As he hid in the bushes midway up the lane, waves of rage and revulsion washed over Smith as he watched Emery enter the barn by lamplight, unhitch the team, and bed the horses down for the night.  Even the feedbags Emery used were Smith’s, as was the feed in them.  At that moment, Emil Smith knew he was about to lose a lifelong friend, and perhaps much, much more.

Because of the nature of Emil Smith’s employment, he often carried a loaded revolver in his belt. He frequently transported large amounts of cash and other negotiable financial documents from the city to the First National Bank in his hometown.  Emil even had the equivalent of a 21st Century “concealed carry permit.”​[∗] This night was no different – except that he carried a double-barrel derringer instead of his six-shooter.  As this trip did not involve negotiable documents or cash, Emil Smith left his weapon of choice in the nightstand next to the bed he and Ophie shared – when he was at home, that is...  

Of course, Ophie Smith was fully capable of firing the revolver and had become quite a good shot under Emil’s tutelage. Emil felt it necessary for Ophie to know how to shoot both handguns and long guns (like his trusted 12-gauge shotgun), given their secluded farmhouse, to protect herself if necessary. Marksmanship was also a good skill to have for the winter isolation: rabbits, squirrels, and other game were plentiful on their farm, both in the fields and woodlands.  If Emil was detained unexpectedly on a business trip, Ophie merely had to go out and shoot dinner for her and the children.  

Emil remained angry for a time but managed to regain his composure after less than an hour had passed.  He knew he had to challenge both his wife and his “friend.”  Tonight. While they were together.  In Smith’s own home.  Presumably in Emil’s own bed.

As the full moon broke through the clouds, Emil drew his derringer, checked to be sure it was loaded in both barrels, and made his way to the bedroom window.  Although the lamplight was low, he could clearly determine what was going on under the covers: the rising and falling told Emil everything he needed to know.  

It was approximately 1 a.m. when Emil Smith quietly made his way to the front porch and entered the unlocked front door of his own home.  Slowly, he crept towards the first-floor bedroom which was between the front parlor and the kitchen. Emil was concerned about waking the children, but he knew he had to confront Ophie and Emery, and, if necessary, shoot both of them.  

Smith entered the bedroom and made enough noise for Franklin and Ophie to know he was there.  Their undercover activity ceased immediately.  Ophie spoke first: “Emil... you are never home at night and a woman has needs...  needs you weren’t satisfying even when you were here.” Ophie continued, “It isn’t Franklin’s fault.  It’s mine – and indirectly yours, Emil Smith, for neglecting me.”

Emil Smith was so taken aback by Ophie’s stinging castigation that he was speechless.  He knew the pressures of his job were distracting him from his family – but he also knew that his salary was well above those of the laborers in the area.  In fact, his overall income exceeded that of the larger farm owners in the county.  He was not miserly with his money, nor was he overly generous: Emil’s family had everything they needed and quite a few things they wanted.  He also had a substantial savings account earning interest with his employer, the First National Bank.

After several minutes, Emil finally spoke as he backed into the bedroom doorway. “Franklin Emery, we have been friends since we were kids – but that friendship has ended.  You are no longer welcome in my house.”  Emery slowly moved out of the bed and towards his clothing, which was in a pile on the floor.  As Emery got dressed, Smith drew his derringer from his waistband and pointed it at Emery, “I should shoot you now and no one would blame me, since I caught you bedding my wife.”  Emil continued, “Ophie, I could just as easily shoot you, too – but I know the kids need their mother and I have no intention of leaving my job.”   

At that moment, a fully-dressed Emery rushed Smith, striking Emil’s midsection with the full force of over 200 pounds of farmhand muscle.  Smith, outweighed by nearly 30 pounds, grappled as best he could against the larger Emery, eventually resorting to “street tactics” that he acquired in his trips to the city.  At the appropriate moment, Smith’s knee found Emery’s groin with considerable force, reducing Franklin Emery to a blubbering heap on the hallway floor, just outside the door to the master bedroom. 

When Emery rushed Smith, he knocked the derringer loose; fortunately, it wasn’t cocked yet.  If it had been cocked, the impact with the floor likely would have caused it to discharge at least one of its bullets.  Because of the confined space of the hallway, the small firearm did not slide far away; Smith retrieved it in short order, even before Emery started retching on the floor.  The dry heaves were sickening to hear but indicated unequivocally that Smith’s knee had done considerable damage.

Emil Smith stood over Franklin Emery, pointing the derringer at his head.  In the pale lamplight, Ophie could see everything clearly.  She knew that her lover, Franklin Emery, was about to die for his dalliance with her.  Slowly, she reached for the nightstand – hoping against hope that Emil would not see her movements.  She slid the drawer open as quietly as she could, reaching for the revolver she knew was there.

Ophie’s gasp of shock was loud enough to distract her husband from the imminent execution of his former best friend. Smith’s evil grin told Ophie everything:  he had secretly moved the revolver to another location before he left for his faked departure for the business trip.  “Ophie,” Smith started, “I was planning on coming back tonight.” “I just knew you were cheating on me, and I had to see it for myself.”  Ophie countered, angrily, “Emil Smith, if you had been half the man any of my lovers – yes LOVERS – have been, I would not have had to look elsewhere for attention!” 

Emil Smith’s rage had reached the point of no return.  Knowing that Ophelia could not shoot him, he raised the derringer once again and pointed it at Emery’s head.  His finger slowly tightened on the trigger.  Because derringers are highly inaccurate outside of a couple of feet, Smith knew that a jerky trigger pull could cause his shot to miss.  His intent was clear: Franklin Emery must die.

Just as Emery was regaining control of his retching, but not of the searing pain in his groin, a shot rang out – but it wasn’t from Emil Smith’s small derringer.  Rather, it was from the bottom of the stairs.  The single shot found its mark, entering Emil Smith’s brain below and behind his right ear, traveling generally upward towards his left eye.  At that instant, what was once Emil Smith was nothing more than involuntary breathing and heartbeat: the shot missed his medulla oblongata but destroyed the right hippocampus and most of the left frontal cortex as it traveled diagonally through Emil’s brain.  At that moment, the essence of Emil Smith’s personality was gone.

Smith crumpled to the floor, still apparently conscious.  His eyes were slowly blinking, but they saw nothing.  As with most penetrating traumatic brain injuries, visible external blood loss was minimal.  Even so, the rising pressure inside his skull from the trauma was gradually compressing what was left of his brain, including the medulla oblongata.  The physical being of Emil Smith was gradually slipping into death and permanent darkness.

Ophie was temporarily in shock from the unexpected discharge of a firearm in her home, but she soon realized that her youngest son, Edward, was standing at the bottom of the stairs.  A still-smoking revolver was in his hands.  Without some instruction, it was no easy feat for a child of 10 to hold, aim and accurately fire an 1890’s-vintage revolver.   Just as he had done with Ophie and his older children, Emil had taught Edward how to shoot as well – even giving Edward his own pistol a few weeks ago.  Edward had heard the commotion downstairs, not fully understanding what was going on, and thought he was protecting his mother and father from an intruder.  Young Edward Smith did not realize that the person on the ground wasn’t his father and, in the darkness, had wrongly assumed that the standing man was the assailant.

Because Ophie knew it was Emil who had been shot, she immediately sent Edward back to his bedroom.  She quickly moved to her dying husband’s side and instructed Emery to gather some towels from the kitchen.  Although Emil was not exsanguinating, there was “gray matter” oozing from the bullet wound as the pressure inside his skull increased—and Ophie wanted to be sure that she did not have a major mess to clean up later.   

When Franklin Emery got the towels from the pantry bin, he discovered Emil’s revolver hidden in the bottom of the bin.  Emery gathered the revolver up with the towels and showed it to Ophie when he returned to her side. Ophie exclaimed, “Damn! It wasn’t Emil’s usual revolver that Edward had after all...” Now dropping her voice to a whisper, Ophie gurgled, “Franklin, what are we going to do? Edward shot his father, and I have no idea where that gun came from. We have to protect Edward!” 

Franklin Emery thought for a moment.  “Ophie, if we make it look like it was an accident and that you shot Emil, we can cover up what Edward did.”  Emery continued, “We just have to be consistent in our stories when the police arrive to investigate.” “The first thing you need to do is to telephone the neighbor’s house... don’t let the operator stop ringing them​[∗]... and tell them that you think you accidentally killed your husband.”  Franklin continued, “Before you call, I’ll hitch up my team and move them out to road, and then arrive from the opposite direction when the neighbors come to help you.” 

Ophie responded, “What about the gun you found in the linen bin in the kitchen?”  Franklin replied, “when you get back, we will get the gun that Edward shot and make it look like it was the one Emil usually carried.” Franklin continued, “If I know... knew Emil the way I think I did, he will have given Edward the same revolver he carried for his job.” Ophie agreed, “Yes, Emil was quite predictable – except for tonight – and I believe you are correct about the guns being nearly identical.”

Franklin expanded the cover-up plot even further: “Ophie, once I arrive after your neighbor, you have to play the grieving wife – too distraught to do the right thing and telephone the police.  I will do that on your behalf.” Ophie replied, “Oh, Franklin!  Do you really think this will work and keep Edward out of the law’s eye? He’s too young to be punished for this.”  Emery was confident, “Ophelia Smith, one thing I can be sure of is that no jury will convict ANY of us for Emil’s death – as long as we keep our stories straight with the police.”

Of course, there was one inconsistency in the scenario.  Emil was shot from behind as he entered the bedroom.  How was Ophie going to explain that? If she told the investigators about the revolver being missing from the nightstand, their story would fall apart.  In their favor, the fact that Emil had purchased two identical weapons could cast sufficient doubt as to whether the actual murder weapon had been found. 

As Ophelia Smith approached the telephone in the hallway, she caught a glimmer from an object on the stairway, about halfway up the stairs.  She wondered almost immediately if Edward had panicked after firing the fatal shot and left the revolver on the stairs when she sent him to his room.  Ophie nervously approached the stairs and discovered that Edward really did abandon the revolver!  

Although still somewhat apprehensive, Ophie recovered the revolver from the stairs and took it to Franklin, explaining what she had found. Franklin Emery was elated, “Ophie, my dear! You have saved us both. Now that we have two weapons and no way of knowing who fired either of them, we should be able to convince a jury that we did not shoot Emil.”  Ophie responded, “Franklin, I think we should send Edward away to his uncle’s house until this all blows over and keep him from talking to the police. As long as he remains silent, we have a fighting chance.” Franklin quickly agreed that this was a good idea.  He also took the second revolver, the one that he had found unfired in the pantry linen hamper and placed it on the floor between the bed and nightstand. Emery then took the other revolver, fired by young Edward Smith, and hid it deep in his coat pocket.

Ophie and Franklin set their plan into motion.  He left for the barn and hitched up his horses.  She went to the phone and called the neighbor.  She also called her brother to come get Edward. 

Ophie feigned emotional distress on the phone when she reached her neighbor, Nancy Gibson.  Ophie sobbed, “Oh, Nancy!  I... think... Emil... is... dead...I might... be... responsible...” Her words were broken and barely intelligible. “Please, Nancy! Come over here and be with me!”  Nancy responded, “Ophie...  I will be right over!”  

Of course, the telephone circuit was not as isolated and private as it is in the 21st Century: the operator could listen in on any calls placed through the switchboard.   Curious why someone would be calling at this ungodly hour, the operator listened in on the conversation.  Of course, this also earned the widowed Alva Gillespie a reputation as the town busybody.  

Alva felt it was her civic duty to also inform the local police chief – which she did in the short few minutes between Ophie’s call to Nancy and Ophie’s next call to her brother.  As with the Ophie-to-Nancy call, the operator, Mrs. Alva Gillespie, listened intently to Ophelia Smith’s words: “James, there’s been a terrible mishap.  Emil has been shot.  Come at once!  I need your help.”  Mrs. Gillespie did notice that Ophelia Smith seemed much, much calmer in this call than she did in the call to Nancy Gibson.

Between a half-hour and an hour after the telephone calls, people began arriving at the Smith farmhouse. Nancy Gibson arrived first, on foot, followed closely by Ophelia Smith’s brother, James Jefferson, on horseback. The town police chief, Nathan James, arrived on horseback after Jefferson and took charge of the situation; James was well-respected in the community and had held the elected office since just after the Civil War – some 29 years.  Last to arrive, just slightly more than an hour after the fatal shot and several minutes behind the police chief, was Franklin Emery.  Emery was in his wagon, pulled by two horses.

Nancy was busy consoling Ophelia; her brother, James, was upstairs with young Edward Smith; Franklin was there as a family friend, concerned for everyone’s welfare.  Chief Nathan James was observing the situation and ready to take a statement from the adults.  It was clear that Emil Smith had already expired, so the Chief used the Smith’s telephone to summon the coroner to the scene.  

It was only natural for Alva Gillespie’s imagination to be running wild after she patched the call through to Doc Parker, the town physician and coroner.  Because Chief James did not provide a lot of detail in his call to Doc Parker (perhaps aware of Alva’s penchant for gossip!), Parker was unaware of the reason for being summoned to the Smith farm in the middle of the night.  Parker’s normal late-night callouts were to attend to women in labor – and he had not seen Ophie Smith for a pregnancy in over a decade.  But... she had been seen for other issues that would generally be linked to her promiscuous behavior; Doc Parker was a man of integrity and would never discuss private patient matters with other individuals, not even immediate family members unless it was a matter of life and death.

It had been over two hours since Emil Smith was shot by the time Doc Parker arrived.  He immediately examined Emil Smith’s lifeless body, officially pronounced him dead, and determined the cause of death to be a single gunshot to the head. Doc Parker also observed that the body, which was heading into rigor mortis, was laying in such a way that the firing position of the assailant could not easily be determined: the fatal shot could have originated from inside the bedroom or from somewhere out in the hall.  Doc Parker filled out the requisite Death Certificate and provided it to Chief James for his investigation; because the cause of death was obvious, Doc Parker did not recommend an autopsy, nor did he make any effort to retrieve the bullet from Emil Smith’s skull.​[*] Before departing, Doc Parker also gave Ophie a mild sedative via injection to help calm her down.  Considering her grief and anguish were faked, the sedative was unnecessary.

Chief James surveyed the situation and started slowly moving about the Smith bedroom. It did not take him long to find the revolver on the floor.  He carefully picked it up and examined it. Flipping open the cylinder, he discovered that one cartridge was missing; holding the barrel up to the light, he also determined that the revolver had been fired at least once since its last bore cleaning.

Just as the Chief finished his hands-on examination of the revolver found in the Smith bedroom, Frederick Emery came to the front door with an object in his hands.  “Chief,” said Emery, “I found this at the end of the stepstones next to the house.”  Emery extended his hands towards the police chief:  it was a second revolver, identical to the one Nathan James had discovered – and thoroughly examined – in the bedroom.  As with the first weapon, Chief James slowly examined it as well.  He flipped the cylinder open and discovered all six cartridges intact, except that there was an indentation on one of the primers, indicating that it had been fired.  He asked Ophelia Smith if she recognized the second firearm.  Even in her drugged state, she was coherent enough to tell the Chief that she had never seen the second revolver before.  The drugs also made it easier for Ophie to disguise her nervousness and her blatant lie.

Chief Nathan James was in a quandary:  he had a body, two possible murder weapons and a confirmed cause of death... but no viable suspects in the first instance.  Because of his decades of experience in both law enforcement and as a Provost Marshall in the Union Army, he had seen his share of things that just didn’t add up.  This was clearly one of those situations.

Nathan James made a decision. He had to arrest both Franklin Emery and Ophelia Smith on suspicion of murder.  There was no other option.  Doc Parker’s notation on the death certificate was pretty clear: “single gunshot wound to the cranium, from a weapon fired by a person or persons unknown.”

He first placed Franklin Emery in handcuffs and informed him he was under arrest. He also advised Emery of his Fifth Amendment rights, especially the self-incrimination clause.​[∗] He also determined that Ophelia Smith likely shared some culpability in the death of her husband, so he ordered her removed to Emery’s wagon for transport back into town.  She was not restrained, as society generally was still deferential to women as “the weaker sex” in the late 1800’s – and it was unlikely in her drugged state that she would attempt to escape anyway.

Emery remained silent on the ride back to town in his own wagon, driven by Chief James.  Ophie slept fitfully in the back, moaning occasionally about her “dear Emil” and how much she and the children would miss him.  The ride back into town took an extremely long time, with the wagon arriving just before sunrise.  

Franklin Emery was removed from the wagon and placed in the town’s only jail cell.  Ophelia Smith was eventually placed in leg irons but was allowed to roam around the village square as long as she remained in sight of the jail or Chief James’s adjacent house.​[*]Chief James also placed the two identical revolvers in the jailhouse safe, as they were key pieces of evidence in the murder case.  While Franklin and Ophie were in their respective detentions, rumors were running wild throughout the town as to the happenings on the fateful night of Emil Smith’s death.

Also in accordance with the Fifth Amendment to the Constitution, Chief James and the county prosecutor convened a grand jury investigation to determine if there was enough evidence to bring Ophelia Smith and Franklin Emery to trial for the alleged murder. It took barely a week for the citizens’ council of the grand jury to render a decision that sufficient evidence existed to proceed with the prosecution. However, the basis for the grand jury’s decision was not made public. Once that decision was made, legal counsel was appointed for both Franklin Emery and Ophelia Smith and the Circuit Court judge was summoned from the county seat.  

Jury selection was problematic: the case had received significant attention in the newspapers and the town gossip was running rampant.  Several potential jurors were excused because they held views that would be prejudicial to a fair decision.  Others were excused because of family situations that needed their attention.  After about a week of legal wrangling, twelve men were assembled who the judge believed could be impartial and render a verdict based on the evidence presented by the prosecution and the defense. It was nearly a month after the arrests that the trial began.  That month also gave Ophelia’s brother, James, enough time to spirit young Edward away from the town, thus isolating Edward from the trial and gossip.

The prosecution quickly presented its meager evidence.  This consisted of the two revolvers, Doc Parker’s cause-of-death determination, the timing of the late-night phone calls, Alva Gillespie’s testimony on her recall of the frantic call from Ophelia to her neighbor, and the need to sedate Ophelia Smith.  The prosecutor also summoned other character witnesses who testified that Ophie and Emil had had some difficulties of late but offered no concrete evidence of Ophie’s dalliances with Franklin Emery – or any other man, for that matter. Doc Parker also testified on his findings at the crime scene but remained silent on certain medical treatments he had provided to Ophelia Smith over the years that were for certain female conditions not related to childbirth (but likely related to her promiscuity).

In contrast, the defense managed to assemble a credible alibi for Franklin Emery and elicited testimony from two alibi witnesses. The first, a “lady” from the gambling house, asserted that Franklin spent most of the night with her.  The “lady,” known to her male visitors as Rosie, also admitted that she had had a lot to drink while she was with Emery at the gambling house and did not remember the precise time that he left.  The second alibi witness was Doc Parker himself.  The good doctor testified that he had passed Franklin Emery’s wagon at the last crossroad before the Smith farmhouse – but Emery was coming from the north branch of the intersection, while the Smith farm was along the road heading to the east.

Unknown to anyone in the room except for Ophelia, Franklin Emery had added a significant amount of chloral hydrate​[∗] to Rosie’s drink.  Before Rosie lost consciousness from the chemical, Franklin surreptitiously adjusted the mantel clock in her room to a much later time so that when he left in a hurry, Rosie would be convinced that dawn was approaching – rather than midnight.  Franklin also stopped the clock’s pendulum once he was sure that Rosie was unconscious, so that she would assume the mainspring had run down and that she might have forgotten to wind it the previous day.  The defense attorney was unrelenting in his questioning of Rosie; her testimony eventually reflected her belief that Franklin had departed her room around 4 a.m., which was several hours after Emil Smith was shot and killed.

“Rosie,” the defense attorney asked, “approximately what time was it when Franklin Emery left the gambling house?” 

“Sir,” Rosie began, “it was approximately four in the morning, according to the clock in my room.”  “He must have fallen asleep in the chair, as he got up with quite a start and bolted out of the room, once he realized how late... uhh... how early it was.”

Once all the evidence on both sides had been presented, nearly a week after the trial started, the defense attorney presented his closing argument. He was a relatively young attorney, fresh out of the region’s best law school, and needed to make a name for himself at least in the county where he was practicing. The prosecution, with its weak case, actually made his job easier.

“Gentlemen of the jury, you have heard testimony for the past week regarding the case before us and the alleged murder of Mr. Emil Smith, late of this county, in his own home by a person or persons unknown. Doc Parker has testified to this and Emil Smith’s death certificate, signed by Doc Parker as both attending physician and county coroner, attests to that very fact, including an indication that the fatal wound was a single gunshot to the head. We also have two potential murder weapons, entered into evidence by Police Chief Nathan James.  He has unequivocally stated that both weapons had been fired quite recently and that they were both found in proximity to the scene of Mr. Smith’s demise. Meanwhile, the prosecution believes that Mr. Smith’s widow, Ophelia, and his life-long best friend, Mr. Franklin Emery, are complicit in the death and should be convicted of murder. But.., we have also introduced reasonable doubt into the case:  two murder weapons. Mr. Emery’s alibi that he spent a good share of the evening in question with Miss Rosie, and that Doc Parker passed Mr. Emery at the crossroads coming from a direction that was not consistent with a recent departure from the Smith homestead. You cannot render a guilty verdict for either defendant if there is reasonable doubt that they committed the murder. I urge you to consider the presented evidence – and only the presented evidence—as you begin your deliberations. If you do that, you are left with no choice but to render a verdict of ‘not guilty.’” 

Once the defense attorney had completed his closing arguments, Judge Richard Meredith gave his instructions to the jury. “Because this is a capital case involving an accusation of murder, you must render a unanimous verdict, either guilty or not guilty.”  The judge continued, “you will remain sequestered until you are able to deliver that unanimous verdict to this court. Please consider only the evidence presented in this trial as you deliberate on your verdict.” Judge Meredith continued, “I am also appointing Mr. George Proctor as jury foreman; his standing in the community as a successful and ethical businessman tells me that he will be sure that the jury will remain focused on the evidence and not let emotions get in the way.”

This was the town’s first murder case – ever.  Speculation, gossip and emotions were running rampant through the town.  The trial and the day-to-day testimony were on everyone’s mind and nearly every conversation in town, from casual coffees to restaurant meals, was focused on the trial.  Even the local newspaper was printing speculative stories without basis in fact. There was no internet “fact checking” in the 1890’s, and newspaper editors often took license with the content of their stories: sensationalism sold papers. For his part, the town preacher, Reverend Morris, even managed to tie his sermons to the case on two successive Sundays:  the first Sunday on the Sixth Commandment and the second Sunday on both Seventh and Tenth Commandments.  Even so, the good Reverend Morris did not mention the defendants by name in his sermons.

Under guard from Chief James’s deputies, the jury was taken away to the top floor of the town’s only hotel.  Armed guards sat at the top of the stairs to the third floor to prevent anyone from entering – or leaving.  Food was delivered three times a day, and since the hotel’s three floors all had running water and the 1890’s version of toilets, there were no sanitary issues for the men of the jury.  However, they were billeted two to a room, and the seventh room on the floor was quickly converted into a meeting room for their deliberations.

Since closing arguments took place in the late afternoon, the jury was served supper immediately upon their arrival at the hotel.  The innkeeper’s wife, aided by Rose, a young servant woman of mixed-race parentage, had prepared a hearty beef stew, biscuits, freshly-churned butter, and apple pie.  They were also offfered their choice of one shot of whiskey or one glass of beer each, but several of the men abstained from the alcohol for religious reasons. 

The provisions were consumed quickly and completely, with no discussion of the trial taking place until morning as the jurors had agreed when they arrived at the hotel for sequestration and deliberation. Even with this agreement, the twelve men slept fitfully through the night.  

At precisely 8 o’clock in the morning, breakfast was delivered.  The jurors ate a full farmhouse breakfast consisting of eggs, sausage, ham, “homefries,” grits, freshly-picked apples, and copious amounts of coffee. The innkeeper’s wife and the kitchen staff made sure that all of the men had plenty to eat, knowing full well the demands that jury service would place on each of them.  She also promised to return promptly at 12:30 p.m. with their dinner.​[∗] 

After breakfast was cleared, George Proctor convened the first meeting.  As was customary for any business proceedings, he began the session with prayer: “O Lord, guide our minds and our actions as we deliberate in this capital case. May our decisions be true and based on the evidence presented to the court. Amen.”  The other eleven men resoundingly echoed the “Amen.”

Proctor opened the discussion quite simply, “Gentlemen, we need to first determine where we stand in our evaluation of innocence or guilt in this case.”  He continued, “The first thing we have to remember is that our country is founded on the principle of innocence until proven guilty. With that in mind, I ask that we take our first vote – without discussion – to evaluate the work we have ahead of us. We will do this by secret ballot:  vote for Frederick Emery and one vote for Ophelia Smith.”  

George Proctor was also a man who detested wasting time.  He also gave the jurors a deadline to submit their votes. “Gentlemen, it is now 9 o’clock in the morning.  Please submit your first votes no later than 10 o’clock.  On your papers, write the last name of the accused, either Emery or Smith, and whether you would find them guilty or not guilty.  I will not vote until we are certain to deliver a unanimous verdict.”
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