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What are Human Rights?
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Human rights have been described as those activities, conditions, and freedoms that all human beings are entitled to enjoy, by virtue of their humanity and regardless of their status.  Human rights are ideally thought of as being inherent, inalienable (i.e., they cannot simply be waived when they are violated by another agent, such as a state or a business), interdependent (i.e., realization of one right contributes to the realization of others), and indivisible, which means that they cannot be granted or taken away or selectively ignored.​[1]  One person’s enjoyment of human rights depends on universal respect for such rights and the actions of other members of society to the extent that such actions have an impact on that person’s enjoyment of his or her rights.​[2]  A variety of sources have been referred to in identifying and describing human rights, including the teachings of all of the world’s major religions, moral philosophy, natural law, and legal positivism. However, human rights transcend laws or cultural traditions.​[3]  Human rights are formed at the intersection of legal, moral, and social rights. Human rights should be protected under the law, and states and other parties should be legally obligated to respect human rights; human rights exist because they are moral and proper; and human rights ensure that people can live happily and safely together as members of society.​[4]

While the basic principles of human rights described above are well settled, they obviously fall short of providing specific guidance regarding the scope of human rights.  Three different stances on this important question have been identified.​[5]  The first one, referred to as the relativist view, argues that human rights are culturally based, but has been widely criticized by business ethicists who believe that human rights are universal moral concepts that transcend religious, societal, and cultural norms and remain fixed across historical periods.  The second one, the restrictive view, limits human rights to basic moral rights (e.g., natural rights such as life, liberty, and property) and objects to lengthy lists of economic and social human rights on the grounds that recognizing such rights makes it impossible to set fixed limits and garner universal support among states for enforcement.​[6]  The third stance, the expansive view, is based on the belief that the basis for human rights is “human dignity” and includes desirable ends or ideals (e.g., a healthy life) that society might strive to achieve but for which it will not be condemned or punished if efforts fall short.  The expansive view can be seen in the broad principles of the United Nations Universal Declaration of Human Rights and the human rights treaties that have been forged based on those principles since the UN was formed.

A variety of approaches have been used to describe human rights.  One way is to focus on some of the ways in which human rights impact the ability of people to participate fully in society: human rights include freedom to engage in certain activities such as being able to travel, engage in free expression, and practice a religion; human rights include freedom from certain conditions such as torture and slavery; human rights include access to services such as education, healthcare, a fair legal system, and the ability to work; and human rights include protections for vulnerable and disadvantaged groups such as the disabled, children, women, and refugees.  Another way to view the landscape is through the various categories of human rights that appear from an examination of treaties and other intergovernmental instruments:​[7]


	
Fundamental rights: These are rights that no state, regardless of the situation, can ignore or violate and include freedom from slavery and torture, the right to life, non-discrimination, and the idea that everyone is born equal. 

	
Rights in the legal system: Individuals must enjoy an equal legal identity and have access to courts that practice justice fairly (with a presumption of innocence), competently and impartially and treat individuals well and equally and must be free from arbitrary arrest and detention.  

	
Rights in society: These include civil rights that allow individuals to participate in society and live with dignity on a daily basis free from interference by the state and include freedoms that ensure privacy, freedom of movement within a country, the right to marry and have children, to practice religion, freedom of expression, the right to a nationality, the right to seek asylum, and the right to property.

	
Political rights: These include rights to allow people to participate in politics and in a fair political system (e.g., the rights to vote, to be a politician or government official, to form or associate with a political group, and to assemble publicly or privately to protest governmental actions or to raise awareness of an issue).

	
Economic rights: These rights are intended to ensure that individuals have enough money and other economic resources to live with dignity in their community and include the right to work for fair wages and in a safe and healthy work environment and the right to rest and leisure (i.e., maximum work hours and required days off).

	
Social rights:  These are rights that persons should expect from living in a society, including the rights to healthcare, education, food, water, and housing, some of which are fulfilled directly by the state and others of which are provided by people themselves with the assistance and protection of the state.

	
Cultural rights: These rights allow people to freely participate in their culture without interference from the state and include rights to language, religion, and cultural activities.



The standard view has always been that states are legally responsible for addressing the human rights of individuals within their boundaries for at least two reasons: it is the states who ratify the UN documents that articulate human rights, and states have the sole legitimate force over certain sovereign areas within which they claim authority over the individuals living and working there.​[8]  As part of their role as the primary responsible party for human rights, states are expected to set and enforce the rules on how non-state actors, such as businesses, operating within their borders impact the human rights of the state’s citizens, thus implying that the responsibilities of businesses with respect to human rights are those determined by the states.  A competing view is that non-state actors also have responsibilities for human rights.  For example, it has been argued that businesses have responsibilities for human rights that are independent of the state, based on social expectations (i.e., a company’s “social license to operate”) or moral grounds.​[9]  This view is important in its own right, but has become particularly relevant given the growth in size and influence of transnational corporations (“TNCs”) and the difficulties that states have had in controlling TNCs and the impact of their activities on the environment and local communities and holding them legally accountable for violations of their human rights duties.​[10]  

What is Human Rights Law?

Viljoen argued that “human rights law” is a manifestation of the moral claims associated with human rights as constitutional guarantees to hold governments accountable under national legal processes and transcend the vagaries of political, executive, and bureaucratic actions to ensure that basic human rights are available for everyone, including numerical minorities, the vulnerable, and the powerless.  Viljoen noted that history has shown that governments do not generally grant human rights willingly and that human rights activists often must struggle to close the gap between human rights and human rights law.  In fact, the chronological evolution of human rights law has been traced through three generations. First generation rights are “freedoms,” civil and political, which arose out of struggles in the eighteenth and nineteenth centuries to overcome authoritarian oppression and establish rights of free speech, association and religion and the right to vote (e.g., the Bill of Rights in the US and the Declaration of the Rights of Man and of the Citizen in France). Second generation rights emerged as the world became more industrialized and focused on “equality” and socio-economic rights including protection of workers from the harsh conditions in factories and states’ obligation to provide education and healthcare. Third generation rights are responses that began in the 1960s and 1970s to concerns associated with globalization and extreme poverty in some parts of the world and emphasize “collective” rights such as the rights to a healthy environment, self-determination, and development.​[11]

Human rights law has also been described as a system of rights and duties overseen and enforced by legal bodies to ensure that human rights are respected, protected, and enforced.  Central to this system is the notion of the “rule of law,” which means that persons live in a society that creates and supports a fair, working legal system under which everyone will be judged and protected by the same law, everyone will be equal before the law, everyone will have the same protection before the law, legal rules will be public knowledge without “secret” understandings known only to a select few, and individuals will have the right to find assistance to understand the law.​[12]  This means that states must incorporate recognition and protection of human rights into their domestic legal systems, and globally there is a strong correlation between a country’s adoption and respect for the rule of law and the level of human rights problems in that country.​[13] 

Another important feature of human rights law, which admittedly remains unsettled, is the specification of the party or parties that have a legal duty to ensure that a particular human right held by another party (the “rights holder”) is respected.  While states are the most important “duty bearers,” tasked with the duties and responsibilities set out in human rights treaties and other instruments as described below, it is clear that other societal relationships in which rights holders are involved arguably create duties for individuals, businesses, and other entities like universities and hospitals.  Duties have often been described as either “positive” (i.e., the duty bearer is required to provide a good, service, or other benefits to the rights holder) or “negative” (i.e., the duty bearer is required to refrain from taking specific actions that might interfere with the rights of the rights holder).​[14]  

There is an extensive and intensive debate regarding the scope of the human rights duties and obligations of states and non-state actors like businesses including the extent to which the state is expected to intervene and provide protections to rights holders and guarantees that their rights will be respected by non-state actors.  Statements on the obligations and duties that international human rights law places on states have traditionally focused on respecting, protecting, and fulfilling human rights.  As such, international human rights law is based on the expectation that states will refrain from interfering with or curtailing the enjoyment of human rights, will protect individuals and groups from human rights abuses and will take positive action to facilitate the enjoyment of basic human rights.  In recent years, however, more attention has turned to states’ actions with respect to the promotion of human rights (e.g., proactively planning human rights education and introducing new human rights-related legislation) and preventing human rights violations from occurring as opposed to responding after the damage has been done (e.g., human rights education, publicizing existing human rights laws, and strengthening policing activities).  In addition, the scope of states’ duties to protect human rights is being scrutinized as efforts move forward to formalize the human rights duties and obligations of businesses and other non-state actors (i.e., what role will states be expected to play in enforcing the duties of non-state actors?).​[15] 

International law in general, as well as international human rights law specifically, is a combination of various elements often categorized as “soft” and “hard” international law.  “Soft law” has been described as codification of norms in various declarations and statement of principles that States agree to act in accordance with.​[16]  Soft law is “aspirational rather than strictly binding” and is to be contrasted with “hard” international law including customary law (i.e., norms and practices so widely accepted that they are considered binding for all States, regardless of any international organization membership) and positive international law (i.e., standards to which States explicitly bind themselves through signature and ratification of relevant treaties or conventions).​[17]  Since soft law is not intended, at least initially, to be binding on States, drafters often feel they have more freedom to create most expansive and detailed proposals; however, while soft law in and of itself is not binding it can nonetheless be quite influential, as has been the case with the UN’s Universal Declaration of Human Rights, and may ultimately evolve into customary law and serve as a basis for creating new treaties or conventions.​[18]

Development of Legally Binding Human Rights Standards

Legally binding standards relating to recognition and protection of the rights of individuals, to the extent they existed, were largely based on constitutional provisions adopted at the national level.  The first steps toward what has become the modern international human rights framework were taken in the 1800s and early 1900s with the adoption of treaties on the slave trade and slavery, the recognition of humanitarian obligations during period of armed conflict (e.g., the Geneva Convention), the inclusion of provisions relating to the rights of minorities in the peace treaties signed at the end of World War I and the specification of fundamental workers’ rights in conjunction with the 1920 International Labor Organization Constitution, which came into effect following the creation of the influential International Labor Organization (“ILO”) in 1919.​[19]  The post-World War I League of Nations did take some preliminary steps toward establishing a human rights system, including the creation of specialized bodies to hear the complaints of minorities and persons living in mandate territories, but no real progress was made by the time that the world plunged back into a traumatic war that was notable for its racially-motivated atrocities.​[20]  

However, with the end of World War II and a tumultuous period of global unrest, states were finally ready to seek an international consensus on which individual rights and liberties that all states should respect, to establish mechanisms to promote their adherence to their human rights obligations, and to provide individuals with credible means for asserting claims of human rights violations to protect their expectations of enjoying those rights.​[21]  The creation of what has become known as the international human rights system began with the activities of the United Nations (“UN”) when it was first established.​[22]  It has since grown to include a comprehensive library of treaties and domestic laws defining human rights, a global community of international, regional, and national bodies to monitor and interpret human rights and an expanding array of tools to enforce human rights and respond to violations of those rights by states and other actors.  One of the principal objectives of the UN was to formally develop a basis for an international human rights framework, beginning with borrowing and adapting guidance and standards that had previously been included in national constitutions, customary law, and international treaties.​[23]  It was argued that in order for the UN to fulfill its mandate, as set out in its Charter, to ensure world peace through the establishment of conditions where states could maintain friendly relations, it was necessary for the members to promote universal respect for, and observance of, human rights and fundamental freedoms.

While human rights are not created and bestowed by states, the reality is that human rights flourish best when governments proactively put in place the laws, regulations, and grievance and remediation procedures that are necessary to define and protect such rights and regulate private and public behaviors and practices that impact the enjoyment of those rights by individual members of society.  In fact, states have traditionally been seen as the primary guarantors, as well as the most likely violators, of human rights.  States can, and often do, act on their own to guarantee certain fundamental human rights within their own territorial boundaries. However, many states have a notoriously poor record with respect to human rights laws and practices.  The lack of uniformity among the global community of nations with respect to recognition of and respect for human rights has led to the emergence of an international human rights framework that includes international treaties and other diplomatic instruments that are intended to establish rules that form a covenant between ratifying states and the international community with respect to the steps that the states will take in order to fulfill their duties to respect, protect, and fulfill the enjoyment of human rights within their borders.​[24]

International treaties have been described as efforts to establish rules and standards for how states should treat people and how people should treat one another.​[25]  An international treaty itself is an agreement governed by international law between states which creates legal obligations on those states.​[26]  International treaties cannot be forced on states and it is up to each state to willingly consent to and assume the duties and obligations that have been laid out in the treaty language, subject to any reservations or interpretative declarations that the state may have made upon ratification or accession that are not incompatible with the object and purpose of the treaty.  Treaties are most commonly referred to as conventions. However, the web of treaties relating to international human rights also includes charters, which are used to establish international bodies such as the UN, and protocols, which are addendums to another treaty.  Declarations, including the famous Universal Declaration of Human Rights described below, are not treaties and thus do not have the same legally binding effect of a treaty, but they are often written in the same format as a treaty and can gain a significant of influence in their own right.  Other principles or influential guidance for international human rights law can be found among covenants, resolutions, and conference outcome documents.  Finally, the sources of international law also include “customary” international law, which is an unwritten form of law created after years of state practice; general principles of law based on commonly used practices in national systems (e.g., the right to a fair trial); and judicial decisions and teachings of international law including decisions by international courts (e.g., the International Court of Justice), tribunals, international arbitrators, and national courts hearing cases that involve human rights.​[27]

The formal rules relating to human rights set out in treaties and corresponding domestic laws are often referred to as “human rights standards,” which have been explained to be the outline of a specific standard of expected treatment for human beings, which in some cases may be vague (e.g., the right to be free of slavery does not define the term “slavery”) and in other instances may be quite specific (e.g., all children have a right to free and compulsory primary education).  Regardless of how the human rights standard is defined and explained, it is generally thought to be the minimum required level that states are obligated and expected to maintain.  That said, the practical meaning and application of what would appear to be a non-controversial standard, such as the rights of persons to enjoy a minimum “standard of living” and “quality of life,” can lead to a contentious public policy debate as states struggle to find and allocate the resources necessary to support the specific elements the standard under consideration (e.g., how does the state obtain or create the food, water and housing necessary to achieve a universal minimum standard of living for everyone in its jurisdiction?).​[28]

As noted above, a state cannot be compelled to ratify and join a treaty, even in those instances where there is overwhelming sentiment in the international community that the duties and obligations included in the treaty should be universally applied and that arguments by individual states that the treaty infringes on their sovereign rights should be ignored.​[29]  Moreover, there is really no legitimate and adequate international policing mechanism to ensure states’ compliance with treaty obligations, although the UN Security Council and international courts have tried on various occasions.  In spite of this, states often ratify treaties that burden them with additional legal obligations, doing so for a variety of reasons including the demands and expectations of their citizens who prefer to have their rights protected against possible adverse actions of the state; agreement by the state with the treaty’s objectives and purposes (e.g., the state may already have domestic laws in place that recognize and protect the rights of persons who are to be covered by the treaty); and concerns about their global image and international pressure.  When states do ratify an international rights treaty, they commit to performing their obligations under the treaty in good faith and refraining from interpreting the treaty in a way that justifies taking any actions that are inconsistent with the “object and purpose” of the treaty (e.g., deporting all children to ensure that the rights of children are protected within its borders).​[30]

Universal Declaration of Human Rights 

The term “human rights” was mentioned seven times in the UN's founding Charter, making the promotion and protection of human rights a key purpose and guiding principle of the organization from the very beginning.  For example, the Preamble to the Charter included an affirmation of “fundamental human rights,” the dignity and worth of the human person and the equal rights of men and women and nations large and small, and expressed the determination to promote social progress and better standards of life in larger freedom.  Article 1(3) of the Charter described one on the purposes of the UN as being “to achieve international co-operation in solving international problems of an economic, social, cultural, or humanitarian character, and in promoting and encouraging respect for human rights and for fundamental freedoms for all without distinction as to race, sex, language, or religion.”  Articles 56 and 55(c) of the Charter, read together, establish a legal obligation for the UN Member States “to take joint and separate action in co-operation with the Organization for the achievement of . . . universal respect for, and observance of, human rights and fundamental freedoms for all without distinction as to race, sex, language or religion.”

However, while “human rights and fundamental freedoms” were mentioned and recognized in the UN Charter, the Charter itself did not include any definition of the term and the task of fleshing out the concept was assigned to what was then referred to as the UN Commission of Human Rights (“UNCHR”).  The UNCHR had 15 member countries, each of which appointed drafters of a document that was to become known as the Universal Declaration of Human Rights (“UDHR”).  The drafting, which was led by Eleanor Roosevelt, the former First Lady of the US, took about two years and required the review of materials and ideas from a variety of sources including national constitutions, laws, declarations, religious and philosophical commentary, and other expert input from around the world.  Once the drafting was completed, the members of the Commission discussed and modified the proposed Declaration and presented it to the General Assembly, which adopted it on December 10, 1948, a date that has since been celebrated annually as “Human Rights Day.”​[31]

The UN General Assembly proclaimed that the UDHR should serve as a common standard of achievement for all peoples and all nations, to the end that every individual and every organ of society (arguably including businesses) should strive by teaching and education to promote respect for the rights and freedoms identified and described in the UDHR.  The 30 rights in the UDHR follow a progression that begins with fundamental rights, then continues with civil and political rights, and ends with economic, social, and cultural rights.  Article 1 of the UDHR provides that “all human beings are born free and equal in dignity and rights,” and Article 2 of the UDHR sets out a non-exhaustive list of prohibited grounds for discrimination including, among others, religion, race or color, and political or other opinion.  Article 3 of the UDHR declares that all persons have a right to life, liberty, and security of person.  Articles 4 to 21 set out other civil and political rights:


	Article 4: Freedom from slavery or servitude (slavery and the slave trade are prohibited in all forms).

	Article 5: Freedom from torture and degrading treatment or punishment.

	Article 6: Right to recognition as a person before the law.

	Article 7: Right to equality before the law and equal protection against any discrimination.

	Article 8: Right to remedy by competent tribunal for acts violating the fundamental freedoms granted by constitution or law.

	Article 9: Freedom from arbitrary arrest, detention, and exile.

	Article 10: Right to a fair public hearing by an independent and impartial tribunal.

	Article 11: Right to be considered innocent until proven guilty.

	Article 12: Freedom from interference with privacy or attacks on reputation.

	Article 13: Right to free movement with the borders of each state and the right to leave and return to one’s own country.

	Article 14: Right to seek and to enjoy in other countries asylum from persecution.

	Article 15: Right to a nationality and the freedom to change it.

	Article 16: Right to marriage (only with the free and full consent of the intended spouses) and family.

	Article 17: Right to own property.

	Article 18: Freedom of thought, conscience, and religion.

	Article 19: Freedom of opinion and expression and the right to seek, receive, and impart information and ideas.

	Article 20: Right of peaceful assembly and association.

	Article 21: Right to participate in government and in free elections.



Articles 22 to 27 detail a number of economic, social and cultural rights to which people are entitled as members of society. However, Article 22 also recognizes that the achievement of these aims is dependent upon the resources of individual states:


	Article 22: Right to social security.

	Article 23: Right to work, favorable work conditions, and just remuneration, and to join trade unions.​[32]


	Article 24: Right to rest and leisure (including reasonable limitation of working hours and periodic holidays with pay).

	Article 25: Right to adequate living standards, including healthcare, food, and housing.​[33]


	Article 26: Right to education.​[34]


	Article 27: Right to participate in the cultural life of a community, enjoy the arts, and share in scientific advancement and its benefits.​[35]




The last three articles of the UDHR address the right to a world where human rights are protected (Article 28); community duties essential to free and full development (Article 29); and the duty not to use rights to interfere with others (Article 30).​[36]

While it was originally intended that the UDHR would be the single source of universally recognized human rights, a different path was eventually followed that led to the drafting and adoption of multiple covenants.  Nonetheless, there is no debate that the UDHR has become the foundation of the international human rights framework, signaling a shift toward an understanding that all states share an obligation to take action against individual governments that abuse and violate the human rights of their citizens. However, since it is not a treaty, it technically is not a legally binding obligation on the states that comprise the membership of the UN.  In spite of this, it has been argued that the UDHR is legally binding on states since by their agreement to adhere to the UN Charter they have committed to protect the human rights that have been defined in the Declaration.  Moreover, members of the UN are continuously admonished to respect the UDHR and are regularly assessed on their commitment to the UDHR.  The principles of the UDHR have also become legally binding to the extent that they have been incorporated into national laws and certain of the rights in the UDHR (e.g., freedom from slavery and torture) have come to be considered as customary and thus legally protected regardless of the status of the UDHR itself.​[37]  

Regardless of its formal legal status, the UDHR served as the first “universal” statement of an expansive set of fundamental rights and laid the foundation for the international human rights framework that has evolved since December 1948.​[38]  The UDHR has been cited as the inspiration for more than 80 international human rights treaties and declarations,​[39] a great number of regional human rights conventions and domestic human rights laws and constitutions, all of which have evolved into a comprehensive legally binding system for the promotion and protection of human rights that includes an array of specialized instruments that focus on specific issues and social groups such as racial discrimination, torture, enforced disappearances, disabilities, and the rights of women, children, migrants, minorities, and indigenous peoples.​[40]  Today, the Office of the UN High Commissioner for Human Rights has lead responsibility in the UN system for the promotion and protection of human rights, supports the human rights components of peacekeeping missions in several countries, and has many country and regional offices and centers.​[41] The Human Rights Council, established in 2006, replaced the UNCHR as the key independent UN intergovernmental body responsible for human rights.

International Bill of Human Rights

The UDHR has been linked to two important UN human rights treaties, the International Covenant on Civil and Political Rights (adopted on December 16, 1966 and entered into force on March 23, 1976) (“ICCPR”)​[42] and the International Covenant on Economic, Social and Cultural Rights (adopted on December 16, 1966 and entered into force on January 3, 1976) (“ICESCR”),​[43] to form the so-called “International Bill of Human Rights.”  The ICCPR includes and expands upon almost all of the civil and political rights that had been included in the UDHR (other than rights relating to asylum, which are addressed in the Convention Relating to the Status of Refugees) and its Preamble explains that “the ideal of free human beings enjoying civil and political freedom and freedom from fear and want can only be achieved if conditions are created whereby everyone may enjoy his civil and political rights, as well as his economic, social and cultural rights.”  The ICCPR is generally considered to be the most widely accepted of the international human rights treaties, it is less controversial than many of the other treaties, and its principles have gained broad acceptance as demonstrated by the inclusion of the rights laid out in the ICCPR into the domestic legal systems of numerous countries. 

Article 1 of the ICCPR begins by affirming that all peoples have the right of self-determination, which means the right to freely determine their political status, freely pursue their economic, social and cultural development, and freely dispose of their natural wealth and resources without prejudice to any obligations arising out of international economic cooperation, based upon the principle of mutual benefit and international law.  Article 2(1) of the ICCPR calls on states to respect and ensure that all individuals within their territories can enjoy the rights contained in the ICCPR without discriminatory distinctions on the basis of race, color, sex, language, religion, political or other opinion, national or social origin, property, birth, or other status.  Article 2(3) of the ICCPR requires that states ensure that any person whose rights or freedoms established by the ICCPR are violated shall have an effective remedy, notwithstanding that the violation has been committed by persons acting in an official capacity. 

Each of Articles 6 to 11 of the ICCPR focus on the protection of a person’s life, liberty, and physical security:


  Article 6: Every human being has the inherent right to life, which shall be protected by law, and no one shall be arbitrarily deprived of his life.​[44]

  Article 7: No one shall be subjected to torture or to cruel, inhuman, or degrading treatment or punishment. In particular, no one shall be subjected without his free consent to medical or scientific experimentation.


  Article 8: No one shall be held in slavery; slavery and the slave-trade in all their forms shall be prohibited.  No one shall be held in servitude.  No one shall be required to perform forced or compulsory labor.​[45]


  Article 9: Everyone has the right to liberty and security of person and no one shall be subjected to arbitrary arrest or detention or deprived of his liberty except on such grounds and in accordance with such procedure as are established by law.​[46]


  Article 10: All persons deprived of their liberty shall be treated with humanity and with respect for the inherent dignity of the human person.

  Article 11: No one shall be imprisoned merely on the ground of inability to fulfil a contractual obligation.



Articles 12 and 13 of the ICCPR deal with the movement of people into, out of, and within a state.  Specifically, everyone lawfully within the territory of a state shall, within that territory, have the right to liberty of movement and freedom to choose his residence, and everyone shall be free to leave any country, including his own, and not be arbitrarily deprived of the right to enter his own country.  Articles 14 to 16 cover a variety of topics relating to the fair treatment of people by the judicial system including the right of everyone to recognition everywhere as a person before the law.  For example, all persons shall be equal before the courts and tribunals and shall be entitled to a fair and public hearing by a competent, independent, and impartial tribunal established by law.  In addition, everyone charged with a criminal offence shall have the right to be presumed innocent until proved guilty according to law.

Articles 17 to 22 cover a series of fundamental individual rights and freedoms: 


  Article 17: No one shall be subjected to arbitrary or unlawful interference with his privacy, family, home, or correspondence, nor subjected to unlawful attacks on his honor and reputation.

  Article 18: Everyone has the right to freedom of thought, conscience, and religion.


  Article 19: Everyone has the right to hold opinions without interference and the rights to freedom of expression (subject to limitations in the context of expressions of national, racial or religious hatred) and to seek, receive, and impart information and ideas.


  Article 20: Any propaganda for war shall be prohibited by law.


  Article 21: The right of peaceful assembly shall be recognized.

  Article 22: Everyone shall have the right to freedom of association with others, including the right to form and join trade unions for the protection of his interests.



Other rights addressed in the ICCPR include family issues; the rights of children; the right to vote and other forms of political participation; the right to equality under the law, equal protection by the law, and non-discrimination; and rights relating to protection of minorities (i.e., ethnic, linguistic, and religious groups should be able to enjoy their own culture, use their own language, and practice their own religion).

The ICESCR is also based on principles originally outlined in the UDHR, providing additional details in many instances, and affirms the right of all peoples to self-determination and their freedom to pursue and enjoy their economic, social, and cultural rights without discrimination of any kind.  States are responsible for taking the steps necessary to the maximum of their available resources to achieve progressive, and ultimately full, realization of the rights enumerated in the ICESCR, including particularly the adoption of legislative measures.​[47]  The ICESCR covers​[48]:


	
Workers’ rights, including freedom from forced labor, the rights to decide freely to accept or choose work, to fair wages and equal pay for equal work, to leisure and reasonable limitation of working hours, to safe and healthy working conditions, to join and form trade unions, and to strike.

	
The right to social security and social protection, including the right not to be denied social security coverage arbitrarily or unreasonably, and the right to equal enjoyment of adequate protection in the event of unemployment, sickness, old age, or other lack of livelihood in circumstances beyond one’s control.

	
Protection of and assistance to the family, including the rights to marriage by free consent, to maternity and paternity protection, and to protection of children from economic and social exploitation.

	
The right to an adequate standard of living, including the rights to food and to be free from hunger, to adequate housing, to water, and to clothing.


	
The right to health, including the right to access to health facilities, goods, and services, to healthy occupational and environmental conditions, and protection against epidemic diseases, and rights relevant to sexual and reproductive health.

	
The right to education, including the right to free and compulsory primary education and to available and accessible secondary and higher education, progressively made free of charge; and the liberty of parents to choose schools for their children.

	
Cultural rights, including the right to participate in cultural life and to share in and benefit from scientific advancement, and protection of authors’ moral and material interests from scientific, literary, or artistic production.



It is important to note that each of the rights listed above contain dual freedoms: freedom from the state and freedom through the state.  This means, for example, that individuals not only have the right to be free from forced evictions carried out by state agents, but they also have the right to expect assistance from the state in certain situations in order for them to be able to access adequate housing.​[49]

Additional Core UN International Human Rights Treaties

To date, nine core international human rights treaties have been adopted, all of the UN Member States have ratified at least one of them, and 80% of the Member States have ratified four or more.​[50]  Two of them, the ICCPR and the ICESCR, have been described above. The other core international treaties are:


	International Convention on the Elimination of All Forms of Racial Discrimination (adopted 1965 and in force 1969)​[51]


	Convention on the Elimination of All Forms of Discrimination against Women (adopted 1979 and in force 1981)​[52]


	Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (adopted 1984 and in force 1987)

	Convention on the Rights of the Child (adopted 1989 and in force 1990)​[53]


	International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families (adopted 1990 and in force 2003)

	Convention on the Rights of Persons with Disabilities (adopted 2006 and in force 2008)​[54]


	International Convention for the Protection of All Persons from Enforced Disappearance (adopted 2006 and in force December 2010)



The UN has explained that international human rights law as laid out in the various treaties referred to above is a set of obligations that states are bound to respect if and when they become parties to the treaties.  States that ratify a human rights treaty voluntarily assume obligations and duties under international law to respect, to protect, and to fulfill human rights including refraining from interfering with or curtailing the enjoyment of human rights, protecting individuals and groups against human rights abuses, and taking positive actions to facilitate the enjoyment of basic human rights.  In addition, states that ratify human rights treaties are expected to put into place domestic measures and legislation that are compatible with their treaty obligations and duties.  This means that domestic legal systems are intended to provide the principal protections for internationally-recognized human rights. However, if those systems are not effective in addressing human rights abuses, recourse may be taken to mechanisms and procedures for individual and group complaints that are available at the regional and international levels (e.g., international courts rendering judicial and quasi-judicial decisions on international and criminal law) to ensure that states fulfill their obligations and duties under the treaties at the local level.​[55]  

International Labor Standards

Understanding of international human rights law also requires consideration of the international labor standards that have been drawn up by the constituents of the ILO (i.e., governments, employers, and workers) in order to set out basic principles and rights at work.​[56]  Standards come in the form of Conventions (or Protocols), which are legally binding international treaties that may be ratified by member states, or Recommendations, which serve as non-binding guidelines.  The ILO Governing Body has identified eight “fundamental” Conventions, covering subjects considered to be fundamental principles and rights at work: freedom of association and the effective recognition of the right to collective bargaining, the elimination of all forms of forced or compulsory labor, the effective abolition of child labor, and the elimination of discrimination in employment and occupation. These principles are also covered by the ILO Declaration on Fundamental Principles and Rights at Work (1998).  The eight fundamental Conventions are:


	
Freedom of Association and Protection of the Right to Organise Convention, 1948 (No. 87)​[57]


	Right to Organise and Collective Bargaining Convention, 1949 (No. 98)

	
Forced Labour Convention, 1930 (No. 29)  (and its 2014 Protocol)

	Abolition of Forced Labour Convention, 1957 (No. 105)

	Minimum Age Convention, 1973 (No. 138) 

	Worst Forms of Child Labour Convention, 1999 (No. 182) 

	
Equal Remuneration Convention, 1951 (No. 100)​[58]


	
Discrimination (Employment and Occupation) Convention, 1958 (No. 111)​[59]




Other ILO conventions and standards with applicability to business and human rights include the Indigenous and Tribal Peoples Convention, 1989 (No. 169) and the ILO’s Tripartite Declaration of Principles Concerning Multinational Enterprises and Social Policy (originally adopted in 1977 and last revised in 2017).

Human Rights and Other Specialized International Intergovernmental Bodies

Human rights are also an important part of the activities of other specialized international intergovernmental bodies. For example, the Constitution of the World Health Organization (“WHO”) was the first international instrument to enshrine the enjoyment of the highest attainable standard of health as a fundamental right of every human being and the WHO has explained that it consider this “right to health” to be “an inclusive right extending not only to timely and appropriate health care but also to the underlying determinants of health, for example access to health information, access to water and food, housing, etc.”.​[60]  The World Bank has established the Human Rights, Inclusion and Empowerment Umbrella program to support a human rights-based approach to development by providing World Bank Group staff with knowledge and learning on human rights; however, activists such as Human Rights Watch have been critical of international financial institutions such as the World Bank, International Monetary Fund, and regional development and investment banks for alleged discrimination in the distribution of development aid and reprisals by those institutions against critics of funded “development” initiatives that undermine, rather than advance, human rights.​[61]  It is has been argued that the rules of the World Trade Organization relating to the conduct of international trade are not inherently antagonistic to human rights, but that those rules constrain the ability of members to require protection of human rights in their decisions about their trade engagement with other members since members are prohibited from distorting trade when they attempt to advance human rights at home or abroad.​[62]

Regional Human Rights Bodies and Instruments

In addition, while much of the attention regarding international human rights law focuses on the activities of the UN and the various human rights-related instruments promulgated because of UN activities, notice must be taken of other influential regional intergovernmental organizations that have been active in the establishment of mechanisms to promote and protect human rights including non-binding declarations or binding treaties. Examples include the Organization of American States, which has developed the American Declaration of the Rights and Duties of Man and created the Inter-American Commission on Human Rights and the Inter-American Court of Human Rights; the African Commission on Human and Peoples’ Rights and the African Court on Human and Peoples’ Rights, each of which monitors states’ compliance with the African Charter on Human and Peoples’ Rights; the Council of the European High Commissioner for Human Rights, European Committee of Social Rights, and European Court of Human Rights, all of which seek to enforce the European Convention for the Protection of Human Rights and Fundamental Freedoms; and the ASEAN Intergovernmental Commission on Human Rights.​[63]

While it is true that there is a wide range of intergovernmental initiatives relating to human rights, most of them base their activities and decisions on universal and regional human rights treaties and non-binding instruments that are strikingly similar, and the tribunals of these initiatives are aware of and often rely on precedents from other jurisdictions when addressing human rights questions and issues of “first impression.”  However, while convergence might be expected, the reality is that consistency among human rights tribunals around the world has yet to be achieved.  Tribunals vary widely in terms of their experience, as measured by the number of years that they have been in existence and their caseloads, and decisions are also subject to and often limited by other factors such as the relevant jurisprudence as determined by which human rights instruments have been ratified by the state, and local political and cultural conditions.  Individual and groups seeking to assert complaints regarding human rights violations must also consider the outcomes that can be expected from a particular tribunal in terms of remedies and the time and costs associated with prosecuting an action.​[64]

_______________ 
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Human Rights of Persons with Disabilities
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The World Health Organization (“WHO”) has reported that approximately 16% of the global population, over 1.3 billion people worldwide, have some form of disability, and that an additional 190 million people (3.8% of people over 15 years of age) experience serious difficulties in functioning normally daily.​[65]  According to WHO and the UN Special Rapporteur on the Rights of Persons with Disabilities, the number of people with disabilities is increasing dramatically due to increases in chronic (i.e., noncommunicable) diseases and aging of the population, and rates of disability are higher in developing countries.​[66]  The Special Rapporteur has explained that the incidence of disability increases significantly as persons get older due to the increased prevalence of chronic diseases and physical and cognitive impairments, which in interaction with various barriers may result in disabilities, and has also noted that many persons who became disabled in their younger years are now able to live longer due to technological and medical advancements and socioeconomic developments.​[67]  It has also been observed that the number of people with disabilities has grown in recent decades due to war and other forms of violence, inadequate medical care, and natural and other disasters.​[68]  It is clear that “[t]he existence of a disability cuts across issues of race, gender and even class and level of education ... [and that] ... [t]omorrow, anyone may be the victim of an unforeseen accident that leaves them permanently disabled”.​[69]

People with disabilities must overcome a number of barriers to inclusion in society including attitudinal barriers (e.g., stereotypes, prejudices, other forms of paternalistic and patronizing treatment, discrimination, fear, bullying and low expectations of people with disabilities); institutional barriers (i.e., laws, policies, strategies or practices that discriminate against people with disabilities including lack of enforcement and political support for policies); “internalized” barriers (i.e., due to stigma and stereotyping, disabled persons refrain from pro-active behavior in expressing their opinions and claiming their rights); lack of participation including lack of consultation and involvement of people with disabilities in decision making; inadequate data, statistics and evidence on what works; and inaccurate concerns over the costs and difficulties of disability inclusion (e.g., concerns that disability inclusion is too difficult and requires specialist knowledge or require special programs that would unduly burden existing resources).​[70]

According to WHO: “Disability is part of the human condition. Almost everyone will be temporarily or permanently impaired at some point in life, and those who survive to old age will experience increasing difficulties in functioning. Most extended families have a disabled member, and many non-disabled people take responsibility for supporting and caring for their relatives and friends with disabilities”.​[71] In 2011 WHO noted that “[r]esponses to disability have changed since the 1970s, prompted largely by the self-organization of people with disabilities, and by the growing tendency to see disability as a human rights issue”.​[72]  As a result, the historical solution of segregating disabled persons into residential institutions and special schools has given way to policies supporting community and educational inclusion.  At the same time, the focus on medical solutions to the impairments found among disabled persons began to shift toward addressing the environmental, as well as physical factors, which cause persons to be handicapped in their efforts to achieve equality in society.  In other words, the role of social and physical barriers in disability has been recognized and the greater weight has been given to the social model of disability which views people as “being disabled by society rather than by their bodies”.​[73]

WHO called out the importance of recognizing the “diversity of disability” and remembering that “[t]he disability experience resulting from the interaction of health conditions, personal factors and environmental factors varies greatly”, which means that stereotypical views of disabled persons as “wheelchair users ... [and] ... blind people and deaf people” need to be set aside.​[74]  In fact, according to WHO, disabled persons are impacted by health conditions that “can be visible or invisible; temporary or long term; static, episodic, or degenerating; painful or inconsequential” and many people with disabilities do not consider themselves to be “unhealthy”.​[75]  WHO also pointed out that “[p]ersons with disabilities have diverse personal factors with differences in gender, age, socioeconomic status, sexuality, ethnicity, or cultural heritage” and that each person with a disability “has his or her personal preferences and responses to disability”.​[76]  WHO cataloged some of the ways that people with disabilities are unequally disadvantaged: women must cope with the combined disadvantages of disability and gender, and may be less likely to marry than non-disabled women; there is evidence that people with mental health conditions or intellectual impairments are often more disadvantaged than people who are burdened with physical or sensory impairments; severity of impairment is positively correlated to disadvantage in various contexts including poorer rural areas and the workplace; and, not surprisingly, higher wealth and socioeconomic status each help to overcome limitations on activities and restrictions on participation.​[77] 

WHO has also argued that “[d]isability is a development issue, because of its bidirectional link to poverty: disability may increase the risk of poverty, and poverty may increase the risk of disability”.​[78]  According to WHO, there is “[a] growing body of evidence from across the world [that] indicates that people with disabilities and their families are more likely to experience economic and social disadvantage than those without disability” and “[t]he onset of disability may lead to the worsening of social and economic wellbeing and poverty through a multitude of channels including the adverse impact on education, employment, earnings, and increased expenditures relating to disability”.​[79]  The response has been a push for “disability inclusive development”, which has been described as seeking “to ensure the full participation of people with disabilities as empowered self-advocates in development processes and emergency responses and works to address the barriers which hinder their access and participation”.​[80]  

The Evolution of Human Rights of Persons with Disabilities

The international human rights community, including the UN, essentially ignored people with disabilities during the first two decades following the creation of international human rights framework at the end of the Second World War with the adoption of the Universal Declaration of Human Rights (“UDHR”) in 1948.​[81]  None of the three instruments that make up what is referred to as the International Bill of Rights—the UDHR, the International Convention on Civil and Political Rights and the International Covenant on Economic, Social and Cultural Rights (“ICESCR”)—refer explicitly to persons with disabilities or include disability within the list of protected categories.  In fact, while shocking by today’s standards, UN engagement with the human rights of disabled persons only began in earnest with a declaration of rights of mentally retarded persons in the Declaration on the Rights of Mentally Retarded Persons adopted by General Assembly resolution 2856 (XXVI) of 20 December 1971, which stated that “the mentally retarded person has, to the maximum degree of feasibility, the same rights as other human beings: the right to proper medical care and physical therapy, education, training, rehabilitation, and guidance; the right to economic security and to perform productive work; and the right, when necessary, to a qualified guardian and to protection from exploitation, abuse, and degrading treatment. Whenever mentally retarded persons are unable to exercise all their rights in a meaningful way or if it should become necessary to restrict or deny them, the procedure used must contain proper safeguards against abuse”.​[82]

The Declaration on the Rights of Mentally Retarded Persons has been criticized for its failure to use a human rights model and continued reliance “on a medical model, viewing people with disabilities as dependent and in need of treatment”.​[83]  It was not until four years later that the right of people with disabilities to have the same civil and political rights as other human beings was affirmed under international law with the passage by the Economic and Social Council of its resolution 1921 (LVIII) of 6 May 1975 on the prevention of disability and the rehabilitation of disabled persons and passage of a resolution by the General Assembly on December 9, 1975 proclaiming the Declaration on the Rights of Disabled Persons.​[84]  In proclaiming the Declaration, the General Assembly expressly recognized the necessity of protecting the rights and assuring the welfare and rehabilitation of the physically and mentally disadvantaged, preventing physical and mental disabilities, assisting disabled persons to develop their abilities in the most varied fields of activities and promoting their integration as far as possible in normal life.  The Declaration set out various rights to “be granted to all disabled persons without any exception whatsoever and without distinction or discrimination on the basis of race, color, sex, language, religion, political or other opinions, national or social origin, state of wealth, birth or any other situation applying either to the disabled person himself or herself or to his or her family”.  Specifically, the Declaration provided that:


  Disabled persons have the inherent right to respect for their human dignity ... [and] ... the same fundamental rights as their fellow-citizens of the same age, which implies ... the right to enjoy a decent life, as normal and full as possible

  Disabled persons have the same civil and political rights as other human beings


  Disabled persons are entitled to the measures designed to enable them to become as self-reliant as possible


  Disabled persons have the right to medical, psychological and functional treatment, including prosthetic and orthotic appliances, to medical and social rehabilitation, education, vocational training and rehabilitation, aid, counselling, placement services and other services which will enable them to develop their capabilities and skills to the maximum and will hasten the processes of their social integration or reintegration


  Disabled persons have the right to economic and social security and to a decent level of living ... [including] ... the right, according to their capabilities, to secure and retain employment or to engage in a useful, productive and remunerative occupation and to join trade unions


  Disabled persons are entitled to have their special needs taken into consideration at all stages of economic and social planning


  Disabled persons have the right to live with their families or with foster parents and to participate in all social, creative or recreational activities


  Disabled persons shall be protected against all exploitation, all regulations and all treatment of a discriminatory, abusive or degrading nature


  Disabled persons shall be able to avail themselves of qualified legal aid when such aid proves indispensable for the protection of their persons and property


  Organizations of disabled persons may be usefully consulted in all matters regarding the rights of disabled persons


  Disabled persons, their families and communities shall be fully informed, by all appropriate means, of the rights contained in the Declaration



The General Assembly proclaimed 1981 as the International Year for Disabled Persons with the theme “full participation and equality” and the intent to devote the year to the realization of a set of objectives including helping disabled persons in their physical and psychological adjustment to society; promoting all national and international efforts to provide disabled persons with proper assistance, training, care and guidance, to make available to them opportunities for suitable work and to ensure their full integration in society; encouraging study and research projects designed to facilitate the practical participation of disabled persons in daily life, for example by improving their access to public buildings and transportation systems; educating and informing the public of the rights of disabled persons to participate in and contribute to various aspects of economic, social and political life; and promoting effective measures for the prevention of disability and for the rehabilitation of disabled persons.​[85]  

In its resolution the General Assembly called for a plan of action at the national, regional and international levels, with an emphasis on equalization of opportunities, rehabilitation and prevention of disabilities.  The response was the formulation of the World Programme of Action Concerning Disabled People (1982) (“WPA”), which was adopted by the UN General Assembly on December 3, 1982 by its Resolution 37/52 in order to lay out a global strategy to approach disability from a human rights perspective and enhance disability prevention, rehabilitation and equalization of opportunities so that person with disabilities could participate fully and equally in social life and national development.​[86]  Among other things, the WPA stressed that issues concerning persons with disabilities should not be treated in isolation, but within the context of normal community services, and provided detailed recommendations on strategies for equalization of opportunities in areas such as legislation, physical environment, income maintenance and social security, education and training, employment, recreation, culture, religion and sports.  

As noted above, the three pillars of the WPA were prevention, rehabilitation, and equalization of opportunities, which were described as follows:


“...







	Prevention means measures aimed at preventing the onset of mental, physical and sensory impairments (primary prevention) or at preventing impairment, when it has occurred, from having negative physical, psychological and social consequences.

	Rehabilitation means a goal-oriented and time-limited process aimed at enabling an impaired person to reach an optimum mental, physical and/or social functional level, thus providing her or him with the tools to change her or his own life ... [and] ... can involve measures intended to compensate for a loss of function or a functional limitation (for example by technical aids) and other measures intended to facilitate social adjustment or readjustment.

	Equalization of opportunities means the process through which the general system of society, such as the physical and cultural environment, housing and transportation, social and health services, educational and work opportunities, cultural and social life, including sports and recreational facilities, are made accessible to all.”



Adoption of the WPA was based on the belief that the hundreds of millions of people in the world who are disabled due to mental, physical or sensory impairment “are entitled to the same rights as all other human beings and to equal opportunities ... [t]oo often their lives are handicapped by physical and social barriers in society which hamper their full participation ... [and] ... [b]ecause of this ... often face a life that is segregated and debased”.​[87]  The drafters of the WPA were mindful that “[d]isabled people do not form a homogeneous group” and “... the mentally ill and the mentally retarded, the visually, hearing and speech impaired and those with restricted mobility or with so-called ‘medical disabilities’ all encounter different barriers, of different kinds, which have to be overcome in different ways”.  They were also clear about how responsibilities for protecting the human rights of persons with disabilities should be allocated​[88]:


“[T]he ultimate responsibility for remedying the conditions that lead to impairment and for dealing with the consequences of disability rests with Governments.  This does not weaken the responsibility of society in general, or of individuals, or of organizations. Governments should take the lead in awakening the consciousness of populations regarding the gains to be derived by individuals and society from the inclusion of disabled persons in every area of social, economic and political life. Governments must also ensure that people who are made dependent by severe disability have an opportunity to achieve a standard of living equal to that of their fellow citizens. Non-governmental organizations can, in different ways, assist Governments by formulating needs, suggesting suitable solutions and providing services complementary to those provided by Governments.” 



The WPA cataloged the many ways that the failure of Governments to take necessary actions had contributed to “the rising numbers of disabled persons and the relegation of disabled persons to the margin of society” including wars and the consequences of wars and other forms of violence and destruction, poverty, hunger, epidemics and major shifts in population; populations with a high proportion of illiteracy and little awareness of basic social services or of health and education measures; an absence of accurate knowledge about disability, its causes, prevention and treatment; this includes stigma, discrimination and misconceived ideas on disability; inadequate programs of primary health care and services; the absence or weakness of an infrastructure of related services for social assistance, health, education, vocational training and placement; and low priority in social and economic development for activities related to equalization of opportunities, disability prevention and rehabilitation.  The WPA also noted that “[t]he relationship between disability and poverty has been clearly established” and that not only is the risk of impairment much greater for the poverty stricken but it is also true that the occurrence of disability in the family “often places heavy demands on the limited resources of the family and strains on its morale, this thrusting it deeper into poverty”.  Governments were criticized for allowing a high proportion of overburdened and impoverished families and overcrowded and unhealthy housing and living conditions.​[89]

In the same resolution in which it adopted the WPA, the General Assembly also proclaimed the United Nations Decade of Disabled Persons (1983-1992), which prompted an increase of activity designed to improve the situation and status of persons with disabilities including raising new financial resources, improving education and employment opportunities for persons with disabilities and increasing their participation in the life of their communities and country.​[90]  Over the next ten years the Secretary-General issued various reports on activities concerning disability prevention and awareness of the significance of disability and its human consequences, a Special Rapporteur was appointed by the Sub-Commission on Human Rights to study the causal connection between human rights violations, violations of fundamental human freedoms and disability (the Special Rapporteur reported biannually until his last report in 1991, at which time he recommended the establishment of an international ombudsman)​[91] and the Trust Fund for the International Year of Disabled Persons was renamed the Voluntary Fund for the United Nations Decade of Disabled Persons and used to support innovative projects in new and emerging areas regarding persons with disabilities.​[92]  

In August 1987 experts from around the world attending a meeting convened by the Secretary-General to review implementation of the WPA recommended development of an international convention on the elimination of discrimination against persons with disabilities.  On December 17, 1991, the General Assembly adopted the Principles for the Protection of Persons with Mental Illness and for the Improvement of Mental Health Care, which included twenty-five principles defining the fundamental freedoms and basic rights of persons with intellectual disabilities, and on December 16, 1992, the General Assembly declared that an International Day of Disabled Persons should be observed each year on December 3rd.​[93]  However, even with the apparent progress the situation on the ground for persons with disabilities remained dire as noted in a 1991 UN report that found that people with disabilities were living in “deplorable conditions, owing to the presence of physical and social barriers which prevent their integration and full participation in the community ... [and as a result] ... millions of children and adults throughout the world are segregated and deprived of virtually all their rights and lead a wretched, marginal life".​[94] 

The United Nations Decade of Disabled Persons led to the adoption in 1993 by the General Assembly of the Standard Rules on the Equalization of Opportunities for Persons with Disabilities.​[95]  While not a legally binding instrument, the Standard Rules summarized the message of the WPA and were intended to provide a framework for policy making and technical and economic cooperation for the attainment of equalization of opportunities for persons with disabilities.  The Standard Rules noted: “The term ‘disability’ summarizes a great number of different functional limitations occurring in any population ... People may be disabled by physical, intellectual or sensory impairment, medical conditions or mental illness. Such impairments, conditions or illnesses may be permanent or transitory in nature.”​[96]  The Standard Rules adopted the approach taken in subsequent international instruments by using the term “persons with disabilities” rather than the older term “disabled persons”, which had been criticized due to the possibility that it might be misinterpreted to imply that an individual’s ability to function as a person had been disabled.​[97] 

The Standard Rules consisted of 22 rules incorporating a human rights perspective and divided into four chapters covering all aspects of the lives of persons with disabilities: preconditions for equal participation (awareness-raising, medical care, rehabilitation, and support services), target areas for equal participation (accessibility, education, employment, income maintenance and social security, family life and personal  integrity, culture, recreation and sports, religion), implementation measures (information and research, policy making and planning, legislation, economic policies, coordination of work, organizations of persons with disabilities, personnel training, national monitoring and evaluation, technical and economic cooperation and international cooperation), and the monitoring mechanism including the appointment of a Special Rapporteur to monitor implementation of the Standard Rules.  In the same year that the Standard Rules were adopted the World Conference on Human Rights adopted the Vienna Declaration and Programme of Action and recognized that all human rights and fundamental freedoms are universal, and thus should unreservedly include persons with disabilities.​[98]  

In December 1994 the UN Committee on Economic, Social and Cultural Rights (“CESCR”) issued its General Comment No. 5 on Persons with Disabilities on how to interpret the ICESCR as it applied to persons with disabilities.​[99]  The CESCR noted that while the ICESCR “does not refer explicitly to persons with disabilities ... the Universal Declaration of Human Rights [does recognize] that all human beings are born free and equal in dignity and rights and, since the Covenant’s provisions apply fully to all members of society, persons with disabilities are clearly entitled to the full range of rights recognized in the Covenant”.​[100]  The CESCR also made it clear that “insofar as special treatment is necessary, States parties are required to take appropriate measures, to the maximum extent of their available resources, to enable such persons to seek to overcome any disadvantages, in terms of the enjoyment of the rights specified in the Covenant, flowing from their disability”.​[101]  The CESCR attributed the absence of an explicit, disability-related provision in the ICESCR to “the lack of awareness of the importance of addressing this issue explicitly, rather than only by implication, at the time of the drafting of the Covenant over a quarter of a century ago” and noted that several more recently drafted international human rights instruments had addressed the issue specifically such that by the time the Comment was issued “it [was] very widely accepted that the human rights of persons with disabilities must be protected and promoted through general, as well as specially designed, laws, policies and programmes”.​[102]

The CESCR noted “the increasing commitment of Governments around the world to market-based policies” and argued that “it is appropriate in that context to emphasize certain aspects of States parties’ obligations ... [especially] ...  the need to ensure that not only the public sphere, but also the private sphere, are, within appropriate limits, subject to regulation to ensure the equitable treatment of persons with disabilities”.​[103]  In addition, the CESCR called on States to follow the guidance in the Standard Rules to “... take action to raise awareness in society about persons with disabilities, their rights, their needs, their potential and their contribution”.​[104]  The CESCR also stressed the need for States to take action to combat “disability-based discrimination” in numerous fields such as education, employment, housing, transport, cultural life and access to public places and services by adopting and enforcing comprehensive anti-discrimination legislation in relation to disability that would “not only provide persons with disabilities with judicial remedies as far as possible and appropriate, but also provide for social policy programs which enable persons with disabilities to live an integrated, self-determined and independent life”.​[105]

The CESCR also made various findings with respect to the application of specific provisions of the ICESCR to persons with disabilities: 


	Double discrimination suffered by women with disabilities is often neglected and the CESCR called for higher priority to be given to the implementation of economic, social and cultural-related programs to address the situation of women with disabilities.​[106]


	The CESCR noted that “[t]he field of employment is one in which disability-based discrimination has been prominent and persistent” and cited the Standard Rules for the proposition that “persons with disabilities, whether in rural or urban areas, must have equal opportunities for productive and gainful employment in the labor market ... [and] ... that artificial barriers to integration in general, and to employment in particular, be removed”.​[107]


	The CESCR confirmed that all workers with disabilities are entitled to the benefits of the “technical and vocational guidance and training programs” required under Article 6(2) of the ICESCR and to the rights to “the enjoyment of just and favorable conditions of work” and trade-union related rights called for by Articles 7 and 8 of the ICESCR.​[108]


	The CESCR noted that the social security and income-maintenance schemes required of States in Article 9 of the ICESCR are of particular importance for persons with disabilities and cited the Standard Rules for the duty of States to “ensure the provision of adequate income support to persons with disabilities who, owing to disability or disability-related factors, have temporarily lost or received a reduction in their income or have been denied employment opportunities”.​[109]


	The CESCR affirmed the applicability of Article 10 of the ICESCR (protection of the family and of mothers and children) to persons with disabilities, noting that “the ICESCR’s requirement that ‘protection and assistance’ be rendered to the family means that everything possible should be done to enable such persons, when they so wish, to live with their families” and that “Article 10 also implies, subject to the general principles of international human rights law, the right of persons with disabilities to marry and have their own family”.​[110] 

	Persons with disabilities are not only entitled to the right to an adequate standard of living (i.e., adequate food, accessible housing and other basic needs) as provided in Article 11 of the ICESCR but States are also required “to ensure that support services, including assistive devices are available for persons with disabilities, to assist them to increase their level of independence in their daily living and to exercise their rights”.​[111]


	The right of persons with disabilities to physical and mental health consistent with Article 12 of the ICESCR was affirmed in the requirements of the Standard Rules that “States should ensure that persons with disabilities, particularly infants and children, are provided with the same level of medical care within the same system as other members of society” and the CESCR noted that “[t]he right to physical and mental health also implies the right to have access to, and to benefit from, those medical and social services ... which enable persons with disabilities to become independent, prevent further disabilities and support their social integration”.​[112]


	With regard to the right to education described in Articles 13 and 14 of the ICESCR, the CESCR acknowledged that school programs in many countries had recognized that persons with disabilities could best be educated within the general education system and endorsed the position in the Standard Rules that “States should recognize the principle of equal primary, secondary and tertiary educational opportunities for children, youth and adults with disabilities, in integrated settings”.​[113]


	The CESCR confirmed that persons with disabilities are entitled to the right to take part in cultural life and enjoy the benefits of scientific progress as provided in Article 15 of the ICESCR and noted that the Standard Rules provided that “States should ensure that persons with disabilities have the opportunity to utilize their creative, artistic and intellectual potential, not only for their own benefit, but also for the enrichment of their community, be they in urban or rural areas. ... States should promote the accessibility to and availability of places for cultural performances and services ...”.​[114]  The CESCR also called on governments to inform and educate the general public about disability in order to dispel prejudices or superstitious beliefs against persons with disabilities.



The importance of equalizing opportunities for persons with disabilities was also recognized at the International Conference on Population and Development held in Cairo in 1994 and concerns about the barriers that women with disabilities must overcome were raised in the discussions leading to the adoption of the Beijing Declaration and The Platform of Action during the Fourth World Conference on Women held in Beijing in September 1995.​[115]  In addition, disability was becoming widely recognized as a “human rights issue” for the following reasons: people with disabilities experience inequalities (e.g., when they are denied equal access to health care, employment, education, or political participation because of their disability); people with disabilities are subject to violations of dignity (e.g., when they are subjected to violence, abuse, prejudice, or disrespect because of their disability); and some people with disability are denied autonomy (e.g., when they are subjected to involuntary sterilization, or when they are confined in institutions against their will, or when they are regarded as legally incompetent because of their disability).​[116]  

As activities were occurring at the international level, countries around the world were moving to recognize and expand disability rights within their own borders.  The federal Americans with Disabilities Act (“ADA”)​[117], which was adopted in the US in 1990 (and subsequently amended in 2008), has been hailed as “a powerful statement of the United States’ commitment to equality of opportunity, full inclusion, and economic self-sufficiency for people with disabilities” and an attempt “to address the attitudinal and physical barriers preventing Americans with disabilities from exercising their right to participate as equal citizens in society”.​[118]  The ADA has been described as a “federal civil rights law that prohibits discrimination against people with disabilities in everyday activities ... [and] ... prohibits discrimination on the basis of disability just as other civil rights laws prohibit discrimination on the basis of race, color, sex, national origin, age, and religion”.​[119]  The ADA prohibits disability-based discrimination in employment, programs, services, and activities of state and local governments, businesses that are open to the public, commercial facilities, transportation, and telecommunications, as well as discrimination based on individual’s relationship or association with a person with a known disability.​[120]

The definition of disability for purposes of the ADA can be found in Title 42, Chapter 126 of the United States Code, at Section 12102(1): “The term “disability” means, with respect to an individual (A) a physical or mental impairment that substantially limits one or more major life activities of such individual; (B) a record of such an impairment; or (C) being regarded as having such an impairment ...”.​[121]  Federal law covers many different kinds of “physical” or “mental” disabilities including mental health disability, orthopedic, visual, speech, and hearing disabilities, cerebral palsy, epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart disease, diabetes, intellectual disability, emotional illness, dyslexia and other learning disabilities, Attention Deficit Hyperactivity Disorder, Human Immunodeficiency virus infection (whether symptomatic or asymptomatic), tuberculosis, drug addiction, and alcoholism.​[122]

The ADA is divided into five different sections, which are called titles:


	Title I of the ADA requires employers that have 15 or more employees, including state/local governments, employment agencies, and labor unions, to provide equal access to employment-related opportunities including recruitment, hiring, promotions, training, pay, social activities, and termination.​[123] Title I requirements are explained in regulations issued by the federal Equal Employment Opportunity Commission (“EEOC”) and include reasonable accommodations for employees with disabilities, nondiscrimination in recruitment and testing, and protection against retaliation and harassment.​[124] 

	Title II of the ADA requires that public entities provide people with disabilities an equal opportunity to benefit from all their programs, services and activities by providing reasonable accommodations for persons with disabilities, program accessibility, effective communication, admission of service animals, and accessible new construction and alterations.​[125]  Regulations explaining thee rights of people with disabilities and requirements for public entities are issued by the US Department of Justice (“DOJ”) and the US Department of Transportation (“USDOT”) is responsible for issuing regulations applicable to public transit.​[126] 

	Title III of the ADA requires that businesses open to the public and other “public accommodations” provide people with disabilities equal opportunity to access the goods and services they offer.​[127]  The term “public accommodation” includes any business that provides goods or services to the public, such as restaurants, hotels, retail stores, movie theaters, private schools (including housing), theaters, doctors’ offices and hospitals, day care centers, gyms, and organizations offering courses or examinations, and also includes privately operated transit, such as taxis, intercity and charter buses, hotel shuttles, and airport shuttles.​[128]  Title III requirements include reasonable accommodations for persons with disabilities, maintenance of accessible features, removal of barriers, effective communication, admission of service animals, and accessible new construction and alterations.​[129]  Both the DOJ and the USDOT have responsibilities for issuing regulations and guidance explaining the rights of persons with disabilities under Title III including, for example, guidance on ensuring that the website of a public accommodation is assessable to people with disabilities in line with the requirements of Title III. 

	Title IV of the ADA requires that common carriers make interstate and intrastate telecommunications relay services (“TRS”) available, to the extent possible and in the most efficient manner, to people with hearing and speech disabilities in the United States so that people with disabilities can communicate by telephone in a manner that is functionally equivalent to telephone services used by people without disabilities.​[130] 

	Title V of the ADA includes other requirements about how to implement the ADA, including protections against retaliation and coercion for individuals who exercise their rights under the ADA.​[131] 



Other federal laws that address various aspects of preventing discrimination against people with disabilities include​[132]: 


	The Rehabilitation Act of 1973 explicitly prohibits disability-based discrimination in programs conducted by federal agencies, in programs receiving federal financial assistance, in federal employment, and in the employment practices of federal contractors.​[133] 

	The Fair Housing Amendments Act amended Title VIII of the Civil Rights Act of 1968 to add disability to the list of protected categories and prohibits disability-based discrimination in every stage of housing from the housing search to living in a dwelling to moving out or eviction, meaning that sellers and landlords cannot discriminate in the sale or rental of a property with respect to the terms, conditions, or privileges of living on the bought or rented property because of a person’s disability.​[134]  Additionally, a tenant with disabilities has a right to reasonable accommodations and reasonable modifications. 

	The Individuals with Disabilities Education Act requires that states that receive federal funds provide a “free, appropriate, public education” to all children with a disability between the ages of 3 and 21 and that schools must educate students with disabilities in the least restrictive environment to the maximum extent possible.​[135]


	The Air Carrier Access Act prohibits disability-based discrimination in all air transportation by domestic carriers and all flights to or from the United States by foreign air carriers.​[136] 

	The Architectural Barriers Act sets standards for design, construction, and alteration to ensure buildings and facilities that are designed, constructed, altered, or leased with federal funds or by federal agencies (e.g., post offices, courthouses, and national parks and certain non-federal facilities such as certain public housing and mass transit systems) are accessible and usable by people with disabilities.​[137]


	The Telecommunications Act of 1996 requires that telecommunications providers ensure that their services are accessible and usable by people with disabilities, if readily achievable, and that manufacturers of telecommunications equipment ensure that their equipment is designed, developed, and fabricated to be accessible and usable by people with disabilities, if readily achievable.​[138]


	The National Voter Registration Act of 1993 requires states to provide voter registration opportunities at offices that provide state-funded programs engaged in providing services to people with disabilities, and the Voting Accessibility for the Elderly and Handicapped Act of 1984 requires state election officials to ensure that all polling places are accessible for people with disabilities or provide an alternative means for voting if an accessible place is unavailable.​[139] 



Credit discrimination is a significant problem for persons with disabilities and various federal regulations implicitly or explicitly prohibit credit discrimination and unfair lending practices based on disability.​[140]  For example, the federal Community Reinvestment Act (“CRA”) was enacted in 1977 to encourage depository institutions to meet the credit needs of the communities where they are chartered, including low- and moderate-income neighborhoods.​[141] The CRA aims to reduce discriminatory credit practices, such as redlining, and ensure that banks serve the needs of all segments of their communities.  While the CRA does not explicitly reference people with disabilities, regulators have signaled an intention to strengthen the CRA through rulemaking that would increase the focus on members of the disability community.  The federal Equal Credit Opportunity Act (“ECOA”) was enacted in 1974 to prevent discrimination in credit transactions based on race, color, religion, national origin, sex, marital status, age, or because an individual receives public assistance.​[142]  Persons with disabilities that received assistance through the Social Security Disability Insurance program would be covered; however, the ECOA does not explicitly cover persons with disabilities who are not receiving public assistance (although it is likely that many such persons are subjected to discrimination based on other characteristics covered by the ECOA such as race, color, sex and/or age).

In addition to the federal laws mentioned above, states have enacted a range of comparable laws providing protection for people with disabilities.  For example, California’s Fair Employment and Housing Act prohibits disability-based discrimination in all stages of employment and housing​[143], and California’s Unruh Civil Rights Act prohibits disability-based discrimination by business establishments by mandating that all persons with disabilities are “entitled to the full and equal accommodations, advantages, facilities, privileges, or services in all business establishments of every kind whatsoever.”​[144]  The California Disabled Persons Act (DPA) requires that persons with disabilities “have the same right as the general public to the full and free use of the streets, highways, sidewalks, walkways, public buildings, medical facilities, including hospitals, clinics, and physicians’ offices, public facilities, and other public places.”​[145]

Kanter noted that “[t]he success of the ADA in achieving its goal of equality for Americans with disabilities remains debatable ... [h]owever, it is beyond dispute that the ADA has had an enormous impact worldwide”.​[146]  In fact, the US was among the first of more than 40 countries that adopted disability discrimination legislation during the 1990s.​[147]  The following summary of this work from Kanter is informative​[148]:


“Since the passage of the ADA in 1990, approximately 40 countries have enacted their own disability discrimination laws, some of which reflect a shift in approach from a welfare model to a civil rights law, as the ADA exemplifies.  The United States, Canada, and Spain were the first countries in the world to enact laws prohibiting discrimination against people with disabilities.  The United Kingdom, Sweden, Israel, and Australia have also enacted comprehensive anti-discrimination laws designed to promote the integration of people with disabilities into all aspects of their respective societies.  The various disability discrimination laws that have been enacted throughout the world in the past decade differ greatly in structure, scope, and coverage. Some laws outlaw discrimination in their criminal codes, while others prohibit discrimination in their constitutions.  Countries that address discrimination against people with disabilities in their constitutions generally include disability on a list of protected groups, together with race, religion, and political beliefs.  Some countries' laws appear to be civil rights laws modeled specifically after the ADA, while others are social welfare laws focusing more on the delivery of services and benefits rather than rights protection.  Not only does the legal structure differ in these various laws, but the definition of disability varies from country to country as well. Considering that disability, as discussed above, may be seen as a social construct dependent upon the environment in which it arises, it is not surprising that there is no worldwide consensus regarding who is considered disabled and entitled to a law's protections—and who is not.” 



A significant milestone on the road to a comprehensive international treaty devoted to the human rights of persons with disabilities was achieved when the Inter-American Convention on the Elimination of all Forms of Discrimination against Persons with Disabilities was adopted by the General Assembly of the Organization of American States on June 7, 1999.​[149]  This Convention, which went into force on September 14, 2001, was the first international instrument specifically focused on protecting the human rights of persons with disabilities.  In Article I of the Convention the term “disability” is defined as “a physical, mental, or sensory impairment, whether permanent or temporary, that limits the capacity to perform one or more essential activities of daily life, and which can be caused or aggravated by the economic and social environment” and the term "discrimination against persons with disabilities" is defined to include “any distinction, exclusion, or restriction based on a disability, record of disability, condition resulting from a previous disability, or perception of disability, whether present or past, which has the effect or objective of impairing or nullifying the recognition, enjoyment, or exercise by a person with a disability of his or her human rights and fundamental freedoms”.  

Articles II and III(1) of the Convention call on States Parties to “prevent and eliminate all forms of discrimination against persons with disabilities and to promote their full integration into society” by adopting the legislative, social, educational, labor-related, or any other measures needed to eliminate discrimination against persons with disabilities and to promote their full integration into society, including, but not limited to measures to:


	Eliminate discrimination gradually and to promote integration by government authorities and/or private entities in providing or making available goods, services, facilities, programs, and activities such as employment, transportation, communications, housing, recreation, education, sports, law enforcement and administration of justice, and political and administrative activities;

	Ensure that new buildings, vehicles, and facilities constructed or manufactured within their respective territories facilitate transportation, communications, and access by persons with disabilities;

	Eliminate, to the extent possible, architectural, transportation, and communication obstacles to facilitate access and use by persons with disabilities; and

	Ensure that persons responsible for applying the Convention and domestic law in this area are trained to do so.



Article 3(2) of the Convention calls on States Parties to prioritize work on prevention of all forms of preventable disabilities; early detection and intervention, treatment, rehabilitation, education, job training, and the provision of comprehensive services to ensure the optimal level of independence and quality of life for persons with disabilities; and increasing of public awareness through educational campaigns aimed at eliminating prejudices, stereotypes, and other attitudes that jeopardize the right of persons to live as equals, thus promoting respect for and coexistence with persons with disabilities.  Other provisions in the Convention call for collaboration and cooperation among States Parties in preventing and eliminating discrimination against persons with disabilities; scientific and technological research related to the prevention of disabilities and to the treatment, rehabilitation, and integration into society of persons with disabilities; and the development of means and resources designed to facilitate or promote the independence, self-sufficiency, and total integration into society of persons with disabilities, under conditions of equality.​[150]  The need for participation of, and effective communication with, representatives of organizations of persons with disabilities and public and private organizations working with persons with disabilities is also explicitly mentioned in the Convention.​[151]

The Convention on the Rights of Persons with Disabilities

In December 2001 the General Assembly accepted Mexico’s proposal to establish an Ad Hoc Committee "to consider proposals for a comprehensive and integral international convention to promote and protect the rights and dignity of persons with disabilities, based on the holistic approach in the work done in the fields of social development, human rights and non-discrimination and taking into account the recommendations of the Commission on Human Rights and the Commission for Social Development”​[152], and the Ad Hoc Committee met eight times from August 2002 to December 2006 to draft a proposed Convention on the Rights of Persons with Disabilities (“CRPD”) and its Optional Protocol.​[153]  In 2006 the UN High Commissioner for Human Rights at that time had stated: “[T]he existing human rights system was meant to promote and protect the rights of persons with disabilities. ... [But] the existing standards and mechanisms have in fact, failed to provide adequate protection in the specific cases of persons with disabilities.  It is clearly time for the United Nations to remedy this shortcoming.”​[154]

On January 29, 2003, the Parliamentary Assembly of the Council of Europe adopted Recommendation 1592 (2003), entitled "Towards Full Social Inclusion of Persons with Disabilities", in which it declared that “[s]ome of the fundamental rights contained in the European Convention on Human Rights, its Protocols, and the Revised European Social Charter are still inaccessible to many people with disabilities: the right to education; the right to work; the right to private and family life; the right to protection of health and social security; the right to protection against poverty and social exclusion; the right to adequate housing, etc.”.​[155]  The Parliamentary Assembly argued that the right to receive support and assistance, although essential to improving the quality of life of people with disabilities, is not enough and that steps needed to be taken to guarantee their access to equal political, social, economic and cultural rights.  

The Parliamentary Assembly called on the relevant bodies of the Council of Europe to give consideration to including explicit reference to discrimination on the grounds of disability in the two main Council of Europe legal instruments: the European Convention on Human Rights (Article 14); and the Revised European Social Charter (Part V, Article E); play an active role in the UN initiative to draft proposals for a comprehensive international convention to promote and protect the rights and dignity of people with disabilities; prepare a convention establishing a minimum recruitment quota for people with a disability in companies employing more than fifty staff, with an obligation for firms which are certified as being unable to attain the quota to contribute to a specific fund for the benefit of all people with disabilities; reserve the posts which suit the types of training given to people with disabilities in national and local government offices and services; prescribe advantages, particularly in respect of taxation, for enterprises and employers who recruit people with a disability; and adopt an action program for the full social inclusion of people with disabilities in Europe.

As the details of what would become the CRPD were being hammered out, Kanter discussed some of the reasons why the idea of a disability-specific convention had finally begun to generate broad international support.  Kanter noted that it had been argued that a separate convention for people with disabilities would be stigmatizing in and of itself and lead to further marginalization and unequal treatment of members of that group; however, the response was that in order to achieve equality, it was necessary to acknowledge the differences among people so that those differences can be accommodated and failure to do so would be far more harmful to persons with disabilities.  It was also noted that a disability-specific convention would provide people with disabilities protection from harm, mistreatment, and exclusion.  Another foreseeable benefit of such a convention would be addressing the concern that disability, despite the progress outlined above, remained invisible and marginalized as a human rights issue.  One of the primary goals of a convention is galvanizing international human rights and development organizations to devote more attention and resources to the unequal treatment and discrimination that persons with disabilities live with and must overcome.  Finally, Kanter argued that a binding convention could be expected to have a “transformative” effect that would “encourage more effective monitoring and reporting on the enforcement of the convention by government and NGO's”.​[156]

The CRPD was also the culmination of decades of work within a continuously evolving disability rights movement.  Rohwerder noted that at the outset of the movement “people with disabilities [had historically] been provided for through solutions that segregate them, such as residential institutions and special schools”, but that “responses to disability began to change in the 1970s, driven by the self-organization of people with disabilities across the world and by the growing tendency to see disability as a human rights issue”.​[157]  As a result, policies began to shift “towards community and educational inclusion, and medically-focused solutions have given way to more interactive approaches recognizing that people are disabled by environmental factors as well as by their bodies”.​[158]  

According to Rohwerder, this rights-based approach to empowering disabled persons led to the emergence of disabled people’s organizations (“DPOs”) from civil rights movements which are led by disabled persons themselves with the goals of offering support, raising awareness and advocating for themselves and others.​[159]  DPOs were joined by a growing group of other civil society actors interested in disability rights including a number of national and international NGOs that were heavily involved in the drafting of the CRPD, especially the provisions relating to the definition of disability and the inclusion of women’s rights.​[160]  The expectation was that the CRPD would serve as a “rallying point for lobbying activities, as it analyses barriers and provides a clearly defined and easily understood set of rights that are linked to common development themes” and as a means for raising the political profile of disabilities within international development and holding national governments to account.​[161]  Interestingly, the disability community has been criticized for its “... [limited attention] to older persons with disabilities within the sector” argued that “... [w]hile the disability movement has been very vocal in advocating the equal treatment of children, young people and adults of working age with disabilities, it has historically overlooked ageing-related considerations.”​[162]

The CRPD, which was adopted in 2006 and went into force in 2008​[163], was the first binding international instrument addressing the needs of persons with disabilities worldwide.  According to Kanter, the goal of the CRPD was to promote and ensure the full and effective participation and inclusion of persons with disabilities in society through the adaptation of “education, employment, health care, social service systems, transportation, technology, and society generally ... to ensure that they are all accessible and appropriate for people with disabilities, of all ages”.​[164]  In the words of Kofi Annan, the UN Secretary-General when the CRPD was adopted: “While [the CRPD] focuses on the rights and development of people with disabilities, it also speaks about our societies as a whole—and about the need to enable every person to contribute to the best of their abilities and potential.”​[165] 

Article 4 of the CRPD requires that States develop and carry out policies, laws and administrative measures for securing the rights recognized in the CRPD and abolish laws, regulations, customs and practices that constitute discrimination and Article 5 of the CRPD calls on States to prohibit all discrimination on the basis of disability, guarantee to persons with disabilities equal and effective legal protection against discrimination on all grounds and take all appropriate steps to ensure that reasonable accommodation is provided.​[166]  Article 2 of the CRPD defines “discrimination on the basis of disability” to mean “any distinction, exclusion or restriction on the basis of disability which has the purpose or effect of impairing or nullifying the recognition, enjoyment or exercise, on an equal basis with others, of all human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field” and notes that this “includes all forms of discrimination, including denial of reasonable accommodation”.​[167]  The CRPD does not include a specific definition of disability, instead the Preamble notes that “disability is an evolving concept and that disability results from the interaction between persons with impairments and attitudinal and environmental barriers that hinders their full and effective participation in society on an equal basis with others”.

Kanter emphasized that one of the most significant aspects of the CRPD, which would be directly relevant to framing a convention or treaty for older persons, was the decision of the drafters to not define “disability”, thus shifting the underlying paradigm from a traditional “medical” model of disability to a human rights-based approach​[168]:


“The drafters of this Convention were clear that disability should be seen as the result of the interaction between a person and his or her environment.  Disability is not something that resides in the individual as the result of some impairment. Instead, disability is an evolving concept. This approach to disability marks a shift in thinking about disability from a social welfare concern, to a human rights issue, which acknowledges that societal barriers and prejudices are themselves disabling. The Convention, therefore, marks a “paradigm shift” in attitudes and approaches to persons with disabilities. Unlike the medical model that views disability as a problem of the person, the Convention adopts the human rights model which sees the disability in society, not the person, and views people with disabilities as rights holders and members of our respective societies who are often more disabled by the physical and attitudinal barriers societies erect to exclude and stigmatize them, than by their own physical or mental condition.  For example, a person in a wheelchair might have difficulty voting not because of her condition or a lack of opinions about the candidates, but because the polling place, the polling machines or even the bus that would take her to the polling place are not accessible.”



WHO argued that the CRPD’s definition of disability as “an interaction” means that it is not an attribute of the person, but rather a function of barriers that hinder persons with disabilities in their day-to-day lives that can be addressed and resolved in a manner that promotes progress toward improvement of their social participation.​[169]  WHO called for actions to be taken in order to change disabled persons’ environment to improve health conditions, prevent impairments and improve outcomes for persons with disabilities and noted that changes could be brought about by “legislation, policy changes, capacity building, or technological developments leading to, for instance,  accessible design of the built environment and transport; signage to benefit people with sensory impairments; more accessible health, rehabilitation, education, and support services; more opportunities for work and employment for persons with disabilities”.​[170]  

States ratifying the CRPD have a range of general obligations including undertakings to adopt legislation and other appropriate administrative measures that are aligned with CRPD provisions where needed; modify or repeal laws, customs, or practices that discriminate directly or indirectly; include disability in all relevant policies and programs; refrain from any act or practice inconsistent with the CRPD; and take all appropriate measures to eliminate discrimination against persons with disabilities by any person, organization, or private enterprise.​[171]  States are also expected to consult with people with disabilities and their representative organizations when developing laws, policies, and programs to implement the CRPD.  Beyond States, it is also expected under the CRPD that public and private bodies will make “reasonable accommodation” to the situation of people with disabilities.​[172]

The drafters of the CRPD combined requirements and principles specific to achieving the human rights of persons with disabilities with reaffirmation of existing human rights principles applicable to all persons and placing them in context for persons with disabilities.  For example, States are required to guarantee that persons with disabilities enjoy their inherent right to life on an equal basis with others (Article 10) with particular attention paid to ensuring the equal rights and advancement of women and girls with disabilities (Article 6) and protecting children with disabilities (Articles 7 and 23).  Recognizing that a change of perceptions was essential to improve the situation of persons with disabilities, the CRPD calls on States to combat stereotypes and prejudices and promote awareness of the capabilities of persons with disabilities (Article 8), and with regard to the fundamental issue of accessibility the CRPD includes requirements for States to identify and eliminate obstacles and barriers and ensure that persons with disabilities can access their environment, transportation, public facilities and services, and information and communications technologies (Article 9).​[173]  

Among other things, States are also required to ensure the equal right to own and inherit property, to control financial affairs and to have equal access to bank loans, credit and mortgages (Article 12); ensure access to justice on an equal basis with others (Article 13); protect the physical and mental integrity of persons with disabilities in the same way as for everyone else (Article 17); support persons with disabilities in their desire to be able to live independently, to be included in the community, to choose where and with whom to live and to have access to in-home, residential and community support services (Article 19); recognize the right to an adequate standard of living and social protection including public housing, services and assistance for disability-related needs, as well as assistance with disability-related expenses in case of poverty (Article 28); ensure that discrimination against persons with disabilities relating to marriage, family and personal relations is eliminated (Article 23); ensure equal access to primary and secondary education, vocational training, adult education and lifelong learning and provide persons with disabilities with comprehensive habilitation and rehabilitation services in the areas of health, employment and education (Articles 24 and 26); ensure persons with disabilities have the right to the highest attainable standard of health without discrimination on the basis of disability (Article 25); ensure persons with disabilities have equal rights to work and gain a living by prohibiting discrimination in job-related matters, promoting self-employment, entrepreneurship and starting one’s own business, employing persons with disabilities in the public sector, promote their employment in the private sector and ensuring that they are provided with reasonable accommodation at work (Article 27); ensure equal participation in political and public life for persons with disabilities, including the right to vote, to stand for elections and to hold office (Article 29); and promote participation by persons with disabilities in cultural life, recreation, leisure and sport (Article 30).​[174]

Articles 34 to 39 of the CRPD established and described a Committee on the Rights of Persons with Disabilities, made up of independent experts, which monitors the implementation of the CRPD by States parties.​[175]  All States parties are required to submit regular reports to the Committee on how the rights enshrined in the Convention are being implemented.  The Committee examines each report, makes recommendations to strengthen the implementation of the CRPD in that State and forwards these recommendations, in the form of concluding observations, to the State party concerned.  The Committee is also allowed to receive and examine individual complaints and undertake inquiries in the case of reliable evidence of grave and systematic violations of the CRPD.  In addition, the Committee has published its interpretation of the content of human rights provisions, known as general comments, on thematic issues including equal recognition before the law, accessibility, women and girls with disabilities, right to inclusive education, right to independent living, equality and non-discrimination, rights to participation of persons with disabilities through their representative organizations in the implementation and monitoring of the CRPD and work and employment.​[176]

Disability and Development

In its 2011 World Report on Disability the World Health Organization (“WHO”) pronounced disability as “a development issue, because its bidirectional link to poverty: disability may increase the risk of poverty, and poverty may increase the risk of disability” and noted that “[a] growing body of empirical evidence from across the world indicates that people with disabilities and their families are more likely to experience economic and social disadvantage than those without disability”.​[177]  WHO pointed out that “[t]he onset of disability may lead to the worsening of social and economic well-being and poverty through a multitude of channels including the adverse impact on education, employment, earnings, and increased expenditure related to disability” and went on to explain some of the specific issues for each of these channels as follows​[178]:


	Children with disabilities are less likely to attend school, which means that in later life they will have limited opportunities for human capital formation, be faced with reduced employment opportunities and overcome decreased productivity as they grow older.

	People with disabilities are more likely to be unemployed and generally earn less even when employed, and both employment and income outcomes appear to worsen with the severity of the disability.  Persons with disabilities seeking work to escape from poverty are challenged by discrimination in employment, limited access to transport, and lack of access to resources to promote self-employment and livelihood activities. 

	People with disabilities and their families often have extra costs resulting from disability including costs associated with medical care or assistive devices and personal support and assistance.

	Evidence confirms that households with a disabled member are more likely to experience material hardship relating to fundamental human rights including food insecurity, poor housing, lack of access to safe water and sanitation, and inadequate access to health care.



One of the strongest links between poverty and increased risk of disability is in the domain of health and WHO noted that a World Bank study of 56 developing countries​[179] found that the poor experienced worse health than the better off and that “[p]overty may lead to the onset of a health conditions associated with disability including through: low birth weight, malnutrition, lack of clean water or adequate sanitation, unsafe work and living conditions, and injuries”.​[180]  A related issue also mentioned by WHO was that persons in poverty with existing health conditions were more likely to become disabled because of those conditions because they lived in an inaccessible environment or otherwise lacked access to appropriate health and rehabilitation services.

WHO was critical of the lack of attention paid to “the widely acknowledged inter-connection between disability and poverty”, noting that “efforts to promote development and poverty reduction have not always adequately included disability” and that disability was not explicitly mentioned in the eight Millennium Development Goals (“MDGs”)—which included combatting poverty, hunger, disease, illiteracy, environmental degradation and discrimination against women—and the associated targets and indicators which were agreed upon by the international community in 2000 with a target date of 2015 for achievement.​[181]  However, as time went by, and important events such as the adoption of the CRPD in 2006 occurred, a consensus emerged among experts that the MDGs would not be achieved if their policies, programs, monitoring and evaluation did not include persons with disabilities.  The UN noted that “[w]hile persons with disabilities make up ten per cent of the world’s population, disability is associated with twenty per cent of global poverty according to the World Bank’s findings” and called on the international community “urgently to act to mainstream disability in the MDG processes”.​[182]  In its extensive 2011 report on disability and the MDGs, the UN declared: “The fact that persons with disabilities are not included in any of the MDGs’ Goals, Targets or Indicators represents a lost opportunity to address the pressing social, educational, health and economic concerns of millions of the world’s most marginalized citizens.  Indeed, this lack of inclusion is more than a lost opportunity—a growing body of opinion and data argues that unless persons with disabilities are included, none of the MDGs will be met.”​[183]

A meeting of the United Nations Expert Group meeting on Mainstreaming Disability in MDG Policies, Processes and Mechanisms: Development for All was convened in Geneva in April 2009 to develop a “roadmap” for how disability could be included in the planning, monitoring and evaluation of all MDG related plans, programs and policies in international development currently in operation or in the planning stage.​[184]  In 2011 the WHO wrote that “disability needs to be a higher priority, successful initiatives need to be scaled up, and a more coherent response is needed ... [and] ... [d]isability is a development issue, and it will be hard to improve the lives of the most disadvantaged people in the world without addressing the specific needs of persons with disabilities”.​[185]  When the Millennium Development Goals Report 2015 was issued at the end of MDG period, the UN Secretary-General wrote that “[p]rogress tends to bypass women and those who are lowest on the economic ladder or are disadvantaged because of their age, disability or ethnicity”.​[186]  

As attention turned from the MDGs to the 17 Sustainable Development Goals (“SDGs”) of the 2030 Agenda for Sustainable Development adopted by world leaders in September 2015 (and discussed below)​[187], experts continued their guidance on how best to realize development goals by, for and with persons with disabilities.  For example, in 2015 Rohwerder cataloged various “best practices” recommended approaches for disability inclusive development and human responses to shortcomings in the realization of disabled persons’ human rights​[188]:


	
Mainstreaming: Mainstreaming disability in development and humanitarian response means including people with disabilities in all aspects of development and humanitarian efforts and considering disability in all programming.  According to the UN Department of Economic and Social Affairs (“DESA”), mainstreaming disability is about “recognizing persons with disabilities as rights-holding, equal members of society who must be actively engaged in the development process irrespective of their impairment or other status, such as race; color; sex; sexual orientation; language; religion; political or other opinion; national, ethnic, indigenous or social origin; property; birth or age”​[189].  According to Coe and Wapling, efforts to mainstream disability must begin with an analysis of relevant barriers and careful planning.​[190] 

	
“Twin-track” approach:   The “twin-track approach”, the most referenced approach by UN agencies, bilateral development agencies and NGOs for disability inclusive development, combines mainstreaming with disability-specific projects that are needed in order to achieve the full inclusion and participation of people with disabilities.​[191]  

	
Raising awareness and changing attitudes/behaviors: A key first step toward more inclusion of disabled people in development work is challenging staff and community attitudes and promoting interaction with people with disabilities, a strategy that has been found to be effective in creating positive change in the attitudes and behavior of those involved in implementing programs and in better tailoring of programs and services to the needs of persons with disabilities.​[192]  Steps should also be taken to bring disability into the political and social discourse in order to raise awareness of disability at organizational, community and institutional levels, which hopefully will promote more positive attitudes toward disability.​[193] 

	
Comprehensive accessibility: Comprehensive accessibility “ensures that physical, communication, policy and attitudinal barriers are both identified and addressed” and can be expected to lead to “an improved, participative economic and social environment for all members of society”.​[194] 

	
Reasonable accommodation:   Reasonable accommodation is defined in Article 2 of the CRPD as “necessary and appropriate modification and adjustments not imposing a disproportionate or undue burden, where needed in a particular case, to ensure to persons with disabilities the enjoyment or exercise on an equal basis with others of all human rights and fundamental freedoms”​[195]  According to WHO, reasonable accommodation is important for mainstreaming and requirements for reasonable accommodation can be voluntary or mandatory and can include structural modifications to facilities; use of equipment with universal design features; communication in appropriate formats; modification of working times or arrangements; and alternative models of service delivery.​[196]  

	
Participation:  DESA emphasized the importance of participation of disabled persons in development and humanitarian work and the need for “actively and meaningfully involving people with disability in all matters concerning them in the process of forming policies and programs”.​[197]  Effective participation requirements involvement of all impairment groups, with due consideration for intersectionality with gender, age, ethnicity and other factors that can contribute to discrimination or exclusion​[198]; involvement of disabled peoples organizations and participation by disabled persons themselves in the collection and analysis of relevant data.​[199]  

	
Rights-based approach:  DESA and other have recommended and promoted a rights-based approach pursuant to which each mainstreaming initiative prioritizes systematic contribution to the implementation of the CRPD.​[200]  Particularly important is legislation based on the principles of the CRPD, which WHO has applauded as playing an important role in enforcing rights, creating minimum standards in accessibility and ensuring participation.​[201] 

	
Community-based rehabilitation:  Community-based rehabilitation (“CBR”) is implemented through the combined efforts of various stakeholders (i.e., people with disabilities, their families, organizations and communities and government and non-governmental services) to equalize opportunities, reduce poverty and promote social inclusion of people with disabilities.​[202]  While CBR has yet to be used extensively, early evidence shows that it can improve wellbeing for persons with disabilities and their families.​[203] 



In addition to the best practices listed above, successful disability inclusion cannot occur without organizational change among donors and development agencies.​[204]  According to Wapling and Downie, “experience shows the most substantial gains [in disability inclusion] are made when donors and development agencies change the way disability is internally defined and understood, when they commit to approaching disability from a human rights-based perspective rather than an impairment-based one, and when the empowerment and support of disabled people’s organizations is central to their strategy”.​[205]

The shortcomings relating to disability inclusion in the MDGs led to pressure from disabled people’s organizations and NGOs to specifically address disability in the SDGs, which include 169 targets and are to be universally applied to all and serve as a catalyst to countries to mobilize efforts to end all forms of poverty, fight inequalities and tackle climate change, while ensuring that no one is left behind.  In fact, there are eleven explicit references to people with disabilities in five of the 17 SDGs relating to education (SDG 4), decent work and economic growth (SDG 8), reducing inequality (SDG 10), sustainable cities and communities (SDG 11), and partnerships and goals (SDG 17), and the inclusion of persons with disabilities as vulnerable people by the SDGs extends the scope of references to persons with disabilities to targets related to poverty (1.3, 1.4 and 1.5), food (2.1), water and sanitation (6.2) and disaster situations (11.5).​[206]  While the SDGs are not legally binding, national governments are expected to take ownership and establish national frameworks for the achievement of the SDGs and countries have the primary responsibility for follow-up and review of the progress made in implementing the SDGs.  Provisions have also been made for monitoring and reviewing the SDGs using a set of global indicators developed by the UN Statistical Commission and adopted by the Economic and Social Council and the UN General Assembly.​[207]

In 2019 the UN Department of Economic and Social Affairs published an extensive Disability and Development Report 2018 detailing the progress that has been made with respect to realization of the SDGs by, for and with the persons with disabilities.​[208]  According to the Executive Summary included in the report​[209]:  


“The report shows that despite the progress made in recent years, persons with disabilities continue to face numerous barriers to their full inclusion and participation in the life of their communities. It sheds light on their disproportionate levels of poverty; their lack of access to education, health services and employment; and their underrepresentation in decision-making and political participation. This is particularly the case for women and girls with disabilities. The main barriers to inclusion entail discrimination and stigma on the grounds of disability; lack of accessibility to physical and virtual environments; lack of access to assistive technology, essential services and rehabilitation; and lack of support for independent living that are critical for the full and equal participation of persons with disabilities as agents of change and beneficiaries of development. Data and statistics compiled and analyzed in the present report indicate that persons with disabilities are not yet sufficiently included in the implementation, monitoring and evaluation of the SDGs.”



The report called for “concrete action ... to make persons with disabilities and their situations visible in policymaking and to build just and inclusive societies” and argued that “[t]his action should focus on the following four fronts​[210]
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