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  Introduction

  
  




“An ounce of prevention is worth a pound of cure.” – Benjamin Franklin




The role of the general counsel has never been more complex, consequential, or perilous. Once viewed primarily as mere middlemen, today’s in-house lawyers must be strategic partners, risk managers, and defenders of corporate integrity—all while navigating an increasingly hostile litigation and regulatory landscape.

Nowhere are the stakes higher than in the areas of privilege, work product, and attorney immunity. These doctrines are the life jackets of effective legal practice as they enable candid communication, preserve strategic preparation, and shield lawyers from personal liability. Yet they are also fragile, inconsistently applied across jurisdictions, and easily lost through inadvertence or missteps.

This book is a practical guide for Texas general counsel—and litigation attorneys advising them—on how to protect privilege, leverage work-product protections, minimize personal liability, and navigate immunity doctrines in Texas and beyond. It is not a theoretical treatise. It is a manual informed by experience and intended to equip lawyers with actionable strategies to survive and thrive in high-stakes disputes.

Each chapter tackles one of the five pillars of protection and risk management:


	
Attorney-Client Privilege – The bedrock of candid communication, but also the most easily lost.

	
Work-Product Doctrine – The shield for an attorney’s preparation, strategy, and intellectual capital.

	
Personal Liability Risks – The growing threat that general counsel themselves become targets in litigation.

	
Attorney Immunity – Texas’s broad protection against civil liability to non-clients, and its limits.

	
Cross-Border Complications – The challenges of operating across jurisdictions with inconsistent privilege and immunity rules.

	
AI as Evidence – Governing Prompts, Outputs, and “Testing” Like Litigation Assets




Together, these chapters provide a comprehensive guide for navigating the terrain of modern in-house litigation practice. 
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“Trust is built in drops and lost in buckets.” – Kevin Kelly




Attorney-client privilege is the bedrock of corporate legal counsel. It allows business leaders to consult their lawyers honestly with the confidence that later litigation will not weaponize their sensitive disclosures. For Texas general counsel, understanding the scope, limits, and vulnerabilities of this privilege is not optional—it is survival. This chapter provides an insightful, practice-oriented roadmap for protecting privilege under Texas Rule of Evidence 503, especially in the high-stakes, dual-role environment of in-house practice.

The Legal Framework: Texas Rule of Evidence 503

Texas Rule of Evidence 503 codifies the attorney-client privilege. It protects communications made for the purpose of seeking, obtaining, or rendering legal advice between the lawyer and the client. At first glance, the rule appears straightforward, but its application is nuanced and complex. Courts dissect the true purpose behind the words written, the role of the communicator, and the audience. See Univ. of Tex. Sys. v. Franklin Ctr. for Gov’t & Pub. Integrity, 675 S.W.3d 273, 281-87 (Tex. 2023).

At its core, Rule 503 recognizes that effective legal advice requires full disclosure of facts. Without privilege, executives would censor themselves and deprive counsel of the necessary information to render accurate and complete guidance.

Yet privilege is not limitless. First, it protects communications—not facts. Second, it applies only when the lawyer is functioning as a lawyer—not as a business strategist. These limits waive the attorney-client privilege easily and sometimes inadvertently. For in-house counsel who operate in this shifting terrain, they must be vigilant, precise, and disciplined with their communication.




In-House Counsel’s Dual Role: The Primary Pitfall

The most common privilege dispute facing general counsel is not whether a document exists, but whether the lawyer was acting in a legal capacity at its creation. Unlike outside counsel, in-house lawyers participate in strategic business and operational decision-making. Occupying this dual role can blur the line between legal advice and business advice.




Hypothetical 1: The Pricing Strategy Email




A CEO emails the general counsel: “What do you think of raising prices 10% in Q3?” Counsel responds: “If we raise prices, we risk antitrust scrutiny, especially given our market share. From a legal perspective, we should document a legitimate business justification.”

The first sentence of the response—economic opinion about pricing—is business advice, thus making it not privileged. The second sentence—antitrust risk assessment—is legal advice and therefore privileged. The danger arises when legal and business advice intertwine. Opposing counsel will argue there is no privilege because the “primary purpose” of the email was business strategy, not legal advice.




Mitigation Strategies


	
Label Communications: Always mark emails and memos with “PRIVILEGED AND CONFIDENTIAL: ATTORNEY-CLIENT COMMUNICATION.” While not dispositive, courts give weight to consistent labeling.

	
Segregate Advice: Separate legal analysis from business commentary. Provide business input in one channel (e.g., board presentations) and legal risk assessments in another.

	
Educate Executives: Train business teams to involve you only when legal advice is necessary. Over-inclusion can dilute privilege.




This discipline is not about formalism. It is about ensuring that when the privilege disputes come, you have a clear record showing the communication’s primary purpose was legal advice.

Corporate Client Identification

Who is “the client” in the corporate setting? The Supreme Court’s decision in Upjohn Co. v. United States rejected the narrow “control group test” in favor of a broader subject matter standard. 449 U.S. 383, 393 (1981). Texas Rule 503 reflects this modern approach. See In re Monsanto Co., 998 S.W.2d 917, 922 (Tex. App.—Waco 1999, no pet.)




Under the subject matter test, privilege covers communications by employees who are:


	Acting at the direction of corporate superiors;

	Communicating about matters within the scope of employment; or

	For the purpose of securing legal advice for the corporation.




This is critical for internal investigations. Privilege covers a mid-level employee who discloses operational facts to counsel, even if they have no decision-making authority. But exercise caution in multi-state litigation; other states may still apply the narrower control group test, thereby limiting coverage to only top executives.

Waiver of Privilege: The Greatest Risk

Privilege is fragile. Courts emphasize that attorney-client privilege can be lost far more easily than it is created. For Texas general counsel, waiver is the greatest risk to privilege.




Voluntary Disclosure

When clients disclose confidential information to third parties outside the attorney-client relationship, the confidential information loses privilege. Consultants, auditors, and PR firms are common third-party culprits. Unless retained directly by counsel with clear documentation that the third parties are assisting in providing legal advice, their inclusion typically destroys privilege.













