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Renée Lettow Lerner

Donald Phillip Rothschild Research Professor of Law

George Washington University Law School

Let me transport you back in time a little over five decades. In the late 1960s, rates of violent crime were skyrocketing. In large American cities, in the decade between 1960 and 1970, reports of robberies to the police rose over 400 percent. Homicides nearly doubled. American cities, which had before been safe for women and children to navigate freely, even alone and at night, became hazardous. American urban life was transformed; crime seemed to be spiraling out of control.

In an effort to stem the violence and fear, officials and legislators in cities and states hit upon the idea of restricting guns. They got encouragement from former U.S. Attorney General Ramsey Clark’s 1970 book Crime in America. Clark had launched his anti-gun campaign while in office in 1968. Handgun ownership, and especially carrying a gun in public, was forbidden for many law-abiding citizens. This policy was and is called “liberal.” Nothing could be further from the truth. The true liberal thinkers—John Locke, Cesare Beccaria, William Blackstone, and Adam Smith—uniformly supported widespread gun ownership and carry for self-defense. The misappropriation of the term “liberal” to describe policies that are actually statist is a public relations triumph of exactly the kind that Orwell warned against.

Courts acquiesced to the new gun restrictions. Courts were not blameless in the rise of violent crime. The criminal procedure revolution of the 1960s, led by the Warren Court, increased the costs and uncertainties of accurately investigating crimes, arresting offenders, trying them, and punishing them. These novel judicial requirements burdened criminal justice systems and lowered deterrence, just at the time those systems needed to be more efficient and deterring. (The problem has since been “solved” by applying ever-greater pressure on defendants to plead guilty. Many courts and lawyers have prided themselves on their compassion while disregarding unintended, but foreseeable, consequences.) Courts put up no resistance to gun restrictions. Focusing on guns conveniently deflected attention from the effects of courts’ decisions on criminal procedure. Meanwhile, legal scholars almost wholly ignored the Second Amendment right to keep and bear arms, except to dismiss it as a collective right, to be curtailed at the states’ or the federal government’s pleasure.

Predictably, gun restrictions failed. Not only did violent crime not fall, it rose—substantially. From 1960 to 1980, homicides in the largest American cities nearly tripled. As Beccaria explained two and a half centuries ago, gun prohibitions only disarm law-abiding persons. Someone who is willing to commit armed robbery or murder is not likely to obey laws restricting guns. As a result of gun restrictions, criminals had an easier time wreaking havoc, intimidating, and making our cities even more unlivable. Police were overwhelmed.

By the early 1980s, the failure of gun restrictions—together with the failure of other so-called “liberal,” but really statist policies—had become manifest. Thoughtful persons started to see the importance of returning to true liberal principles, of rediscovering fundamental truths. It was, in some sense, a new birth of freedom.

One of the first signs of this new birth of freedom was Stephen Halbrook’s 1981 article in the George Mason University Law Review (now the George Mason Law Review), “The Jurisprudence of the Second and Fourteenth Amendments.” Many works are called groundbreaking, but this one deserves the title. Steve argued that the Second Amendment guarantees an individual right to arms, and that the Fourteenth Amendment was intended to make the Second Amendment enforceable against the states. At the time, those arguments were outliers to the point of being shocking in academic and legal circles. But Steve’s work, and the work of other scholars, steadily revealed a sure foundation for these positions. Decades later, the U.S. Supreme Court confirmed both of those principles in District of Columbia v. Heller (2008) and McDonald v. Chicago (2010).

Steve had a combination of training and interests that fitted him perfectly for the job of pioneering Second Amendment scholarship. He was at once a lawyer, trained philosopher, and historian. Steve brought all these skills to bear in his monumental 1984 book, That Every Man Be Armed. That book delved deeply into the history and original meaning of the Second Amendment. Steve examined eighteenth century English constitutional history, understandings of rights to firearms during the American founding, and the later American history in the antebellum period, reconstruction, and twentieth century. This was the first significant book-length treatment of the Second Amendment. It laid the foundation for the next four decades of scholarship and debate concerning the Amendment.

In the 1980s and 90s, Steve was joined by other important scholars working on the right to keep and bear arms. Two of the first were Joyce Lee Malcolm, who revealed the earlier English history, and Don Kates, who had learned the importance of carrying a firearm during his civil rights work in the 1960s in the South. Daniel Polsby teamed up with Don to write several influential empirical studies of the effects of gun prohibitions, and provided his own robust arguments for the importance of gun ownership and carry. Nelson Lund has elegantly illuminated the philosophic basis of the right. Robert Cottrol and Raymond Diamond have used their knowledge of history, race relations, and civil rights to emphasize the importance of firearms for securing the liberties of black Americans. In 2012, Nicholas Johnson, David Kopel, George Mocsary, and Michael O’Shea wrote the first law school textbook on the Second Amendment, now in its second edition. The field had come of age, and flourishes today, with articles pouring out every year on all sides of the debate.

All of them need to address Steve’s work. In article after article, and book after book, Steve has continued to make invaluable contributions to the field he essentially founded. By the mid-1980s, journals were holding symposia on the Second Amendment. For the 1986 symposium in Law and Contemporary Problems, Steve wrote a detailed analysis of the language of the Second Amendment entitled “What the Framers Intended: A Linguistic Analysis of the Right to ‘Bear Arms.’” After several more articles, in 1989, he produced another book, A Right to Bear Arms: State and Federal Bills of Rights and Constitutional Guarantees. That book meticulously documents the various state constitutional provisions that influenced the drafting and ratification of the Second Amendment.

Steve moved forward in time with his next book, first published in 1998, called Freedmen, the Fourteenth Amendment, and the Right to Bear Arms, 1866-1876. This is an exhaustive, carefully researched study of the struggle of newly-freed black Americans to secure the equal benefit of the right to keep and bear arms. The book made a huge contribution to our understanding of the importance of the Second Amendment during the postbellum period, and of the fundamental and enduring link between the right to keep and bear arms, and social and civil equality.

As if these were not enough, Steve’s 2008 book, The Founders’ Second Amendment, remains the definitive account of the founding-era history of the Amendment’s origins, drafting, and ratification.

Steve’s body of scholarship is so vast that I have only been able to mention some of it here. All of his work shows his historical acumen and penetrating legal analysis. His work is influential and widely read not only among academics, but among judges as well. The U.S. Supreme Court repeatedly cited and relied on his work in both District of Columbia v. Heller and McDonald v. City of Chicago. Federal courts have cited his work in 122 other decisions (and counting). In addition to his scholarship, Steve is an active litigator. He has been deeply involved in many Second Amendment cases, including Heller and McDonald.

In this new book, Steve turns to the history of the right to carry firearms outside the home. His topic couldn’t be more timely. This is a question of enduring importance, but with special salience now. The federal courts have split over the extent to which the Second Amendment applies outside the home, the U.S. Supreme Court dodged the issue in the 2019 Term, and that Court is likely to face the question again in the near future.

Recent political and social unrest underscores the importance of this topic. The events of 2020 have emphasized to many, if they did not notice it before, that every citizen is his or her own first responder. In American cities, homicide rates have ballooned. In 2020, in a sample of 57 large and medium-sized cities, murder rose 37 percent. The numbers for individual cities are even more staggering: a 95 percent increase in Milwaukee, 74 percent in Seattle, 72 percent in Minneapolis, 58 percent in Atlanta, 55 percent in Chicago. The COVID epidemic has prompted many state and local governments to release convicted criminals from prison. Faced with growing public hostility, police have backed down and ceased active policing, such as patrolling areas. In many places today, because of police passivity, officers are no longer an effective deterrent to crime. They appear only when called for, after a shooting has occurred. And in many cities, the majority of serious crimes—even homicides—go unpunished. In 2020, clearance rates for homicides fell. Chicago’s clearance rate, for example, fell 6 percentage points to a mere 46 percent. Greater reluctance to cooperate with the police, mask wearing, and fewer police on the job because of contracting COVID have all contributed to the slip in clearance rates for the most serious crimes. In some cities, clearance rates are dismal even in ordinary years. In 2019, Baltimore’s clearance rate for homicides was 32 percent. In 2016, Detroit’s was less than 15 percent.

Across the country, government officials charged with protecting public safety in our cities—from Minneapolis to New York, Kenosha to Atlanta—failed spectacularly. For weeks, officials in Portland ceded all control over a swath of the city’s downtown to rioters and anarchists. Looting, intimidation, and murders occurred. Just ask a small business owner in Kenosha, or a single mom living in Seattle’s “Capitol Hill Autonomous Zone,” whether the right to keep and carry firearms for self-defense is an outdated relic in our society.

Actually, we don’t have to ask them. Americans by the millions, of all races and in all areas, are showing by their actions what they think about the right to keep and carry arms. They are doing it. Gun sales have been soaring, especially to first-time buyers. The FBI’s figures show that American gun sales surged in 2020, with nearly 23 million firearms purchased that year—a 65 percent increase over 2019. Sales for the month of July 2020 alone were at least 1.8 million, a 122 percent increase over July 2019. And the trend has continued into 2021: the FBI processed nearly 4.3 million background checks for gun buyers in January, up from 2.7 million in January of 2020.

Now 40 percent of first-time buyers are women. And a survey of gun retailers reports that, for the first half of 2020, sales to black Americans were up 58.2 percent, the largest increase for any demographic group. More and more Americans understand that the professional police simply cannot prevent all violent crimes from occurring, and that their wisest course is to provide the means to defend themselves.

In this book, Steve brings his characteristic blend of acute legal analysis and thorough historical learning to bear on the question of the right to carry. He demonstrates that the right to carry a firearm freely outside the home was well-accepted at the founding. He shows its roots in England. And he demonstrates that the right to carry continued to be well-accepted throughout most of the nineteenth century. In the process, Steve dispels myths and misinterpretations about the history of the right to bear arms that have muddied recent debate. These include the notion that the Founders understood the 1328 Statute of Northampton to generally prohibit carrying arms in public. And the idea that the acceptance of the right to carry was limited to the slaveholding South.

Like Steve’s earlier work, this book promises to become a definitive account—in this case, of the history of the right to carry. As the debate continues, Second Amendment scholars of all views will have to grapple with the arguments in this book.

Renée Lettow Lerner

Donald Phillip Rothschild Research Professor of Law

George Washington University Law School
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The Second Amendment to the United States Constitution provides: “A well regulated militia, being necessary to the security of a free state, the right of the people to keep and bear arms, shall not be infringed.” Whether that protects the right to carry a firearm outside the home and in public is a festering issue among the courts, historians, and members of the public.

Over forty states allow law-abiding citizens to exercise their right to carry firearms in public, either with or without a license. Only a handful of states prohibit the bearing of arms by virtually all of their citizens by limiting their licenses to carry to a select few individuals who, in the subjective eyes of the police or other government officials, have a special “need” to do so.

Most states do not restrict the carrying of a firearm openly, such as a handgun carried exposed in a holster. Carrying a handgun concealed means having clothing over the handgun such that it is not visible to common observation. Because of their size, rifles and shotguns are normally carried openly, although they are not typically carried in public, outside of the contexts of hunting and target shooting. Handguns are most frequently carried for self-defense.

During oral argument in the seminal case of District of Columbia v. Heller (2008),1 Supreme Court Justice Anthony Kennedy asked the lawyer for the District whether the Second Amendment’s reference to “the right of the people to keep and bear arms” concerns something besides the militia. When counsel replied that those words refer only to “a military context,” Justice Kennedy then asked the further question: “It had nothing to do with the concern of the remote settler to defend himself and his family against hostile Indian tribes and outlaws, wolves and bears and grizzlies and things like that?”2 This question suggested that Justice Kennedy read the Amendment to protect an individual right to carry arms for self-defense outside the home, where unfriendly humans and wild animals would be encountered.

While the right had obvious utility in frontier society, one might ask what relevance does the right to carry a gun outside the home have in today’s modern society?Richard Posner, a prominent law professor and longtime federal judge, answered that “a Chicagoan is a good deal more likely to be attacked on a sidewalk in a rough neighborhood than in his apartment on the 35th floor of the Park Tower.”3 The murder rate in today’s Chicago far exceeds that of any cattle town in the Wild West. And, of course, the riots and social unrest of 2020 further put to rest any suggestion that Americans do not need the means of self-defense on our streets today.

On April 19, 1775, American patriots bearing their own firearms stood outside under a bright sun before a contingent of British Redcoats representing the greatest military power on Earth. These Americans did not bear arms in their living rooms or before their fireplaces, but carried and bore their private firearms prominently in public—on the town common of Concord, Massachusetts. In Ralph Waldo Emerson’s words: “Here once the embattled farmers stood / And fired the shot heard round the world.”4 Thus, privately-owned firearms, publicly borne by citizens, launched the American Revolution, and, before long, a new country that became the United States of America.

The Founders who drafted the Bill of Rights in 1789 recalled the British efforts to confiscate private firearms from the American colonists and knew that firearms helped to win the American Revolution. They also knew that the same firearms could be used for protection against persons and wild animals that would do harm. This was all in addition to the Founders’ understanding of world history, which taught them the great dangers posed to an unarmed citizenry by tyranny. They would thus enshrine the right to bear arms in the Second Amendment.

Yet today, there has developed a cottage industry of advocates who seek to write out of American history these basic facts found in elementary school books. Their objective is to establish that, in contravention of the Second Amendment’s clear text and America’s Founding history, individual Americans actually have no right to bear arms.

This book seeks to address and rebut such assertions. It demonstrates that the Second Amendment guarantee that “the right of the people to…bear arms, shall not be infringed” protects the individual liberty to carry firearms outside the home for self-defense and other lawful purposes. It is based on the Amendment’s text, history, and tradition. This book should not be necessary to show that “the people” have an individual right to “bear arms,” but because the explicit text and its surrounding history have been so obstructed and distorted by some, this work is indeed warranted.

Today, the overwhelming majority of states recognize a right to carry a handgun in public, either with or without a license. Only eight states—California, Delaware, Hawaii, Maryland, Massachusetts, New Jersey, and New York, and Rhode Island—grant discretion to the government to restrict that right only to those few persons it decides “need” or have “good cause” to carry a firearm. These outlier states make it a serious crime to bear arms for self-defense, without first receiving permission to do so from the government, and routinely incarcerate their own citizens and unsuspecting travelers for gun possession on the basis that, to put it colloquially, “Your papers are not in order!” These discretionary licensing schemes have become a major issue in Second Amendment litigation, with some federal circuits upholding such laws and others invalidating them.

As examples, Florida will issue a license to carry a concealed handgun to a resident or nonresident who demonstrates competence with a firearm and has not been convicted of a felony, committed to a mental institution, or otherwise disqualified.5 Florida also recognizes and honors conceal carry licenses issued by many other states;this allows those out-of-state residents, holding their home state licenses, lawfully to carry handguns in Florida.

In stark contrast, New Jersey requires that a person have “a justifiable need to carry a handgun” in the form of “a special danger to the applicant’s life”; “[g]eneralized fears for personal safety are inadequate.”6 In practice, New Jersey’s government rarely finds that individuals have proven an adequate need to carry firearms in that state. And New Jersey, unlike Florida and many other states, does not recognize carry licenses issued by any other state.

One would think from the clear text of the Second Amendment that courts would presume a general right to carry and closely scrutinize restrictions. But the starting point for those courts upholding carry restrictions appears to be an outright denial of the existence of the right.

This book begins by analyzing the text of the Second Amendment. What could be confusing about the prohibition on the infringement of “the right,” not the privilege, of “the people,” not a tiny elite, to “bear arms”?Especially such a right found expressed at the top of the American Bill of Rights. Plenty, if one muddies the water enough.

Next, the English origins of the right to bear arms are traced. The Statute of Northampton of 1328, cited by some today as somehow overriding America’s Second Amendment, was actually construed as prohibiting one from going armed in a manner to terrify one’s fellow subjects. The leading precedent construing this medieval statute is the 1686 case of Rex v. Knight,7 a prosecution against a Protestant activist who carried arms for self-defense against attacks by Catholic partisans. The Catholic King James II increasingly resorted to disarming his Protestant political opponents, prompting his removal in the Glorious Revolution of 1688.

The Declaration of Rights of 1689 recognized the right of English Protestants to “have Arms for their Defence” as allowed by law. The right was not accorded to Catholics, particularly the majority of Ireland’s population, who were also denied the benefit of other civil rights then available to Protestants.

The right to bear arms continued to be recognized in England, even in tumultuous times. What was seen as a universal right in England was reversed in oppressed Ireland. It was not until 1870 that a license to carry a gun was required in England;even then, anyone could buy the license at a post office. Only beginning in 1920 was an Englishman required to show a “need” to the authorities for a gun license, representing the loss of the right to bear arms.

The American settlers would insist on, and expand, their already existing rights as Englishmen. In the colonies, carrying arms was generally an unchallenged right, a practical necessity, and sometimes a legal duty. When the Stamp Act and other oppressive measures were imposed in 1765, the Sons of Liberty protested. They often carried arms openly or concealed at will. In the 1770 homicide trials arising out of the Boston Massacre, both the prosecution and the defense agreed that individuals in the colonies had a right to carry weapons for self-defense.

While the British began to cut off the supply of arms and ammunition to the colonies, the royal administration in the colonies recognized that it had no legal power to seize arms from those who were carrying or transporting them. But once armed conflict erupted at Lexington and Concord, British commander Thomas Gage demanded that Bostonians surrender their firearms in exchange for safe passage to leave the city. He then confiscated the firearms and reneged on his promise. The Revolution was on, and the independent states began adopting constitutions and bills of rights, including recognition of the preexisting right to bear arms.

When the Constitution was proposed for the United States, the alarm went out that it had no bill of rights. Recognition of the right to bear arms was demanded along with freedom of speech. James Madison proposed what became the Second Amendment with its familiar wording, and the Bill of Rights was ratified by the states in 1791.The right to bear arms for self-defense was taken for granted as a legal right and necessary practice. The federal Militia Act of 1792 required able-bodied males to arm themselves. The Founders personally carried arms and defended the right to do so.

At the beginning of the early Republic, citizens were at liberty peaceably to carry armsout side the home in public, openly or concealed, without any restrictions. Legal commentators acclaimed the constitutional right to bear arms as the palladium of liberty of a free state.

By statute or judicial decisions, some states prohibited going armed in a manner that would terrorize others, and required violators to find sureties to keep the peace. In 1813, over two decades after ratification of the Second Amendment, two states banned one method of carrying firearms, i.e.,the carrying of concealed weapons; a handful of other states followed. Courts upheld these restrictions because one could bear arms openly. Most states, however, continued to allow arms to be carried openly or concealed.

The slave codes provided the great exception to the right to bear arms, as well as to other recognized constitutional and civil rights. Slaves were virtually prohibited from firearms possession, while free blacks—unlike free whites—were required to obtain a license to carry a firearm. Like today, in America’s “may issue” carry states, licenses were subject to the discretion of the government’s issuing authority.

In considering the history of the Second Amendment, the Supreme Court has placed an emphasis on text and history. The history is important to illuminate the public understanding of the text when it was adopted in 1791. Logically, at some point, the history becomes sufficiently remote in time from the Amendment’s adoption that it no longer has relevance to constitutional adjudication. Although we cannot pinpoint with precision the time at which the history becomes irrelevant, certainly the death of the leading Founders by the 1820s is a logical stopping point for purposes of trying to understand the meaning of the Second Amendment; John Adams and Thomas Jefferson both died on the fiftieth anniversary of the Declaration of Independence in 1826. Nevertheless, this book is intended to give a full history of carriage in America through the centuries, and thus does not terminate in the early 19th century.

When slavery was abolished in 1865, the Southern states reenacted the slave codes as the black codes, a prominent provision of which was the requirement that African Americans must obtain a license, subject to official discretion, to possess and carry firearms. Congress sought to prohibit the confiscation of unlicensed firearms from the newly-freed slaves through passage of the Civil Rights and Freedmen’s Bureau Acts of 1866. The Fourteenth Amendment was proposed and ratified intending, in part, to protect the right to bear arms from state violation, and the Civil Rights Act of 1871 provided for enforcement of that and other rights. The courts responded with mixed results to the carry restrictions that were enacted in a handful of states during Reconstruction.

The U.S. Supreme Court weighed in with two decisions in the last quarter of the nineteenth century. United States v. Cruikshank8 held that the rights peaceably to assemble and to bear arms for a lawful purpose preexisted the Constitution, but no basis existed for the federal prosecution of private individuals for violation of the exercise of those rights by African Americans. And in Presser v. Illinois,9 the Court held that the requirement of a license to parade with arms in cities, which was passed during a period of labor unrest, did not infringe on the right to bear arms. Both of these decisions pre-dated the Supreme Court’s adoption of the “incorporation doctrine” of the Fourteenth Amendment, which began in 1897.

Before and after the turn of the century, restrictions were sporadically enacted against the bearing of arms in unique contexts not shared by most of America. Far from being predominant or longstanding, these laws were needles in a haystack. Some “Wild West” cattle towns disallowed the carrying of firearms, although statehood and court rulings invalidated some of the bans. Jim Crow-inspired licensing requirements and fees essentially prohibited blacks from exercising the right to bear arms in some states. And New York’s Sullivan Law of 1911, named after a politician with ties to organized crime, sought to ensure that Italians and other immigrants went to prison if they dared to carry a gun for self-defense.

In the twentieth century and beyond, the state courts upheld the right to bear arms under state constitutional guarantees. The U.S. Supreme Court upheld the common law right to be armed in self-defense, opined in dictum that restrictions on concealed carry did not violate the right to bear arms, and in United States v. Miller,10 held that militia arms are protected by the Second Amendment.

Finally, in Heller, the Court held that the District’s handgun ban violated the individual right to keep and bear arms. The opinion clarified that to “bear arms” means to carry arms and has no exclusive militia context. And it rejected the view that the right could be dismissed or diminished by judge-made interest-balancing tests. That was followed by the Supreme Court’s McDonald v. Chicago decision in 2010,11 which held the right to arms to be fundamental and protected from state violation by the Fourteenth Amendment.

After that, the Supreme Court in Caetano v. Massachusetts12 in 2016 remanded a state court decision that misapplied Heller’s broad test for protected arms; the decision was premised on the right to bear arms outside the home, as the case involved a stun gun carried in public. At the time of this writing, the Court has not weighed in on the merits of a Second Amendment case since then.

Since Heller and McDonald were decided, state carry bans have been litigated in the lower federal courts. Some federal circuits have found discretionary issuance laws to violate the right of the public at large to bear arms. Other circuits have upheld the denial of the right to ordinary citizens, typically under a watered-down version of intermediate scrutiny that allows judges to balance away the right.

One extreme example of a restriction and of a judicial decision to uphold it was New York City’s rule prohibiting the transport of a handgun from one’s licensed premises (a home or business) to other locations. The Second Circuit upheld the rule because a single police official opined that such transport would threaten public safety. After the Supreme Court granted certiorari to review that decision, the supposed grave public safety concerns addressed by the law dissolved. The City revised the law in an effort to moot the case. The Supreme Court then held that the case no longer presented a live case or controversy, and thus made no ruling on the merits.13

* * *

This book ends with an afterword that puts the right to bear arms outside of the home into perspective. This book does not engage in argument about whether the right to bear arms is good or bad policy, and instead seeks to establish what the Constitution means and requires. Criminologists debate whether various restrictions on the right work or don’t work, yet as the Supreme Court stated in District of Columbia v. Heller: “But the enshrinement of constitutional rights necessarily takes certain policy choices off the table.”14

Today, the overwhelming majority of states recognize the right to bear arms, with variations about open and concealed carry and about whether carry permits are required. Only eight states are “may issue,” i.e., government officials may issue a permit, but are not required to do so, if they decide a person “needs” to carry a firearm. Litigation over the issue of what the Second Amendment means and requires is mostly limited to those states. And it is those states’ restrictions that have raised the issue about whether Congress has authority to require states to recognize the carry permits of other states, in the same way that states recognize and honor one another’s driver’s licenses.

The way and extent to which the right to bear arms is exercised may vary with societal changes, uncertainties, and disasters. The year 2020 exemplified that, with record gun sales being prompted by political transformations resulting in greater restrictions in certain states, fewer restrictions in other states, the arrival of the coronavirus and its devastating impact, and the sparking of rioting and pullback of law enforcement nationwide.

Whatever the future holds, the Second Amendment and the ongoing love affair of Americans with private firearms ownership have endured for well over two centuries. If some politicians and judges are mystified by the meaning of the words “the right of the people to…bear arms,” most Americans are not. The Bill of Rights is not just ten commandments that tell the government what it cannot do, but is a testament to instruct the people as to their rights so they can protect them.

_____________________
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“THE RIGHT OF THE PEOPLE
TO…BEAR ARMS”


The Second Amendment unequivocally guarantees the right of “the people” to “bear arms”: “A well regulated Militia, being necessary to the security of a free State, the right of the people to keep and bear Arms, shall not be infringed.”15 What did those words mean in ordinary English when the Amendment was ratified in 1791, and do they mean anything different today?

The Bill of Rights was intended to inform the ordinary citizen of his or her rights. Understanding its meaning is not a legal monopoly of the very same governmental entities whose powers it was intended to limit. St. George Tucker said it best in his 1803 treatise, the first ever published on the Constitution, as follows:


A bill of rights may be considered, not only as intended to give law, and assign limits to a government about to be established, but as giving information to the people. By reducing speculative truths to fundamental laws, every man of the meanest capacity and understanding may learn his own rights, and know when they are violated….16



The text should be read while keeping in mind the words of Justice Felix Frankfurter: “To view a particular provision of the Bill of Rights with disfavor inevitably results in a constricted application of it. This is to disrespect the Constitution.”17 Since the 1960s, the Second Amendment has suffered more than its share of disrespect.

“The Right of the People”

The Second Amendment refers to “the right of the people.” The term “people” was defined as “persons in general” in Webster’s 1806 dictionary,18 and “the people” was defined as “the commonalty, as distinct from men of rank” in his 1828 dictionary.19 Noah Webster was a prominent Federalist spokesman in the debates on the Constitution in 1787, and his latter dictionary was adopted as the standard by Congress and the American people.20

In the constitutional lexicon, only “the people” or “persons” have “rights,” while governments have “powers.”21 Although the term “States’ Rights” came into colloquial use in the early Republic, the States have powers, not rights, and only persons have “rights.” Webster defined “right” in pertinent part:


Just claim; immunity; privilege. All men have a right to the secure enjoyment of life, personal safety, liberty and property. We deem the right of trial by jury invaluable, particularly in the case of crimes. Rights are natural, civil, political, religious, personal, and public.22



Thus, “the right of the people” refers to a just claim or freedom by persons at large, not an authorization granted by government to privileged persons. The phrase “the right of the people” appears in the First Amendment: “Congress shall make no law…abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the government for a redress of grievances.” After the Second Amendment’s reference to “the right of the people to keep and bear arms,” the Fourth Amendment guarantees: “The right of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated….”

The Ninth Amendment uses the same phraseology, only in the plural rather than the singular: “The enumeration in the Constitution, of certain rights, shall not be construed to deny or disparage others retained by the people.” Whatever those rights are, they extend to the people at large and may not be denied or disparaged to all except an elite chosen by government.

The word “the” used twice in the phrase “the right of the people” is significant. The term “the right” expresses a preexisting right, not a new right invented for the Bill of Rights. To declare that “the right” to do or be free of something shall not be abridged, infringed, or violated presupposes that the right already exists.

The unitary phrase “the right of the people” appears in the First, Second, and Fourth Amendments. No one would suggest that exercise of the right to assemble and petition the government for a redress of grievances, and security from reasonable searches and seizures, are not a “right of the people,” but may be limited to a select few individuals determined by government officials to have a special “need.” So too, “the right of the people to…bear arms” extends to the populace at large, and is not restricted as a “privilege to bear arms” reserved to a handful of societal elites, all receiving the blessing of their friends in government.

All four of the above Bill of Rights guarantees protect individuals from government action; none of them delegate or reserve powers to governmental bodies.

The term “the right” also appears in the Bill of Rights in reference to a subclass of private individuals constituting less than “the people” at large. The Sixth Amendment provides that “in all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury….” The Seventh Amendment states in part: “In suits at common law, where the value in controversy shall exceed twenty dollars, the right of trial by jury shall be preserved….” In every instance where it is used, the term “right” is a guarantee to individuals against governmental action.

The Militia Clauses

The Tenth Amendment concerns “powers,” not “rights,” and distinguishes “the States” from “the people”: “The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.” The “right of the people” to bear arms was not a secret code for “the power of the States” to maintain militias.

When a subset of “the people” is intended, the Bill of Rights is clear. The Second Amendment itself distinguishes “the people” from the subset “well regulated militia.” A subset of the militia appears in the Fifth Amendment as follows: “No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or indictment of a grand jury, except in cases arising in the land or naval forces, or in the militia, when in actual service in time of war or public danger….”

The militia would be in active service when called forth “to execute the laws of the Union, suppress insurrections and repel invasions.”23 The distinction is thus made between “the people” at large (who have the “right” to bear arms), the general “well regulated militia,” and that part of the militia “when in actual service.”

If keeping and bearing arms was a “right” only of “the militia, when in actual service,” the Framers certainly would have so stated. It would have been odd, when guaranteeing “the right of the people to keep and bear arms,” had the Framers really meant “the right of the militia to keep and bear arms when authorized and activated by the government.”

Moreover, the power of a State to maintain and call out the militia is just that—a power, not a right. But does a person have a “right to bear arms” in the militia?When not in actual service, a militia member has as much of a right to bear arms as any other person. But when in actual service, a militia person has no “right” to bear arms unless ordered to do so, in which case bearing arms is a duty, not a right. Indeed, a person “in the land or naval forces, or in the militia, when in actual service in time of war or public danger” may not only be subject to trial by a military tribunal rather than upon an indictment by a grand jury, but also must obey all lawful commands, even those precluding exercise of rights such as speech, assembly, and bearing arms.

Moreover, whether a person is conscripted into or volunteers for service in a militia, there is no constitutional “right” to join or be in the active militia of a state or the federal government. Once in a militia, a person has no “right” to keep, bear, use, or otherwise have access to arms, but may do so only subject to the command of superior officers. To speak of the “right to bear arms in the militia” is an oxymoron.

Similarly, “the right of the people” to bear arms is not limited only to those appointed to do so by a state. It is not analogous to the militia clause of the Constitution, which reserves to the states respectively “the Appointment of the Officers.”24

In short, “the right of the people” to assemble, to bear arms, to be secure from unreasonable searches, and to retain nonenumerated rights is not limited to a subset of the people chosen by the government to enjoy special privileges. These are rights reserved for all the people.

To Keep and Bear Arms

The Second Amendment refers to two separate but related rights, i.e., the right to keep “and” to bear arms. Keeping implies passive possession, actual or constructive, while bearing implies active carrying on the person. T he two words in this clause have different meanings, just as do the two words in the other constitutional clauses such as “search and seizure” in the Fourth Amendment, and “cruel and unusual” in the Eighth Amendment.

Textually, the right to keep and bear arms is no more restricted to the home than are the First Amendment rights to the free exercise of religion, freedom of speech and the press, and “the right of the people peaceably to assemble, and to petition the government for a redress of grievances.” If nothing more is meant than keeping arms in the home, there would be no point in including a right to bear arms.


Webster defined “keep” in part as:

1.To hold; to retain in one’s power or possession; not to lose or part with; as, to keep a house or a farm….

2.To have in custody for security or preservation.…

3.To preserve; to retain.25



Webster’s following further definition seems particularly apropos to the right to keep arms: “To have in the house….”26

The term “bear,” according to Webster, meant “to carry” or “to wear; to bear as a mark of authority or distinction; as, to bear a sword, a badge, a name; to bear arms in a coat.”27 Consistent with the meaning of “bear arms” as carrying weapons on the person, Webster defined “pistol” as “a small fire-arm, or the smallest fire-arm used…. Small pistols are carried in the pocket.”28

As will be seen in this work, the term “bear arms” was used countless times to refer not just to military activity, but also to carrying arms for self-defense, hunting, and resistance to tyranny. When coupled with “the right of the people,” the term “bear arms” always refers to individuals carrying arms and never refers to military service, in which persons are subject to commands by their senior officers rather than being entitled to rights. The term was also used in regard to restrictions on slaves: “Let no Negroe or mulattoe be capable…of keeping, or bearing arms….”29 That too had no militia nexus.

A purportedly brand new method of bean counting called Corpus Linguistics asserts that, in the eighteenth century, the term “bear arms” most often appeared in a military context, and then makes the illogical leap to claim that it always has that meaning. Besides disregarding the context in which the right to bear arms was actually discussed by the Founders, proponents of the theory use the overly broad search term “bear arms” rather than the more narrow term at issue, the “right to bear arms,” which could not have meant being required to serve in the militia.30

Neither the First nor the Second Amendment limits exercise of the rights declared therein to the home or other private places. The “free exercise” of religion, “the freedom of speech, or of the press,” and “the right of the people peaceably to assemble, and to petition the government for a redress of grievances” are all activities that may be conducted in public. By the same token, the right to “bear arms” is an activity, not just a passive right, and nothing in the text restricts it from being exercised in public. It would be bizarre to limit the term “bear arms” to carrying a weapon from one’s kitchen to the living room.

When a provision of the Bill of Rights applies only to a house, it says so; the Third Amendment’s restrictions on quartering soldiers “in any house” do not apply to buildings that are not houses.31 The Fourth Amendment protects the right to be secure from unreasonable searches and seizures not only in houses, but also in persons, papers, and effects.

What are the “arms” that the people may keep and bear?According to Webster, “arms” are “weapons of offense, or armor for defense and protection of the body.”32 Citing Blackstone, Webster noted: “In law, arms are any thing which a man takes in his hand in anger, to strike or assault another.”33

The Second Amendment ends by stating that the right to bear arms “shall not be infringed.” For the breadth of the term “infringe,” Webster’s definition of that term indicates the following direct and indirect transgressions:


1. To break, as contracts; to violate, either positively by contravention, or negatively by non-fulfillment or neglect of performance. A prince or private person infringes an agreement or covenant by neglecting to perform its conditions, as well as by doing what is stipulated not to be done.

2. To break; to violate; to transgress; to neglect to fulfill or obey; as, to infringe a law.

3. To destroy or hinder; as, to infringe efficacy.34



Like the First Amendment’s command that Congress shall make no law “abridging the freedom of speech,” the Second Amendment proscribes any infringement, not just “unreasonable” infringement. By contrast, the Fourth Amendment proscribes only “unreasonable” searches and seizures.

By the plain language, surely it would be an infringement of the right of the people to bear arms for a law to prohibit the bearing of arms to the people at large and to allow only privileged persons to bear arms whom the government decides have a “need” to do so. Nor would the infringement be justified if another branch of the government—the courts—decides, based on a doctrine invented by those same courts, that an asserted governmental interest overrides the constitutional right.

We live in an age in which courts have recognized—perhaps invented—rights that have no specific mention in the Constitution. Yet, as detailed later in this work, some courts sweep the right to bear arms under the rug. As the Supreme Court has stated, there is “no principled basis on which to create a hierarchy of constitutional values,”35 and “the Second Amendment is not “a second-class right, subject to an entirely different body of rules than the other Bill of Rights guarantees….”36

The Supreme Court has explained that, when determining the meaning of the Second Amendment, the relevant inquiry is “the public understanding in 1791 of the right codified by the Second Amendment.”37 James Madison wrote to Henry Lee in 1824:


I entirely concur in the propriety of resorting to the sense in which the Constitution was accepted and ratified by the nation. In that sense alone it is the legitimate Constitution. And if that be not the guide in expounding it, there can be no security for a consistent and stable, more than for a faithful exercise of its powers. If the meaning of the text be sought in the changeable meaning of the words composing it, it is evident that the shape and attributes of the Government must partake of the changes to which the words and phrases of all living languages are constantly subject. What a metamorphosis would be produced in the code of law if all its ancient phraseology were to be taken in its modern sense.38



The above analysis of the text of the Second Amendment is confirmed by its history and tradition, from its English origins, adoption by the Founders, and custom and practice in the early Republic. The literal meaning of the right to bear arms, while denigrated by detractors, has persisted through today.

_____________________
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ENGLISH ORIGINS OF THE INDIVIDUAL RIGHT TO BEAR ARMS
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TO GO ARMED

The impetus for recognition of the Second Amendment right to bear arms goes far further back than King George III’s attempt to disarm the American colonists, which helped to spark the American Revolution. While it is a universal law of history that tyrants attempt to disarm their subjects, the Americans were cognizant of the disarming measures taken by kings in seventeenth century England. Those measures took various forms, from laws imposing property qualifications to possess firearms to searches for and confiscation of firearms.

In the famous prosecution of Sir John Knight, the Catholic King James II sought to prosecute a Protestant political enemy for carrying arms under the all-but-forgotten medieval Statute of Northampton. It backfired when the court ruled that the law applied only to persons going armed in a manner to terrify others.

In the controversy over the Second Amendment today, it is argued by some that the Statute of Northampton criminalized even the peaceable carrying of arms, that the early Statute somehow overrides the later constitutional right to bear arms, and thus that the government may prohibit the people from bearing arms outside the home and in public. Some even argue that Sir John Knight was not really acquitted because he carried arms without evil intent, but (so the theory goes) because he acted as a government agent.

It seems farfetched to claim that an obscure medieval English statute negates an American constitutional right. This chapter tells the complete, accurate story of the Statute, the Knight case, and how the English common law forbade the carrying of arms only if one did so intending to terrorize his fellow subjects.

A)   From the Statute of Northampton to Restoration of the Stuarts

Three Edwards attempted to rule England with an iron hand in the years 1272 to 1377.That required arming the monarch’s forces and disarming and suppressing any potential opponents and unruly serfs. One form of doing so was to issue orders to sheriffs to prohibit subjects from going armed without “the license of the King.” Such diktats were rendered by Edward I Longshanks,39 one of the most ruthless kings who is best known today for his cruelty toward the Scots (he ordered the indescribably gruesome execution of William Wallace of “Braveheart” fame).Similar commands were issued by his son Edward II, who fought against reforms by the barons and was eventually forced to abdicate, after which he was murdered.40

Under the above, the King and his minions had the arbitrary power to decide who could be licensed to keep or carry arms and who could not. As Parliament began to gain more power, such monarchal decrees, not based in the rule of law, began to recede somewhat. Obviously, they were not part of the English heritage that the Americans would adopt centuries later.

The Statute of Northampton was passed in 1328, over a decade before the birth of Geoffrey Chaucer of The Canterbury Tales fame and over four-and-a-half centuries before adoption of the American Second Amendment. This was the second year of the rule of Edward III as King of England. War and political violence characterized the era. The Statute sought to protect the regime’s supremacy and repress disorder as follows:


Item, it is enacted, that no man great nor small, of what condition soever he be, except the King’s servants in his presence, and his ministers in executing of the King’s precepts, or of their office, and such as be in their company assisting them, and also [upon a cry made for arms to keep the peace, and the same in such places where such acts happen,] be so hardy to come before the King’s justices, or other of the King’s ministers doing their office, with force and arms, nor bring no force in affray of the peace, nor to go nor ride armed by night nor by day, in fairs, markets, nor in the presence of the justices or other ministers, nor in no part elsewhere, upon pain to forfeit their armour to the King, and their bodies to prison at the King’s pleasure.41



What did the awkward and archaic language mean to “bring no force in affray of the peace, nor to go nor ride armed”?As read in the handful of English judicial decisions that were rendered on the Statute, essential elements of the crime included not just going or riding armed, but also doing so in affray of the peace. The term “affray” generally entails the creation of great fear in the minds of others. And what ultimately matters is not some purportedly original meaning of the medieval Statute, but the understanding of what was recognized as a crime at common law when the United States was founded and the Bill of Rights adopted.

That the Statute was not aimed at single, peaceable subjects just going about their business was made clear in orders given by Edward III to sheriffs the same year, “to cause the statute made in the late parliament at Northampton prohibiting men coming armed before justices or other ministers of the king, or going armed, etc., to be observed,” and to investigate “the malefactors who have made assemblies of men-at-arms or have ridden or gone armed in his bailiwick, contrary to the statute and the king’s proclamation….”42 He further ordered sheriffs “to take all those whom he shall find going armed, with their horses and armour, and to cause them to be imprisoned, and their horses and armour to be kept safely until otherwise ordered….”43

In 1332, officials in Northumberland were instructed about “malefactors and felons, who made assemblies in excessive number and daily perpetrated many crimes openly,” and were ordered “to pursue, arrest and take them and all persons riding or going armed to disturb the peace….”44 Similarly, in 1334, reciting that “it was ordained that no one except a minister of the king should use armed force or go armed in fairs, markets, etc.,” the mayor and bailiffs of York were told that “the king has learned that several malefactors and disturbers of the peace, not respecting these statutes, making assemblies and illicit gatherings both by day and night in York, its suburbs and neighbourhood, go about armed and lie in wait for those coming and going to and from that city, and staying there, both the king’s ministers and other lieges, and beat, wound and rob them….”45

A further law under Edward III, passed in 1350, provided: “And if percase any Man of this Realm ride armed [covertly] or secretly with Men of Arms against any other, to slay him, or rob him, or take him, or retain him till he hath made Fine or Ransom for to have his Deliverance…it shall be judged…Felony or Trespass, according to the Laws of the Land of old Times used….”46 The offense thus consisted of gangs riding with concealed arms to murder, rob, or kidnap.

Fast forward to the year 2021, when the U.S. Court of Appeals for the Ninth Circuit cited this statute for the proposition: “In 1350, Parliament specifically banned the carrying of concealed arms.” It quoted the part about riding armed secretly but deleted the part beginning with “to slay him.”47 The law was cited as an example of the lack of historical support for the right of individuals peaceably to carry arms.

In 1377, when only ten years old, Richard II assumed the crown after his grandfather Edward III died. That same year, the actual council that governed for Richard ordered the mayor and bailiffs of Newcastle to arrest persons “making confederacies, congregations, unlawful assemblies or other mischief in that town, going armed, bearing arms or leading an armed power to the disturbance of the peace….” Such persons, “fearing not” the Statute of Northampton and other laws, “have gone and go armed and bearing arms wander hither and thither, laying snares for men coming to or from the town and those dwelling therein, beating, wounding and evil treating them, robbing some of their property and goods…in breach of the peace and to the terror of the people in those parts.”48

The above recitation explains the enforcement of the Statute of Northampton as a tool to clamp down on gangs who assaulted and robbed others and created terror. That context demonstrates that the actual purpose of the Statute was to subdue armed criminals, not to suppress harmless nobles, burghers, and peasants who might carry weapons to defend themselves from such criminals. Indeed, many of these potential victims of attack and robbery likely armed themselves for self-defense.

Having suppressed the Peasants’ Revolt in 1381, Richard II enacted a law two years later that “no Man shall ride in Harness within the Realm, contrary to the Form of the Statute of Northampton thereupon made, neither with Launcegay….”49 That referred to a knight on horseback with a lance. Chaucer depicted such a knight in The Tale of Sir Thopas thus:


Dressed in armor and with my lance [launcegay],

I’ll slay you through your underpants,

And end your sorrow,

With your guts bestrewn.50



In 1388, citing the Statute of Northampton, Richard II ordered the bailiffs of Scardburgh to arrest subjects “going armed within the town, leading an armed power, making unlawful assemblies, or doing aught else whereby the peace may be broken and the people put in fear….”51 A half century later, Henry VI issued an order with similar language.52 These orders reflect the turbulent times in which kings sought to retain power against competing armed factions.

A guide to legal restrictions in London published in 1419 provided, “That no one, of whatever condition he be, go armed in the said city or in the suburbs, or carry arms, by day or by night, except the vadlets of the great lords of the land, carrying the swords of their masters in their presence,” and various royal and city officials. So carrying arms was reserved for the privileged classes. But traveling with arms was not banned, as every innkeeper was required to “cause warning to be given unto his guests that they leave their arms in their hostels where they shall be harboured….”53

Henry VIII, who had a bad habit of beheading his wives and religious dissidents, passed several acts restricting crossbows and handguns, which were quite large at the time. His act of 1533 provided that no person “shall shote in any handgonne or crosse bowe, or use or kepe in hys or theire houses or els where any crose bowe or handgonne,” except persons with the yearly value of one hundred pounds. It made an exception for persons “to whome it may please the Kynge our Soverainge Lorde…to geve lycence by hys letters patentes under hys greate seale” to shoot and to have and keep crossbows and handgonnes in his house for its defense.54 This was the epitome of a discretionary gun licensing scheme.

Henry’s repression of the Catholic Church and other grievances led to a revolt in northern England in 1536-37 called the Pilgrimage of Grace. Among the demands for reform in religion and government was a call to repeal the statutes restricting handguns and crossbows to the wealthy. The rebellion was brutally repressed and, as usual in those days, the leaders lost their heads.55

Henry VIII’s further act of 1541 found that “persons have used and yet do daily use to ride and go in the King’s highways and elsewhere, having with them Crossbows and little handguns,” and it prohibited handguns of less than one yard in length and hagbutts (an arquebus) of less than three-quarters of a yard. Persons not meeting the property qualification of one hundred pounds per annum in land, annuities, or offices could not “carry or have, in his or their journey going or riding in the King’s highway or elsewhere, any Crossbow or Gun charged or furnished with powder, fire or touche for the same….”56

Yet anyone could shoot a handgun, demyhake, or hagbutt in town “at a butt or bank of earth in place convenient, or for the defense of his person or house.…” Gentlemen, yeomen, servingmen, and all inhabitants of cities and towns could “have and keep in every of their houses,” and shoot at butts with handguns, hagbutts, and demyhakes of the minimum length. The maximum punishment for possession of a short handgun by a person worth less than one hundred pounds was a fine of ten pounds.57

Further, the act did not apply to areas within five miles from the coast, twelve miles from Scotland, and other places that were more subject to attack. Firearms of any length could be possessed and used there except for hunting certain fowl.58

In 1544, just three years after its passage, Henry revoked the above act, wanting “his loving subjects practiced and exercised in the feat of shooting handguns and hackbuts [arquebuses]…for the annoyance of his majesty’s enemies in time of war and hostility.” Any subject aged sixteen and up could have a gun59 The reason for the revocation was war with France and Scotland, but when peace came, Henry revoked the revocation in 1546.60 When war with France erupted anew in 1557, the law was repealed again, this time by Mary I.61

Edward VI inherited the throne at age nine from his father Henry VIII, but he never reached maturity, and a regency council governed the realm. During his reign, a law was enacted restricting the firing of multiple pellets at once, the predecessor of today’s shotgun balls. Decrying the destruction of game and damage to buildings from shot, it provided that no person under the degree of a Lord of Parliament may shoot a gun in a city or town at fowl or at a mark (target), nor may anyone shoot multiple balls of shot at one time. Qualified persons based on worth of at least one hundred pounds per year were exempted.62

Edward VI named Lady Jane Grey as his heir, but the Privy Council disagreed and named Edward’s half-sister Mary as queen. “Bloody Mary” had the 16-year-old Jane beheaded and distinguished herself by having almost 300 religious dissenters burned at the stake. When Mary died, her half-sister Elizabeth ascended to the throne.

While Parliament did not enact further restrictions in this period, royal proclamations were issued. Elizabeth I, daughter of Henry and Anne Boleyn (whom Henry had beheaded when Elizabeth was two-and-a-half years old), issued several decrees on point. Her decree of 1600 ordered justices of the peace to enforce laws against “car[r]ying and use of Gunnes…and especially of Pistols, Birding pieces, and other short pieces and small shot….”63 That was during the Nine Years’ War, in which Spain backed an Irish revolt against England; Elizabeth relied on spies and took severe repressive measures against Catholics.

Similarly, James I, successor to Elizabeth and the first of the Stuart monarchs, issued a proclamation in 1613 forbidding “the bearing of Weapons covertly, and specially of short Dagges, and Pistols….”64 (A Dagge or Dag was a type of heavy pistol.) In another proclamation three years later, James declared that “the use of Steelets, pocket Daggers, and pocket Dags and Pistols, which are weapons utterly unserviceable for defence, Militarie practise, or other lawfull use, but odious, and noted Instruments of murther, and mischiefe….” Disregarding that such use depended on the intent of the user, he commanded all persons not “to weare or carie about them any such arms, upon paine of Our Princely Indignation and displeasure, Imprisonment and Censure in the Starre-Chamber.”65 Again, this was a royal decree, not a common law offense, and its reference to the Star Chamber– the court that became an insidious tool of monarchial abuse – should give caution to any implication that such decrees somehow found their way into the American Bill of Rights.

A warrant issued under the Statute of Northampton in 1608 was described as follows: “Forasmuch as the Court is informed of the outragious misdemeanours etc. of James Harwood of Danby, who goes armed and weaponed with a lance-staff plated with iron, pistolls, and other offensive weapons, to the great terrour…a warrant be made to attach the said Harwood and him &c to be bound &c.”66
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