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THE MAIN TARGET IN this essay is social contract theories of justice. My contention is that the ‘state of nature’ which they generally premise is something we cannot meaningfully talk about, since we have no uncontroversial knowledge of what is natural for human beings. Another way of putting this is to say, there is no fixed human nature. 

That said, however, I believe the state of nature as found in Thomas Hobbes’s work is worth discussing. Most philosophers today, whatever their reservations about Hobbes’s conflation of the state of nature with ‘the war of all against all’, are inclined to throw both onto the scrapheap in a single gesture, finding neither particularly useful. I argue that this is a mistake. The war of all against all turns out to be a good starting point for political philosophy. Once it is accepted as one historical reality amongst others, and always a real prospect, new theoretical possibilities suggest themselves. We can dispense with talk of a state of nature whilst retaining the notion of the war of all against all as primary.

I argue that there are actually two notions of justice opposed to each other: ‘harmonic’ justice and ‘emancipatory’ justice. By ‘harmonic’ I do not mean to imply any value judgement, let alone a positive one. I use the word to mean: rigidly organised into an internal agreement, and adjudged by those whose interests it serves to be worth preserving unchanged in perpetuity. It is possible to have liberal regimes that fit this definition, but mostly, nowadays at least, they are despotic. ‘Emancipatory’ justice involves a revolt against this and is rather more self-explanatory. Strictly speaking, emancipatory justice comes as a reaction to harmonic justice. The latter is always prior. 

I next try to show that injustice is the really primary term in the just-unjust dichotomy. Perhaps surprisingly, by contrast with injustice, we have only the vaguest sense of what justice is. At the moment we can only talk with precision about what we call it, not what it is.

This may seem inadequate to some. Surely, we urgently need to know what justice is. What we call it is a relatively trivial consideration. However, it is my contention that there are no questions about what justice is that cannot be answered by ethical theory. To say something is unjust in the ‘real’ sense is simply to say it is immoral. We therefore do not need a separate conception of justice in the substantive sense (Or rather, it will be provided incidentally, when the problems of ethics are solved). This would be the same as saying that it is not incumbent on political philosophers, as such, to provide a theory of ‘real’ justice at all; only, as we shall see, the issue is complicated by an unavoidable entanglement of the meta- and normative levels.
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​​​​​​​1. The Social Contract
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WHAT IS JUSTICE? IN the history of philosophy, the most popular answer has been, it is the successful implementation of a certain kind of social contract. And probably the most prominent theorist in this tradition – although few would go all the way with him today – is Thomas Hobbes, who in his Leviathan (1651), depicts humankind’s natural state as a war of all against all (bellum omnium contra omnes), in which no one can be sure of staying alive for very long. 


“In such condition there is no place for industry, because the fruit thereof is uncertain, and consequently, no culture of the earth, no navigation, nor the use of commodities that may be imported by sea, no commodious building, no instruments of moving and removing such things as require much force, no knowledge of the face of the earth, no account of time, no arts, no letters, no society, and which is worst of all, continual fear and danger of violent death, and the life of man, solitary, poor, nasty, brutish, and short.”



Such is the summum malum, the greatest evil. In order to avert it, human beings make a contract to create the Leviathan, a commonwealth with an absolute sovereign at its head. The sovereign has absolute power, but provides the security in which all citizens (as they now are) can pursue their own preferred ends. All of the things in the above list which the state of nature precluded, are now available. This is supposed to be (and Hobbes may well be right, if there is no alternative) sufficient compensation for the disadvantage of having a potential tyrant rule over you.

Others did not see it like that. John Locke’s Second Treatise of Government (1689) argued that the “natural rights” of humans – something the Dutch philosopher, Hugo Grotius had discussed before Hobbes – were inalienable. (Hobbes, of course, thought people had to relinquish them to the sovereign in the process of engendering the Leviathan.)

Locke argued that government’s legitimacy derives from the citizens handing over to it their right of self-defence. As a neutral judge, it undertakes to safeguard the life, liberty and property of those who have submitted to its hegemony. It derives its moral authority for that undertaking from their consent, although precisely how this consent is obtained, or renewed, are questions Locke does not address.

This was left to the Genevan philosopher, Jean-Jacques Rousseau, in his 1762 treatise, The Social Contract. Rousseau favoured direct democracy. Only through regular, personal participation in the real life of government can the citizens hope to ensure the creation of just laws in accordance with the ‘general will’, an obscure phrase which may mean something like, ‘the voluntary instigation of what is in every citizen’s ideal interests’.

These are all attempts to account for state justice: the question of why should I obey the state’s will as expressed through its laws. The answer given is, because I am involved in a hypothetical contract to do so, from which I reap real benefits. 

However, the most celebrated modern version of a contract theory - John Rawls’s 1971 ‘veil of ignorance’, in A Theory of Justice – isn’t about why I should obey the state’s laws. It is an attempt to solve the problem of distributive justice: the allocation of goods and services in society. Rawls starts off from an ‘original position’ in which the participants are behind the said veil of ignorance. 


“No one knows his place in society, his class position or social status, nor does anyone know his fortune in the distribution of natural assets and abilities, his intelligence, strength, and the like. I shall even assume that the parties do not know their conceptions of the good or their special psychological propensities. The principles of justice are chosen behind a veil of ignorance.”



Rawls thinks that the participants would act to minimise the chances of their ending up in a disadvantageous position. They would arrange social and economic inequalities to benefit the most disadvantaged members of society and ensure that public offices and employment opportunities are open to all.

Contract theories, of justice, as might be expected, suffer from alleged common defects. In a state of nature such as Hobbes depicts, it is doubtful whether the actors would have developed the language or social skills necessary to make a wide-ranging contract of the Leviathan type. His are abstract individuals capable of speculative reasoning, distinguishing long-term and short-term goals and recognising psychological similarities in other beings of like biological constitution. They seem to be socialised before socialisation.

Locke and Rousseau, in fact, do not pretend otherwise. In Locke’s version of the theory, the state of nature is not a state of war, although war often occurs in it. It is defined as “a state of perfect freedom of acting and disposing of [people’s] own possessions and persons as they think fit within the bounds of the law of nature”. In it, an individual is, “absolute lord of his own person and possessions, equal to the greatest, and subject to no body”.

Rousseau goes even further. Man, in his natural state, is good and only corrupted by society. In Emile (1762), he writes, “Our natural passions are few in number; they are the means to freedom, they tend to self-preservation. All those which enslave and destroy us have another source; nature does not bestow them on us; we seize on them in her despite.”

Of course, feminist, multiculturalist and postmodern thinkers have focused on these shortcomings. The abstract participant in the social contract is none other than the author in question himself: a white, male oppressor. (‘Oppressor’ here is not always hyperbole. Locke owned shares in the Royal Africa Company and the Bahama Adventurers, both slave-trading enterprises, and eventually sold his shares at a profit.) Feminists such as Carole Pateman, in The Sexual Contract (1988), may well be right in claiming that the social contract, as Locke, Hobbes and Rousseau envisaged it, presupposes another invisible, patriarchal contract holding sway within the family, as well as in prostitution and in surrogate motherhood.

One common theme of all such criticisms is that social contract theories do not devote enough space to the problem of injustice. In order to understand injustice, they often say, you need a historical understanding of concrete social groups. It is no use saying that society x is founded on a hypothetical social contract, if social sub-group y has always experienced discrimination within that society. Obviously, there is some way in which y has been, and is, excluded from the contract.

The contract theorist has an answer to this, of course. Yes, in any actually existing society, you will probably find that certain groups are excluded on some level, but that is what injustice is. Contract theory identifies it as such and says what its remedy consists in. Injustice is exclusion and its remedy consists in the implementation or restoration of full participation. Obviously, abstract philosophical theories cannot usually be expected to supply solutions for every particular real-life problem, especially where there are a potentially infinite number of these. 

We could pursue this discussion, but there may be little point, since any version of it we develop here will be but a re-write of earlier versions, all better developed. The point of this chapter lies in a different place: it is to develop a theory of justice which I believe avoids the sting of those criticisms of the social contract I have outlined, and which opens up new vistas for the concept of justice itself. 

I will explain what I mean by the last clause presently. For the time being, I shall follow Hobbes’s style of presentation in Leviathan: that is, I shall begin by setting out the theory, then responding to what I anticipate will be the main lines of attack upon it. 
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​​​​​​​2. A New Theory of Justice
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LET US REVISIT ONE of the questions from the introduction: what constitutes a state of nature for humans?

The simple answer is, we don’t know. Human beings are social animals, so, given sufficient subsistence and a congenial enough climate, their state of nature may well involve a sophisticated culture and technology. Equally, there may be no such thing; or everything may be a state of nature. Is the Millennium Dome natural? Is the London Eye? Philosophers are used to asking such questions, especially when they are put in the awkward position of having to entertain prospective students. But how can we possibly begin to answer them?

Much more interesting is Hobbes’s bellum omnium contra omnes. Human societies do break down completely from time to time, and a complete absence of justice may become the norm. What is interesting to ask is how we get from there to a society that manifests any kind of justice. We know the answer Hobbes gave. Humans come together and make a contract.

I contend that what happens instead is a radical re-structuring in accordance with strength. Human beings are biological creatures. Even if all start from a position of rough equality, survival of the fittest suggests that certain people will be faster to grab weapons, more proficient at using them, less punctilious about having recourse to them. Others will recognise this, and some of those others will put themselves at the service of these men. They nearly always will be men, because the human body is the original weapon and on the whole men are heavier and taller than women, and immune to pregnancy. 

What will happen, in other words, is that the war of all against all will play itself out, by means of a perhaps protracted period of violent bloodletting, to a condition of absolute tyranny, or more likely, tyrannies: terroristic rule by warlords whose chief allies are perhaps their own family members.

Worst off in this transition will be women, because they are integral to the family (so crucial to control), and mostly more physically vulnerable than men (so easier to control), a source of sexual gratification and labour-power to men, and easy for men to identify. Every effort will be made to ensure that their submission is complete by incarcerating them in the home, or brutally punishing some as a lesson to the others. Ultimately, the means of domination will be physical, but once the women have been enculturated to accept and, where possible, embrace their condition, this may only rarely be necessary.

Next worst off will be minorities, especially those marked out by some bodily feature such as skin colour or physiognomy. Where it is desired to create slaves, minorities may even serve that purpose, unless there are sufficient prisoners of war or foreign captives, although even these may be given corporeal features: tattoos, for example, or brands.

Insofar as the rival warlords manage to come to a mutual understanding, this will not usually be by means of a contract, but by a de facto recognition of the extreme cost of war at the expense of consolidation. Territories will be marked out, trespassers will be eliminated and everyone will accept that.

But not always. Sometimes, wars will result in the absolute destruction of A by B along with the annexation of A’s territory and its resources. 

Notice, though, that we have now passed from a condition of absolute chaos to a situation of relative order. In principle (though perhaps never in practice), once the bloodbath is over, providing everyone beneath the sovereign is absolutely obedient, they will live, and might even prosper to an extent, since it is not usually in the sovereign’s interest to keep his subjects in absolute penury.

Here, now, we approach the two rival conceptions of justice. The sovereign’s notion of justice will be justice as harmony. That ‘harmony’ (an aesthetic rather than a moral term) will be exhibited in the hierarchical social order he establishes: the sovereign, the militiamen, the citizens (usually subdivided by sex), the slaves. Given enough time, this will almost certainly become a religious conception. In any case, it only really becomes internally nameable as ‘justice’ once the relationship between the different tiers in society is expressed in abstract terms, and efforts are expended to maintain it in stasis. Not “Charles has absolute authority over Oliver” but “The English king, of which Charles I is an example, is divinely authorised to command his subjects, of which Oliver Cromwell is an example”. We have something like a universalised prescription to the effect that no one is ever to disrupt the harmony in question. Relationships of harmonic justice can usually be exhaustively described using the language of responsibilities.

In her 1938 Meditation on Obedience and Liberty, the French thinker and mystic, Simone Weil, wrote: 


“That a number of men should submit themselves to a single man through fear of being killed by him is astonishing enough; but what are we to make of it when they remain submissive to him to the point of dying at his orders? When there are at least as many risks attached to obedience as to rebellion, how is obedience maintained? ... Is there at the present time, over the whole of the earth’s surface, a single mind that can conceive even vaguely how it is that one man in the Kremlin has the power to cause any head whatever to fall within the confines of the Russian frontiers?” 



Social contract theories have difficulty explaining this phenomenon, of course, although it does not quite refute them. The answer perhaps lies in the strength of the ruler and the fact that the harmonic relationship is defined in abstract terms, creating either (a) the impression that everyone can in theory achieve a position of lesser vulnerability or greater enjoyment – even if, as in rigid theocracies, that happens after death, or (b) the impression that the harmony in question is somehow natural, and thus right-in-itself. Of course, Marxism was well suited to creating both sorts of impression, which is probably why it was the favoured ideology of harmonic elites all over the globe for so long. 

Most ancient notions of justice are harmonic. Someone upsets the order of the universe, even unknowingly, and ‘justice’ is done to the extent that it is restored. This is the justice of Oedipus; it is the fate of Sodom and Gomorrah; it is the reason Uzzah is struck dead by God for trying to steady the Ark of the Covenant in 2 Samuel; it is the justice of The Republic, in which a good society is ordered like a good soul; it is the Great Chain of Being; it is the Divine Right of kings (into which justice as Divine Command, and probably Natural Law too, can be completely dissolved). 

But harmonic justice does not have to be tyrannical, or the response to a war of all humans against all other humans. It is equally likely to have its roots in the war of all humans against nature: that is, in a world in which resources are hard to come by, predators are fearsome, and humans have to work unceasingly to survive. Probably all prehistoric human societies were harmonic: social positions within the hierarchy, and the exact nature of the hierarchy itself, must have been more or less immutable, and were probably sanctioned by supposed ancestral, or even supernatural, authority. 
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