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Introduction
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The Administration for Community Living (“ACL”), an operating division of the US Department of Health and Human Service that includes the US Administration on Aging, reported that the US population age 65 and over increased from 37.8 million in 2007 to 50.9 million in 2017 (a 34% increase) and was projected to reach 80.8 million by 2040 (over twice their number in 2000) and 94.7 million in 2060.​[1]  People age 65 and over represented 15.6% of the population in the year 2017 but were expected to grow to be 21.6% of the population by 2040.  Notably, racial and ethnic minority populations increased from 7.2 million in 2007 (19% of the older adult population) to 11.8 million in 2017 (23% of all older adults) and were projected to increase to 27.7 million in 2040 (34% of all older adults).  According to the report, while the white (not Hispanic) population age 65 and over was projected to increase by 36% between 2017 and 2040, the increase among older racial and ethnic minority populations during that period was expected to be 135%, including Hispanics (188%), African-Americans (not Hispanic) (96%), American Indian and Alaska Native (not Hispanic) (85%), and Asians (not Hispanic) (123%).​[2]

As noted above, 23% of the persons who were age 65 and over in 2017 were members of racial or ethnic minority populations—9% were African-Americans (not Hispanic), 4% were Asian (not Hispanic), 0.5% were American Indian and Alaska Native (not Hispanic), 0.1% were Native Hawaiian/Pacific Islander, (not Hispanic) and 0.8% of persons age 65 and over identified themselves as being of two or more races.  Persons of Hispanic origin (who may be of any race) represented 8% of the older population. Only 9% of all the people who were members of racial and ethnic minority populations were age 65 and over in 2017 compared to 20% of non-Hispanic whites. The percentages of people age 65 and over within each racial and ethnic minority group were as follows: 11% of African-Americans (not Hispanic), 12% of Asians (not Hispanic), 9% of Native Hawaiian and Other Pacific Islanders (not Hispanic), 11% of American Indian and Alaska Native (not Hispanic), and 7% of Hispanics.​[3]

The UN Independent Expert on the Enjoyment of All Human Rights by Older Persons has noted that “[a]ge and race combined create aggravating forms of discrimination and can cause an increased risk of dehumanization of older persons with minority ethnic background”.​[4]  She reported that “racial and ethnic minority groups are more likely to enter old age in poorer health and at greater risk of vulnerability owing to chronic inequalities and widespread racial discrimination and exclusion” and that “[o]lder members of ethnic minorities are more likely to live in poorer quality, unsafe and overcrowded accommodation in severely deprived areas that have poor access to facilities, thereby maximizing loneliness and social exclusion”.​[5]  The Independent Expert argued that systematic disparities at the intersection of ageism and racism are rarely addressed in policy and practice and that racism exists in care settings and older members of ethnic minorities experience worse conditions in employment, such as lower wages, longer hours, unsafe environments and higher risk of unemployment, all of which create additional risks for health and poverty in old age.​[6]
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Minority Rights in International Human Rights Law
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In its overview of the development of minority rights in international law, the UN Office of the High Commissioner for Human Rights (“OHCHR”) explained that the first significant attempt to identify internationally recognized minority rights was through a number of “minority treaties” adopted under the auspices of the League of Nations that included protections for “the rights to equality and non-discrimination; the right to citizenship if a person commonly resident in a new State (or a State with new borders) so wished; the right to use one’s own language in public and private; the right of minorities to establish their own religious, cultural, charitable and educational institutions; an obligation on the State to provide an “equitable” level of financial support to minority schools, in which instruction at the primary level would be in the minority’s mother tongue; and entrenchment of laws protecting minorities so that they could not be changed by subsequent statutes”.​[7]  While the scope of these treaties were generally limited to a small number of defeated or new States, and no consensus was reached regarding the universal applicability of minority rights, the OHCHR argued that “their significance should not be underestimated ... [and that] ... the acceptance of the principle of international interest in and supervision of the fate of minorities within States was a major breakthrough in the development of international law”.​[8]

While the Charter of the United Nations did not specifically mention minority rights, Article 1(3) of the Charter described one on the purposes of the UN as being “to achieve international co-operation in solving international problems of an economic, social, cultural, or humanitarian character, and in promoting and encouraging respect for human rights and for fundamental freedoms for all without distinction as to race, sex, language, or religion.”  Articles 56 and 55(c) of the Charter, read together, established a legal obligation for the UN Member States “to take joint and separate action in co-operation with the Organization for the achievement of . . . universal respect for, and observance of, human rights and fundamental freedoms for all without distinction as to race, sex, language or religion.”

The Universal Declaration of Human Rights (“UDHR”) adopted by the General Assembly in 1948 also did not include a formulation concerning minority rights, but it did include anti-discrimination provisions and other rights applicable to all persons, including members of minority groups, and included a comment that the UN “cannot remain indifferent to the fate of minorities”.  Article 1 of the UDHR provides that “all human beings are born free and equal in dignity and rights,” and Article 2 of the UDHR sets out a non-exhaustive list of prohibited grounds for discrimination including, among others, religion, race or color, and political or other opinion.  

In the same resolution in which the UDHR was adopted, the General Assembly noted that it was “difficult to adopt a uniform solution for this complex and delicate question [of minorities], which has special aspects in each State in which it arises.”​[9]  The OHCHR has noted that “a persistent challenge for minority advocates within the United Nations and other intergovernmental bodies has been the lack of agreement on just what a ‘minority’ is”​[10], and has explained: “The difficulty in arriving at an acceptable definition lies in the variety of situations in which minorities exist.  Some live together in well-defined areas, separated from the dominant part of the population, while others are scattered throughout the national community.  Some minorities base a strong sense of collective identity on a well-remembered or recorded history, others retain only a fragmented notion of their common heritage.  In certain cases, minorities enjoy - or have known - a considerable degree of autonomy.  In others, there is no past history of autonomy or self-government.  Some minority groups may require greater protection than others, because they have resided for a longer period of time in a country, or they have a stronger will to maintain and develop their own characteristics.”​[11]

According to the OHCHR, one of the most widely cited definitions was proposed by Special Rapporteur Francesco Capotorti in 1979 when he defined a minority as “[a] group numerically inferior to the rest of the population of a State, in a non-dominant position, whose members—being nationals of the State—possess ethnic, religious or linguistic characteristics differing from those of the rest of the population and show, if only implicitly, a sense of solidarity, directed towards preserving their culture, traditions, religion or language”.​[12]  A similar definition was proposed in the 1980s by a Sub-Commission of the Commission Human Rights​[13]; however, further consideration of definitional questions was postponed and never completed.​[14]  The OHCHR has summed up the situation as follows​[15]:    


“While some elements of these definitions have often been challenged, notably the references to citizenship or nationality of the State concerned, they reflect the consensus that any definition of “minority” must include both objective factors (such as the existence of shared ethnicity, language and religion) and subjective factors (e.g., that individuals identify themselves as members of a minority group). It is also widely accepted that whether or not a minority exists is a question of fact and does not depend on a formal determination by the State.” 



In 1965, the UN adopted the UN International Convention on the Elimination of All Forms of Racial Discrimination (“ICERD”), which went into force in 1969 and has become one of the core international human rights treaties.​[16]  In adopting the ICERD, States resolved “to adopt all necessary measures for speedily eliminating racial discrimination in all its forms and manifestations, and to prevent and combat racist doctrines and practices in order to promote understanding between races and to build an international community free from all forms of racial segregation and racial discrimination”.  Article 1(1) of the ICERD defined the term “racial discrimination” to mean “any distinction, exclusion, restriction or preference based on race, color, descent, or national or ethnic origin which has the purpose or effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing, of human rights and fundamental freedoms in the political, economic, social, cultural or any other field of public life”.  

The fundamental obligations of States with regard to elimination of racial discrimination were outlined in Article 2 of the ICERD and include the following:


  Engaging in no act or practice of racial discrimination against persons, groups of persons or institutions and ensuring that all public authorities and public institutions, national and local, act in conformity with this obligation

  Not sponsoring, defending or supporting racial discrimination by any persons or organizations


  Taking effective measures to review governmental, national and local policies, and to amend, rescind or nullify any laws and regulations which have the effect of creating or perpetuating racial discrimination wherever it exists


  Prohibiting and bringing to an end, by all appropriate means, including legislation as required by circumstances, racial discrimination by any persons, group or organization


  Encouraging, where appropriate, integrationist multiracial organizations and movements and other means of eliminating barriers between races, and discouraging anything which tends to strengthen racial division

  Taking, in the social, economic, cultural and other fields, special and concrete measures to ensure the adequate development and protection of certain racial groups or individuals belonging to them, for the purpose of guaranteeing them the full and equal enjoyment of human rights and fundamental freedoms



Article 5 of the ICERD goes on to mandate that States undertake to prohibit and to eliminate racial discrimination in all its forms and guarantee the right of everyone, without distinction as to race, color, or national or ethnic origin, to equality before the law, notably in the enjoyment of the following rights:


“(a) The right to equal treatment before the tribunals and all other organs administering justice;

(b)   The right to security of person and protection by the State against violence or bodily harm, whether inflicted by government officials or by any individual group or institution;

(c)   Political rights, in particular the right to participate in elections-to vote and to stand for election-on the basis of universal and equal suffrage, to take part in the Government as well as in the conduct of public affairs at any level and to have equal access to public service;

(d)   Other civil rights, in particular: (i) the right to freedom of movement and residence within the border of the State; (ii) the right to leave any country, including one's own, and to return to one's country; (iii) the right to nationality; (iv) the right to marriage and choice of spouse; (v) the right to own property alone as well as in association with others; (vi) the right to inherit; (vii) the right to freedom of thought, conscience and religion; (viii) the right to freedom of opinion and expression; and (ix) the right to freedom of peaceful assembly and association;

(e)   Economic, social and cultural rights, in particular: (i) the rights to work, to free choice of employment, to just and favorable conditions of work, to protection against unemployment, to equal pay for equal work, to just and favorable remuneration; (ii) the right to form and join trade unions; (iii) the right to housing; (iv) the right to public health, medical care, social security and social services; (v) the right to education and training; (vi) the right to equal participation in cultural activities;

(f)   The right of access to any place or service intended for use by the general public, such as transport hotels, restaurants, cafes, theatres and parks.”



Finally, Article 6 of the ICERD calls on States to “assure to everyone within their jurisdiction effective protection and remedies, through the competent national tribunals and other State institutions, against any acts of racial discrimination which violate his human rights and fundamental freedoms contrary to this Convention, as well as the right to seek from such tribunals just and adequate reparation or satisfaction for any damage suffered as a result of such discrimination”.

Article 26 of the International Covenant on Civil and Political Rights (“ICCPR”), which was adopted on December 16, 1966, and entered into force on March 23, 1976​[17], provides as follows: “All persons are equal before the law and are entitled without any discrimination to the equal protection of the law. In this respect, the law shall prohibit any discrimination and guarantee to all persons equal and effective protection against discrimination on any ground such as race, color, sex, language, religion, political or other opinion, national or social origin, property, birth or other status.”  Article 27 of the ICCPR goes on to provide that “[i]n those States in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall not be denied the right, in community with the other members of their group, to enjoy their own culture, to profess and practice their own religion, or to use their own language”.

Article 27 of the ICCPR was the inspiration for what the UN has described as the main point of reference for the international community regarding the rights of minorities, the UN Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities that was adopted by consensus in the General Assembly on December 18, 1992.​[18]  Article 1 of the Declaration obligates States to “protect the existence and the national or ethnic, cultural, religious and linguistic identity of minorities within their respective territories and ... encourage conditions for the promotion of that identity ... [by adopting appropriate legislative and other measures to achieve those ends]”.  The Declaration also stated:


  Persons belonging to national or ethnic, religious and linguistic minorities have the right to enjoy their own culture, to profess and practice their own religion, and to use their own language, in private and in public, freely and without interference or any form of discrimination (Article 2(1)).

  Persons belonging to minorities have the right to participate effectively in cultural, religious, social, economic and public life (Article 2(2)).


  Persons belonging to minorities have the right to establish and maintain their own associations (Article 2(4)).


  No disadvantage shall result for any person belonging to a minority as the consequence of the exercise or non-exercise of the rights set forth in the Declaration (Article 3(2)).


  States shall take measures where required to ensure that persons belonging to minorities may exercise fully and effectively all their human rights and fundamental freedoms without any discrimination and in full equality before the law (Article 4(1)).


  States shall take measures to create favorable conditions to enable persons belonging to minorities to express their characteristics and to develop their culture, language, religion, traditions and customs, except where specific practices are in violation of national law and contrary to international standards (Article 4(2)).


  National policies and programs shall be planned and implemented with due regard for the legitimate interests of persons belonging to minorities (Article 5(1)).



Non-discrimination provisions can be found in several specialized international instruments, including the ILO Convention concerning Discrimination in Respect of Employment and Occupation No. 111 of 1958 (art. 1); the UNESCO Convention against Discrimination in Education of 1960 (art. 1); UNESCO Declaration on Race and Racial Prejudice of 1978 (arts. 1, 2 and 3); Declaration on the Elimination of All Forms of Intolerance and of Discrimination based on Religion or Belief of 1981 (art. 2); and the Convention on the Rights of the Child of 1989 (art. 2).  In addition, non-discrimination clauses are also included in all of the basic regional human rights documents, such as the European Convention for the Protection of Human Rights and Fundamental Freedoms, the European Social Charter and the Framework Convention on National Minorities (Council of Europe), the Document of the Copenhagen Meeting of the Conference on the Human Dimension of the OSCE (Organization for Security and Cooperation in Europe); the American Convention on Human Rights (Organization of American States); and the African Charter on Human and Peoples' Rights (Organization of African Unity).​[19]

In 2001 the Durban Declaration and Programme of Action (“DDPA”) was adopted by consensus at the World Conference against Racism, Racial Discrimination, Xenophobia and Related Intolerance held that year in Durban, South Africa.​[20]  The DDPA, which is not legally binding, has been described as “a comprehensive, action-oriented document that proposes concrete measures to combat racism, racial discrimination, xenophobia and related intolerance”.​[21]  The DDPA assigns the primary responsibility of combating racism, racial discrimination, xenophobia and related intolerance to States; however, it also recognizes the important roles to be played by international and non-governmental organizations, political parties, national human rights institutions, the private sector, the media and civil society at large.  The DDPA adopts a rights-based approach to pursuing and ensuring equality and non-discrimination as core human rights and includes specific recommendations to combat racism against members of various vulnerable groups and recognizes that victims are often discriminated against based on multiple dimensions at the same time including sex, language, religion, political or other opinion, social origin, property, birth or other status.  The DDPA also includes measures to address discrimination in employment, health, policing, education and participation in political, economic and social/cultural decision making and calls on States to develop comprehensive national action plans to eradicate racism, racial discrimination, xenophobia and related intolerance, including appropriate national legislation and steps to improve administration of justice, and strengthen human rights education to support preventive and concerted action.

Additional steps taken by UN have included the creation of the position of Independent Expert on Minority Issues by the Commission on Human Rights in 2005, the establishment of the Forum on Minority Issues in 2007 by the Human Rights Council and the adoption of the Declaration on the Rights of Indigenous Peoples by the General Assembly in September 2007.​[22]  Minority rights have also been addressed at the regional level through instruments such as what is commonly referred to as the “Copenhagen Document” adopted by the Conference on Security and Co-operation in Europe (now the Organization for Security and Co-operation in Europe in 1990 which includes a wide range of minority rights and commitments to democracy and the rule of law.​[23]

Rights of Older Persons in International Human Rights Law

The international human rights framework referred to above now includes more than 80 international human rights treaties and declarations,​[24] a great number of regional human rights conventions and domestic human rights laws and constitutions, all of which have evolved into a comprehensive legally binding system for the promotion and protection of human rights that includes an array of specialized instruments that focus on specific issues and social groups such as racial discrimination, torture, enforced disappearances, disabilities, and the rights of women, children, migrants, minorities, and indigenous peoples.​[25]
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