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Introduction to Marketing Activities
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§1 Introduction

Marketing and public relations activities focus on a variety of key goals and objectives—supporting the efforts of the sales group to promote the company’s products to prospective customers, collecting and analyzing information regarding the requirements of customers and their perceptions of the company and its products, identifying ways in which the company and its products can deliver value to customers and managing the planned communications by the company to each of its stakeholders.  With regard to sales support, the marketing group has traditionally been involved in core activities such as advertising, promotions, collateral development, data collection and analysis and training.  However, successful companies understand that marketing departments must be empowered to think and act strategically and participate in fundamental decisions regarding product development, identification of target markets and management of customer relationships.  In fact, it is useful to think of the marketing group as the chief advocate of the customer armed with information regarding the problems confronting customers that can be used to convince other departments to identify and implement solutions in the company’s products that provide value to customers in a way that differentiates the company from competitors.​[1]

The challenges confronting a company in the areas of marketing strategy and organization will change as the firm matures and enters each new evolutionary stage of growth.​[2]  For example, initial marketing activities typically focus on sales to parties that have some sort of preexisting relationship with the founders, such as former employers.  The initial product is often customized to the unique needs of the specific customer and the founders devote a substantial amount of personal attention to completing the sale.  Strategic objectives, if any, are to build credibility and fulfill an unmet demand.  Marketing organization is non-existent or, at best, informal. 

Once the company has successfully closed deals with its initial prospects there will generally be an increased focus on expanding market penetration by selling to new customers outside the relationship network of the founders.  The product line is standardized and the company seeks product economies of scale and to establish internal controls.  While the founders and other senior managers remain responsible for selection of new products and pricing, they spend less time on sales and marketing activities in order to concentrate on other aspects of the business.  Additional salespeople, under the direction of a sales manager, are recruited to locate prospects and handle customer accounts and additional resources are set aside to support creation of a formal marketing group acting under the direction of a senior marketing executive.

Once market penetration has been obtained, attention during the next stage turns to further development of products and markets.  Product and service orientation focuses on customer satisfaction and the marketing organization is expanded to include the full complement of marketing activities, including promotion, service and support for customers, and market research.  Product managers are designated for each major product or family of products and they are responsible for developing strategies and requesting and execution budget requests for their products and markets.

Marketing activities during the fourth stage are driven by the need to deal with diminishing opportunities in the company's existing lines of business and the need to manage the company's product portfolio by eliminating mature products and selecting the proper mix of new products.  Senior management must identify new business areas, including new geographic and demographic markets suitable for the company's products and technological expertise.  The organization may take on a divisional structure, with each division having its own marketing function.  A corporate-level marketing staff may be created to oversee divisional activities and manage the company's overall image (i.e., “branding”) with the public and potential customers and provide planning and strategic assistance to each of the divisions.

Obviously, this is a bit of a simplification of the evolutionary process and a number of other issues will typically arise that will impact the organizational structure and focus of managers involved in the marketing area.  For example, during the second stage of development, it is common for companies to reduce, if not eliminate, direct sales to customers and enter into an arrangement with one or more independent distributors or sale representatives.  In that case, product managers will be one step removed from the actual end users of the products.  Still another challenging transition is the creation of joint ventures with other companies as a way to gain entry to new markets as the core business matures.  One crucial lesson from this view of marketing as a dynamic process is that successful completion of each stage makes the then-current marketing organizational scheme obsolete and companies must be prepared to plan ahead to make sure that the organization grows smoothly.  

§2 Public relations

Many of the activities associated with marketing are product-driven and are designed primarily to educate potential customers about the company’s products and develop customer interest in purchasing those products.  In contract, public relations, sometimes referred to as “publicity”, refers to the deliberate and sustained efforts of the company to keep all of its stakeholders fully and correctly informed about the company and its activities.  While relations with the “media” are an important part of public relations, representatives of the press, radio and television are just one of many important groups that must be recognized by the company and the public relations effort must reach out to shareholders, customers, financial institutions, regulators, employees, business partners and the general public.  Public relations uses many of the same tools relied upon for promoting the company’s products, such as advertising; however, a comprehensive menu of public relations activities will also include press releases, house journals, annual reports, articles in technical and business journals, films, webinars, joint promotions and sponsorship of charity events.  Companies should have a public relations strategy designed with the same degree of care as a product marketing plan and may often rely on a public relations firm, a topic discussed in greater detail in the chapter below.

§3 Basic marketing and public relations tactics

Companies conduct marketing and public relations activities to increase awareness of their business, products and services within their target audience and, ultimately, to influence potential customers to behave in a certain way—purchase and use the products and services that are being marketed.  The Internet has created a whole array of potential marketing strategies and tactics; however, the basics remain important for businesses of all sizes.  Accordingly, when creating a marketing plan a company should carefully consider the selection and use of a public relations firm, creation and dissemination of advertising materials, participation in trade shows and industry exhibitions, contracting for radio and television advertising, use of marketing and sales representatives and contracting for special services including art work and production of infomercials.  All of these tactics can be supplemented and complimented by using the Internet to advertise and sell products and services.  Some of the tools available for online marketers include banner ads, e-mail marketing, search engine marketing (including search engine optimization), blog marketing, article marketing and social networking.  Acceptance and use of Internet marketing has grown along with the development and refinement of tools to measure the effectiveness of online activities and track customer acquisition costs.  

One of the key considerations for new companies in selecting and implementing various marketing and public relations tactics is creating and strengthening brand recognition.  Obviously a start-up business has no brand recognition.  While this is a liability in the short-term, it should be embraced as an opportunity for the company to build its own brand identify from the very beginning and style a message that it wants to convey to each of its stakeholder groups including specific customer segments.  Since a start-up typically has limited resources to invest in traditional marketing tactics such as advertising and promotion the best way to get started with branding is to make sure that the company’s products meet real and important requirements of customers and that the sales group accurately conveys a credible message to customer regarding the features, benefits and performance of the products.  In other words, customers must be trained to trust what the company says about its products so that the company is eventually perceived as a reliable vendor that can deliver on its promises and representations.

§4 —Public relations firms

While companies generally develop and maintain an in-house department that handles various aspects of creating and implementing marketing campaigns, including relations with media outlets, one of the most common and important strategic relationships in the marketing area is with a public relations firm.  Companies may go through an extensive search procedure in order identify and select a public relations firm that suits their requirements with respect to the specific activities and ability to work within a reasonable budget.  The initial phase focuses on finding possible candidates and includes obtaining recommendations from business partners and researching the relevant trade journals to see what firms might have experience in the company’s industry and with the specific target audience.  The next step might be to create and disseminate a request for proposal (“RFP”) for public relations and marketing services.  Each RFP should be customized to the requirements of the specific company; however, it is essential that the document include some background on the business and mission of the company, the current public relations and marketing challenges for the company in the eyes of senior management, an outline of the proposed scope of work, a list of the minimum qualifications to submit a proposal, and a brief description of the procedures to be followed with respect to reviewing proposals and ultimately making a decision.  Once proposals have been received from prospective public relations firms the company should move forward through a formal selection process including additional interviews with the principals of the firms that appear to be the best fit and perhaps asking the firms to complete a basic assignment so that they company get a better idea of the quality of their work and how they relate to clients.  Once the selection has been made the parties should enter into some form of contract or agreement that outlines their relationship and includes provisions relating to the issues discussed in the chapter below.  

§5 —Advertising

Every business needs some form of “advertising,” which is formally defined as the act of calling something to the attention of the public especially by paid announcements distributed through mass media that emphasize desirable qualities so as to arouse a desire to buy or patronize.  Advertising is sometimes referred to as “promotion.”  Advertising is highly regulated under federal and state law and advertisers must be extremely careful to ensure that advertising materials are not deception or unfair.  For example, if an advertisement includes a demonstration of a product or service, the demonstration must show how the product will perform under normal use by consumers.  If testimonials or endorsements are used as part of an advertisement, they must reflect the typical experiences of consumers unless the advertisement includes a clear and conspicuous statement to the contrary.  If consumers are offered the opportunity to purchase a warranty on a product through the mail or by phone or computer then the advertisement must include a description of who consumers can obtain a copy of the warranty.  If an advertisers advises consumers that they can receive a refund—using language such as "satisfaction guaranteed" or "money-back guarantee"—consumers must be able to receive a description of the terms of the offer and a full refund for any reason. 

Advertising may appear on a number of different platforms—newspapers, magazines, radio and television stations, and online advertisers.  Companies may decide to line up advertising campaigns on their own using their in-house resources.  For example, a company may enter into a contract to post advertising on billboard space and another possibility might be placing advertising in an online magazine.  In most cases, however, growing businesses ultimately decide to bring in an outside advertising agency as the company’s key partner in developing and distributing information regarding the company’s products and services through various media channels.  The contract with the advertising agency should address the scope of the services to be provided by the agency, compensation, billing procedures, rights of ownership and use in intellectual property created by the parties while developing the advertising materials, the rights of the agency to work for competitors, and the term of the agreement and events that might trigger early termination of the agreement (and the consequences of early termination). 

§6 —Trade shows

For many businesses, participation in a trade show or industry-wide exhibition is a good opportunity to meet a large number of prospective customers and other business partners and allow media outlets a chance to observe demonstrations of the company’s products and meet the company’s managers and hear their story about the company and its business strategy.  When the decision is made to participate in a trade show the company will generally enter into a contract to lease exhibit space at the show.  This contract will be limited to specifying the number and type of booths that the company will be leasing and the lease rate for each booth.  Additional terms and conditions relating to the use of the space and participation in the trade show will be included in a separate set of exhibitor’s rules that will serve as addendum to the main contract.  

§7 —Radio and television advertising 

While there is a lot of attention being paid to New Media marketing tools and strategies, companies have yet to devote a significant amount of there marketing budgets to digital media and continue to rely on traditional advertising vehicles such as television.  Part of the explanation for this is that non-traditional media, such as the Internet, have yet to reach the scale where companies can rely on it for satisfying there goals and objectives for branding.  Moreover, companies remain somewhat skeptical about making significant changes in their portfolio of marketing activities given the lack of widely accepted methods to measure the effectiveness of spending on New Media.

Launching a radio and/or television advertising campaign may seem like an overwhelming and expensive project; however, while national television advertising may be a bit too pricey for smaller companies there are lot of good opportunities available through local stations and on cable television.  Marketing personnel should start by speaking with advertising representatives from radio and television stations to understand the available options and determine whether their programming will provide the company with access to its target audience in a cost-effective manner.  A company may, directly or through its advertising agency, enter into a contract with the owner of a network of television stations to purchase specified advertising inventory (i.e., commercials that will run at specified times during the programming that appears on the television stations).  

§8 —Marketing and sales representatives

One marketing tactic, albeit often housed in the sales function, is the use of outside individuals and firms to actively market the company’s products and services and actually take orders from customers and manage customer relationships.  For example, a company may engage a third party to market the company’s services to potential company clients and to serve as a liaison between the company and any new clients obtained through the activities of the third party.  A more industry-specific example of outsourcing marketing and sales is a marketing services agreement between an insurance company and an independent agent/broker who will agree to act as a marketing agent for the insurance company’s products and services.  This form of agreement is similar in form and effect to an independent sales representative agreement; however, the agent/broker will have some flexibility in devising and implementing specific marketing and sales strategies for successfully offering the insurance company’s products and services to the agent/broker’s client base.  

§9 —Special services

Companies may contract with different types of outside providers for special services that might be required during the course of a marketing campaign.  For example, a contract may be needed with a design firm that will prepare art work for use in the company’s advertising materials.  In addition, an outside production company might be used to assist in the creation and distribution of an “infomercial,” which is a program that is a paid advertisement for a particular product or service that normally includes demonstrations and endorsements from consumers, celebrities or experts and, finally, information on ordering.  As with any other type of advertising, infomercial advertisers must be able to substantiate any and all express and implied claims that reasonable consumers would take from an advertisement.  

§10 —Online marketing and sales activities

More businesses are looking to “electronic commerce” (or “e-commerce”) as a powerful new marketing and sales channel for their products and services.  Currently, billions of pounds in commercial and consumer transactions are conducted over the Internet each year.  As security tools for online transactions continue to improve, a growing number of users have transacted business over the Internet by trading securities, buying goods, purchasing airline tickets and paying bills.  Businesses and consumers are finding that online transactions can be faster, less expensive and more convenient than transactions conducted via human interaction.  In addition to direct sales activities, many companies are now using the Internet to:


	Provide instant information about their products and services;

	Expand customer service and communications;

	Test-market new goods and services;

	Contract online with other businesses interested in trading partner relationships;

	Open up distant markets;

	Augment traditional advertising with targeted online promotions;

	Provide customers a means of monitoring orders; and

	Provide 24-hour accessibility.



While the Internet is no longer a new publication medium, standards are still emerging and many people are unaware of potential legal problems, a situation that dictates giving one person final responsibility for content decisions.  The site owner should select a project coordinator who can work with the developer and any outside hosting service.  The project coordinator should also work with counsel on legal issues associated with setting up the site and obtaining and protecting rights to content.  In addition, the project coordinator should be responsible for evaluating and implementing security procedures that may be appropriate to prevent unauthorized use or copying of material on the site.  Further, the coordinator should be responsible for performance measures of the site. At the very least, procedures should be implemented for tracking usage of the site and obtaining demographic information on visitors to the site.

Like many other things for any business, a new web site, attractive as it might be, will only be successful if the company can attract visitors to the site.  Accordingly, it is important for the company to have a strategy for promoting the site even before the site is launched.  Among the issues to be addressed are the following:


	Company business materials: one of the easiest, and often most neglected, methods for promoting the company’s web site is the simple practice of making sure the site address or URL is always prominently displayed on any item created by, or distributed from, the company.  This would include business cards, stationery, sales literature, display ads, packaging for the company’s products, invoices, and e-mail communications.

	Search engines: in order for its web site to be located by individuals and sophisticated software tools, companies must actively register the site with web search engines and directories. Search engines catalogue web sites and provide a means of quickly searching the sites for a particular word or phrase. Many popular search engines are free, since their services are paid through display or "banner" advertising.  Registration can either be done by the site owner, perhaps using one of the several available free registration services, or can be turned over to the developer or an outside service that will handle the registration for a separate fee.

	Meta-tagging: another unique technological tool for the Internet is the practice referred to as “meta-tagging,” which involves placing words on web page so that they are invisible to users but detectable by the various search engines.  Meta-tagging can serve the useful purpose of describing the content of the web site, allowing site operators to control search engine indexing by specifying both additional keywords to the index and a short description of the text.  Hence, in developing a web site it is important to ensure that the site is registered with a wide range of search engines and that a list of keywords describing the site is included in a meta-tag.

	Mailing lists and newsgroups: participation in mailing lists and newsgroups is another way to promote web presence.  Although it can be quite time consuming, it is a good way to market directly to those people who have the greatest interest in a specific product or service.  However, caution should be used not to overtly promote products and services in inappropriate situations. For example, company representatives participating in a newsgroup or a listserve with potential customers might limit any “advertising” to the signature line at the end of the e-mail that might include a slogan, brief description of the business, and the company’s web site address.

	Linking agreements: companies may want to identify other sites that are likely to be of interest to the company’s target market.  It should approach these other sites to determine if they would be interested in including a link to the company’s site. In most cases, the site owners will simply agree to create reciprocal links.  In some cases, however, the company may have to pay a fee to another site for including a link, or in worst cases the other site owner may demand a royalty based on a percentage of the revenues collected through the link.

	Co-branding agreements: a co-branding arrangement is a novel way for two web site owners to forge a strategic relationship based on building inducements to drive traffic from one site to another, so that visitors gain access to additional products and services and/or view advertising and information that appears on another site.  Generally, a co-branding arrangement calls for both parties to collaborate on the creation of one or more new web pages that integrate elements of the products, services and functionality that appear on both sites.  These co-branded pages would reside on both sites and would bear the logos and trademarks of both parties.  Visitors to one site would have the opportunity to travel to the co-branded pages on that site and the other party would be compensated by the number of visitors or receive a portion of the advertising revenues associated with the co-branded pages on that site.

	Advertising: like any other product or service, a new web site can be the subject of an advertising and promotion campaign.  For example, a company may arrange for press releases to be sent to various services that make a business of spreading the word about things that are “new” on the Internet.  Advertisements can also be placed on television and radio and in newspapers and magazines.  In addition, online advertising is an important component of the promotion strategy.  The company may engage one of the many online marketing consultants to assist in designing and placing advertisements on other web sites.  Not surprisingly, advertising on large community-based sites where potential customers are most likely to congregate remains quite expensive and companies must carefully document where and when advertisements will appear on these sites.



§11 Marketing innovation

Marketing innovation, as opposed to reliance on proprietary technology, is another strategy that some companies have used to create a successful business.  In general, a marketing innovation strategy begins by identifying one or more market segments in which customer requirements are not being adequately addressed by incumbent suppliers.  For example, Dell based its growth strategy on direct relationship marketing, rather than attempting to overturn the well developed technological standards that had already been established in the personal computer industry.  Dell believed that it could maintain lower prices and higher profits margins by eliminating dealers and distributors and improve customer service and satisfaction through creation and maintenance of direct relationships with the end users.  In order for this type of strategy to be successful, the company must be prepared to move quickly, build credibility by fulfilling the expectations created for customers and allocate the necessary resources to grow as fast as possible.  If each of the conditions can be satisfied, existing entrants may have difficulty responding as it is often more difficult to restructure marketing and distribution strategies than it is to develop new products.

§12 Best marketing practices of fast growth companies

Recognition of marketing as an important strategy, and allocation of resources to market research and educating the company about its potential customers and the marketplace, has been positively linked to more rapid growth.  Similarly, studies indicate that companies are more successful when at least one of the members of the founding team has experience and expertise in marketing.​[3]  Research undertaken by Ernst & Young LLP and The Kauffman Center for Entrepreneurial Leadership has identified the following as leading marketing practices of fast growth companies:


	Deliver products and service that are perceived as highest quality to expanding segments;

	Cultivate pace-setting new products and services that stand out in the market as best of breed;

	Deliver product and service benefits that demand average market or higher pricing;

	Generate revenue flows from existing products and services that typically sustain approximately 90% of the present revenue base while achieves flows from new products and services that typically expand revenue approximately 20% annually;

	Generate revenue flows from existing customers that typically sustain approximately 80% of the ongoing revenue base while achieving flows from new customers that typically expand revenue flows by about 30% annually;

	Create important new product and service improvements with development expenditures that typically account for no more than approximately six percent of revenues;

	Use a high-yielding sales force that typically accounts for approximately 60% of marketing expenditures; and

	Rapidly develop broad product and service platforms with complementary channels to expand a firm’s geographic marketing dimensions.



Successful companies have also embraced customer relationship management (“CRM”), which is based on the proposition that it is often easier, and less expensive, to grow sales through existing customers than to attract new customers.  Technological changes, including the Internet, have created new opportunities for companies to communicate with customers and survey their needs and handle their problems.
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Marketing and Advertising Activities: Legal and Regulatory Considerations
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§1 Introduction

Marketing and advertising activities must be conducted with attention to complying with a wide variety of federal and state laws and regulations focusing on ensuring that consumers receive full and accurate disclosures and are protected against deceptive advertising practices.  Regulators also have specific concerns about advertising relating to specialized products such as consumer leases, credit, 900 telephone numbers, and products sold through mail order or telephone sales.  In order to understand the legal landscape in this area a review should be made of the “truth-in-advertising” rules enforced by the Federal Trade Commission (“FTC”); other FTC rules and regulations pertaining to advertising practices; state and local advertising statutes and regulations; and private advertising and marketing guidelines.  While not discussed in detail in this chapter, consumers can also pursue remedies through private litigation​[4].

Other legal areas will also have a bearing on activities relating to advertising and marketing.  For example, a portfolio of trademarks will be created to identify and distinguish the unique brand of the advertiser and those trademarks will be included in advertising materials and on the packaging used for the advertiser’s products.  In addition, the content used in advertising materials will be subject to the copyright laws.  Both trademark and copyright law, as well as the common law of unfair competition, will be relevant to advertising on the Internet and specific practices such as metataging, framing, and linking.  Finally, regulation of advertising and other disclosures to consumers are a significant part of a greater area of regulation referred to as “consumer protection law.”

§2 FTC “truth-in-advertising” rules

The best starting point for understanding truth-in-advertising rules is the Federal Trade Commission Act (“FTC Act”), which generally requires that (i) advertising must be truthful and non-deceptive; (ii) advertisers must have evidence to back up their claims; and (iii) advertisements cannot be unfair.  Specifically, Section 5 of the FTC Act declares unfair or deceptive acts or practices unlawful, Section 12 prohibits false ads likely to induce the purchase of food, drugs, devices or cosmetics, and Section 15 defines a false ad for purposes of Section 12 as one which is "misleading in a material respect."​[5]  There have been a number of judicial decisions and decisions by the FTC that have attempted to define and elaborate on the phrase “deceptive acts or practices” under both Sections 5 and 12 of the FTC Act.  In addition, the FTC has attempted to provide a concrete indication of the manner in which it will enforce its deception mandate by promulgating the FTC Policy Statement on Deception (“Deception Policy Statement”).​[6]  

Under the Deception Policy Statement, an advertisement will be considered to be deceptive if there is a representation, omission or practice that is likely to mislead consumers acting reasonably under the circumstances; and is "material" (i.e., important to the decision of a consumer regarding purchase or use of a product)​[7].  A misrepresentation is an express or implied statement contrary to fact. A misleading omission occurs when qualifying information necessary to prevent a practice, claim, representation, or reasonable expectation or belief from being misleading is not disclosed. Not all omissions are deceptive, even if providing the information would benefit consumers. In determining whether an omission is deceptive, the FTC examines the overall impression created by a practice, claim, or representation. 

Advertisers must be prepared to provide the FTC with proof to support the claim.  Specifically, this means that advertisers must have "reasonable basis" for the claims, which means objective evidence that supports the claim.​[8]  The FTC follows different guidelines, and requires different kinds of evidence, based on the nature of the claim.  Obviously an advertiser must have the level of evidence that it actually says it has in the wording of the advertisement.  For example, if an advertiser claims that it product is recommended by three out of four physicians than it must have a reliable survey that provides support for that particular statement regarding the popularity of the product.  When the advertisement is not as specific, the level of proof required by the FTC will depend on several factors including what experts in the applicable field believe might be necessary to support the claim.  Not surprisingly, health or safety claims that appear in an advertisement must be based on "competent and reliable scientific evidence", which means tests, studies, or other scientific evidence that has been evaluated by people who are actually qualified to review it and pass on its validity and completeness. In addition, when tests or studies are used to provide support the record must show that they were carried in accordance with methods deemed accurate by recognized experts in the field.  Advertisers must have the proof to support a claim in hand before they run the advertisement. 

When determining if an advertisement is deceptive the FTC looks at it from the point of view of the "reasonable consumer" (i.e., a consumer acting reasonably in the circumstances).  The test is whether the consumer's interpretation or reaction is reasonable.​[9]  When representations or sales practices are targeted to a specific audience, the FTC determines the effect of the practice on a reasonable member of that group. In evaluating a particular practice, the FTC considers the totality of the practice in determining how reasonable consumers are likely to respond.  The FTC does not focus on certain words but rather evaluates the entire advertisement in context (i.e., words, phrases, and pictures) in order to determine the claims that the advertiser is making and the message the advertisement conveys to consumers.​[10]  The FTC generally will not pursue cases involving obviously exaggerated or puffing representations, i.e., those that the ordinary consumers do not take seriously.​[11]  Also, the FTC will act cautiously before issuing a complaint based on deception in cases where consumers can easily evaluate the product or service, it is inexpensive, and it is frequently purchased.

The penalties for violation of FTC laws and regulations prohibiting false or deceptive advertising will depend on the nature of the violation.  Possibilities include: 


	Cease and desist orders, which require advertisers to stop running the deceptive advertisement or engaging in the deceptive practice, to have substantiation for claims in future advertisements, to report periodically to FTC staff about the substantiation they have for claims in new advertisements, and to pay a fine of $11,000 per day per advertisement for future violations. 

	Civil penalties, consumer redress (i.e., refunds) and other monetary remedies, which may run into the millions of dollars depending on the nature of the violation. 

	Corrective advertising, disclosures and other remedies to correct misinformation conveyed in an original advertisement, notify purchasers about deceptive claims in advertisements, and provide other information to consumers. 



Advertising agencies may be liable along with an advertiser for misleading claims included in advertisements. Advertising agencies have a duty to make an independent check on the information used to substantiate claims in advertisements and may not simply rely on an advertiser's assurance that the claims are substantiated. In determining whether an ad agency should be held liable, the FTC looks at the extent of the agency's participation in the preparation of the challenged advertisement; and whether the agency knew or should have known that the advertisement included false or deceptive claims. 

§3 Other FTC regulations regarding advertising practices

While the FTC focuses primarily on false advertising and advertisements that make claims relating to health and safety, there are numerous other specific FTC rules that apply to various types of advertising including alcoholic beverage advertisements​[12], catalogs and direct marketing​[13], children’s advertising​[14], contests and sweepstakes​[15], mail order advertising​[16], and telemarketing​[17]. In addition, advertisements that include disclosures and disclaimers​[18], endorsements or testimonials​[19] or warranties​[20] must satisfy certain requirements.  Other areas of concern include:


	"Bait and switch" advertising, which occurs when a company advertises a product that it has no intention of selling, but instead plans to sell a consumer something else, usually at a higher price.​[21] 

	Advertising (as well as labeling) of clothing or other textiles, which are governed by special statutes and regulations.​[22]  

	Comparative advertising, which must be truthful.​[23]


	Advertising for consumer credit, which is subject to the federal Truth in Lending Act and other federal and state laws that generally mandate that certain disclosures must be made to consumers regarding the terms and conditions of credit.​[24]  

	Advertising for dietary supplements, including claims for "health foods," vitamins, dietary supplements, and similar products.​[25]  

	Advertising jewelry, including gold, silver, platinum, pewter, diamonds, gemstones, and pearls.​[26]  

	Advertisements for over-the-counter drugs, which must not only be truthful and non-deceptive but are also subject to a higher level of scrutiny with respect to substantiation of claims due to the significant health and safety issues involved.

	Energy savings claims for applicants, lighting products, and insulation, which must be based on specific standardized tests.​[27] 

	Environmental claims, such as using words like “biodegradable,” “recyclable” and “environmentally friendly” in advertisements.​[28]  

	Health claims in food advertising, such as using words like “"lite," "low fat" or "high fiber".​[29]  The Food and Drug Administration is also involved in this area through its regulation of food labels.

	Advertising relating to leases for cars, household goods, or other products, which must satisfy the special rules in the Consumer Leasing Act and Regulation M.​[30]  

	Advertising for telephone services, including long-distance calling plans, dial-around (or “10-10” numbers) and pre-paid phone cards.  The FTC shares jurisdiction with the Federal Communications Commission regarding regulation of advertisements for long-distance services.​[31]  Advertising of “900 number” and “pay-per-call” services is also regulated with specific requirements regarding “clear and conspicuous” disclosures of the costs of calls.​[32]


	Tobacco advertising (i.e., advertisements for cigarettes, cigars, or smokeless tobacco products), which is prohibited on radio, television or other forms of electronic media regulated by the FCC and otherwise subject to the general rules against deceptive or unfair advertising.  In addition, the FTC is responsible for enforcement of federal requirements relating to the inclusion of health warnings on advertising, point-of-purchase displays, and the packaging used for tobacco products.​[33] 

	Weight loss products, which have been the subject of numerous enforcement actions by the FTC against advertisers who have made false promises to consumers regarding easy weight loss.

	Claims that products are “Made in the U.S.A.,” which can only be made if a product has been “all or virtually all made in the United States.​[34]  



There are, of course, extensive federal and state disclosure and registration rules that must be followed in connection with marketing and sale of franchises and business opportunities.  Also, specific aspects of the solicitation and sales transaction involving a consumer may be subject to certain rules and standards governing issues and practices such as “negative option” plans (i.e., plans that involve shipment of merchandise like books or compact discs to consumers who have agreed in advance to become subscribers); advertising a product as “new”; deceptive pricing, including advertisements about sale prices; “free” claims and rebate offers; and rain checks.​[35]  

Internet advertising is subject to the same laws and standards that apply offline.​[36]  In addition, Web marketers must be concerned about their exposure to foreign laws since their online advertisement may be accessed by consumers all over the world.​[37]  Specific attention should be paid to the collection, use and storage of personal information regarding consumers during the course of e-commerce activities particularly when advertising is directed to children.​[38]  

§4 State and local statutes and regulations

In addition to federal regulation, advertisers must be mindful of the fact that every state has laws and regulations that prohibit false advertising.  In general, state laws are based on the Uniform Unfair Trade Practices Act and/or the Uniform Deceptive Trade Practices Act and follow the FTC enforcement mandate of identifying and prohibiting "unfair and deceptive" acts.  In addition, states are concerned about passing off; misrepresentations relating to the source origin, quality or newness of a particular product product; “bait and switch”; disparagement; and false and misleading comparisons of price and feature of competing products.  State laws are enforced by the 50 state attorneys general and those departments typically have separate departments that focus primarily or exclusively on enforcement and interpretation of state laws relating to consumer protection.​[39]  

§5 Private advertising and marketing guidelines

A comprehensive code of advertising is available for use and instruction through the Council of Better Business Bureaus ("BBB"), a nonprofit industry group.  The BBB code focuses on comparative price advertising accuracy and also deals with other common issues such as “bait and switch”, warranties, illustrations, refurbished product, comparative and superlative claims, testimonials and endorsements, and unassembled merchandise. The BBB Web site is also a good resource for information on advertising to children and online marketing.  Online marketing is also addressed in guidelines that have been issued by the Electronic Retailing Association.  These guidelines call for truthful advertising that is not misleading and clear and conspicuous disclosures of qualifications to claims made in online advertisements and also address substantiation of claims, testimonials and endorsements, disclosure of costs and other material terms relating to products purchased online, warranties, order fulfillment procedures and protection of personal information (i.e., “privacy”).

§6 Antitrust and competition laws

Certain elements of marketing strategy, notably pricing policies, may be subject to antitrust or competition laws in the geographic areas where the products are being marketed and sold.  While antitrust and competition law and policy is complex and dynamic, it can be sorted out into three broad areas of concern and focus.  First, regulators are concerned about the structure of a specific industry, particularly the number of entrants and their relevant size and the regulation of transactions, such as mergers and divestitures, which will impact industry structure.  Second, regulatory policy will evaluate any legal or economic barriers to entry in a specific industry.  This is particularly important when an industry has been tightly regulated and/or important factors of production in an industry have recently been privatized.  Finally, antitrust and competition laws include a number of rules that seek to regulate the conduct of firms within the industry, such as restrictive business agreements that might increase prices or otherwise cause harm to consumers and any abuse of a dominant market position.

With respect to antitrust and competition law, and the regulation of monopolies in particular, there are several key economic objectives that policymakers must keep in mind.  First of all, prices in the marketplace should reflect actual costs so that users receive efficient pricing signals and producers achieve profits that are neither excessive nor inadequate.  Second, producers must be provided with incentives to operate efficiently.  Finally, producers must have incentives to make long-term investments in the relevant factors of production.  Unfortunately, however, regulators must always overcome a number of sometimes insurmountable hurdles when developing competition law policies.  For example, try as they might, regulators can never be expected to know us much about industry conditions as the firms that they are seeking to regulate.  Moreover, regulatory decrees generally are short-term in nature and it is difficult for the government to meaningfully impact the long-term conditions in the industry or the strategies of competitors over an extended period of time.  The last problem, of course, is that the regulatory process is inherently political and subject to influence by firms with vested interests that are prepared to expend substantial time and resources to create pressure for a particular policy result.
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Strategic Planning for Marketing
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§1 Introduction

Companies generally grow their sales numbers by generating additional incremental revenue from existing customers and/or by landing new accounts through referrals from their existing customers.  However, in order for companies to truly increase the size of their business and create opportunities for large new revenue streams an effort must be made to develop an implement marketing strategies that will noticeably increase the size of the customer base.  This process should begin by setting reasonable goals and objectives for the target number of new customers and the annual revenue that the company anticipates will be obtained from those customers.  The company should then establish a budget for the marketing costs associated with achieving the goals and objectives with respect to the new customers.  The budget and goals should be carefully analyzed to ensure that the company is pursuing an appropriate return on its investment.  The amount of funds that should be made available for marketing to new customers depends on several factors including the projected revenue of the company, the costs associated with retaining existing customers, the specific marketing tools commonly used in the company’s industry, and the investment in marketing made by competing companies.  Before proceeding with the marketing campaign thought should also be given to whether the company will be able to effectively absorb the targeted new business with the resources that it will have available and what effect expansion of the customer base might have on providing products and services to existing customers.

There is no particular mystery regarding the essential steps that should be taken by a new company with respect to development of an initial marketing strategy.  In fact, the process is no different than the one that should always be completed by any new business.  Among the key action items are the following:


	Identification of the broader product market and segmentation of each of those markets based on the type of customer;

	Analysis of the specific requirements and particular buying behavior of each identified customer segment;

	Development of predictions of the size and growth rates of each of the major customer segments;

	Analysis of the competitive conditions in each of the major customer segments; and

	Identification and assessment of major technical and business trends in each of the major customer segments, including their projected impact on customer behavior and competition.



Once this process is completed, the company should have a good idea of which customer segments provide the best initial opportunities for its new product and the strategies that might be used to differentiate the product from competition and demonstrate “value” to prospective customers.  The above list assumes a single broad product market; however, the company may need to conduct a simultaneous assessment of multiple product markets if warranted by the specific technology or product under development.  In that situation, the choice of the firm’s initial focus will depend on things such as the relative projected size and growth rates of the various product markets.
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