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FOREWORD

[image: ]nelected judges are not God.

As I noted in Men in Black and The Liberty Amendments, of all the possible challenges to the constitutional system our founders lost sleep over, a judicial oligarchy wasn’t one of them. Sure, they feared each branch of government would attempt to usurp the power of the people, but they never believed they would be replacing King George with a tyranny of unelected judges in black robes. Yet, that is exactly what has happened over the past half century.

Over the past decade since I wrote Men in Black, the court system has reached rock bottom. Not only have they declared themselves the national potentate with the final say over all political questions of our generation, they have redefined marriage, the very foundation of all civilization, from the bench. And as I warned in Men and Black, and as this author has elaborated upon at great lengths, the courts have now forayed into the final frontier of judicial tyranny, deciding issues pertaining to immigration and national sovereignty.

We are now at a breaking point at which if nothing is done to rein in the judicial branch of government, we will no longer have representative democracy. We will be denuded of any ability to even restore our Republic through the elected branches of state and federal government because the courts are about to become more powerful than the very monarch against which our forefathers fought with their lives, fortunes, and sacred honor.

My good friend Daniel Horowitz, whom I have the privilege to work with on a daily basis, has picked up the banner as part of the next generation of conservative leaders and has pinpointed the most systemic problem with the judicial oligarchy of all—social transformation without representation. I rarely pen forewords to other books, but I feel the need to promote Stolen Sovereignty because this book provides a blueprint for dealing with the most current and existential threats to our Republic that I have decried for years in my books and on my radio program.

With the sad and untimely death of Justice Antonin Scalia, one of the foremost constitutional warriors of our lifetime, the need to reform our judiciary is even more essential. As the courts become more radically hostile to our founding values and the written Constitution, the keys to immigration and religious liberty—perhaps the two most important issues determining the makeup and character of the civil society—hang in the balance of their capricious political views. We the people are left without recourse to affect the outcome or change the courts.

Horowitz has packed it all into this single magnum opus. The proper role of the judiciary, the underpinnings of representative democracy, the foundation of religious liberty, the history of the judicial role in immigration, the history of immigration policy and how we have departed from our founding view on sovereignty—it’s all sagaciously researched and beautifully presented in this volume.

Horowitz demonstrates how between judicial tyranny, the secular inquisition, and systemic transformation of our society through immigration—along with the judicial roadblock to reforming these vices—our power of self-governance has been eviscerated. Our sovereignty on an individual, state, and national level has been stolen by the unelected branches of government, collectively disenfranchising the citizenry in the worst way imaginable.

Four of my six books dealt with the immigration issue, and in Men and Black I warned how the courts were beginning to make illegal aliens into citizens. This author has done a masterful job presenting the philosophical, historical, and moral case for sovereignty and how our recent immigration policies from both the courts and the administrative state are not only a departure from our values and traditions, they are being implemented without the consent of the people.

This author demonstrates through incontrovertible facts and sound reason how the war on our sovereignty by the judiciary and suicidal immigration policies will create a permanent majority for post-constitutional despotism and spell the end of our republic. This book includes the full legal and policy case against birthright citizenship, counting illegal aliens in the census, refugee resettlement, chain migration, the right of a nation to exclude classes of immigrants, and all of the systemic ways the unelected branches of government have disenfranchised the citizenry through social transformation. The author has isolated and identified the lynchpins to the downfall of our republic and even the essence of our civilization.

Fortunately, all is not lost. As the great Alexis de Tocqueville observed, “[T]he greatness of America lies not in being more enlightened than any other nation, but rather in her ability to repair her faults.” The remedies to most of our problems we face in this era of constitutional crisis lie in the Constitution itself.

In The Liberty Amendments, I argue that the Framers presciently set forth a process to restore our Republic should the federal government become oppressive by using the convention of the states established in Article V of the Constitution. There is no magic bullet to suddenly kill the century long anti-constitutional socialist utopia that has supplanted our republican form of government overnight. However, we must check all the boxes, take an all-of-the-above approach with unflinching determination to restore the republic through the very founding ideals that made it great in the first place.

In that vein, Horowitz has identified the most imminent threats to our society, security, and system of governance that are all rooted in the erosion of individual and national sovereignty. The author is here to warn us that these ailments are so imminent and terminal that something must be done immediately to put out the raging fire with out of control immigration and the war on religious liberty. Concurrent with a 100-year plan for systemic reforms, we must address these issues immediately.

Unfortunately, as Horowitz proves in vivid detail with impeccable research, if the courts are not stripped of their ill-gotten powers, none of these reforms will be implemented. That is why the author shares with us the most convincing and detailed case for using Congress to reclaim power from the courts. He conclusively proves both the ability and imperative of Congress to strip the courts down to size—from a legal, historical, philosophical, and political perspective. And all of the reforms discussed in this work can be implemented legislatively by the next administration and Congress and do not require constitutional amendments.

Piecemeal changes to the makeup of the courts will not suffice. Anti-constitutionalist judicial opinions have ossified, and American citizens are blocked from overturning these decisions through the democratic process. Only fundamental reforms of the judicial branch, including stripping the judiciary of jurisdiction over foundational issues, can truly remedy the situation.

As the country sits at the crossroads between liberty and tyranny, Stolen Sovereignty is one of the most important and timely books for those who seek the path of liberty and self- governance. Agree with all his proposals or not, Horowitz presents a compelling blue print and a rallying cry, chock-full of wisdom, insights, and quotes from our founders and early political leaders regarding the most important systemic political problems of our time.

—MARK LEVIN





INTRODUCTION

[image: ]n June 26, 2015, the Supreme Court created a constitutional right to gay marriage, forcing states to recognize the status of something that not only is never mentioned in the Constitution but never existed as a legal concept anywhere in the world until fifteen years ago.1

At the time, Justice Antonin Scalia pulled the fire alarm and issued a direct and dire warning to the American people: disenfranchisement was coming to the voters by the hands of unelected judges. They no longer have the sovereignty to self-governance and the right to control their own destiny without the new big brother on the block—the unelected courts—making those decisions for them.

In a riveting dissent, which Scalia wrote separately to “call attention to this Court’s threat to American democracy,” the senior justice issued a rallying cry that all Americans must heed: no social transformation without representation. “To allow the policy question of same-sex marriage to be considered and resolved by a select, patrician, highly unrepresentative panel of nine is to violate a principle even more fundamental than no taxation without representation: no social transformation without representation,” he wrote.2 Alas, the institution that serves as the bedrock, not just for American civilization but all of civilization since the dawn of time, was transmuted by a handful of lower court and Supreme Court justices who never stood for election.

I wrote this book to pick up this banner from the late Justice Scalia and draw attention to just how profoundly the unelected branches of government—the courts and bureaucracy—have transformed our society without any input from the citizenry or recourse to prevent it.

Most importantly, I’d like to build on Scalia’s observation of social and societal transformation without representation as it relates to immigration policy. Not only are the courts and the bureaucrats deciding every major societal issue that should be left to the political branches of government, they are now transforming the very membership, size, and orientation of the civil society itself by judicial fiat or lawless executive actions—the most profound and foundational societal transformation of all.

Between a runaway judicial oligarchy and an unaccountable bureaucratic state, our existence as a sovereign nation and our destiny as a civil society entitled to self-determination is under the most imminent, direct and sustained threat since our founding. With the untimely demise of Justice Scalia, the conservative lion on the Supreme Court who issued this very dire warning in the final months of his life, the threat the judiciary poses to our sovereignty has never been greater.

* * *

Amidst the caustic political and social conflicts dividing the country down the middle, we can all agree that the country is more polarized than ever before.

On the one hand Barack Obama won two decisive victories as president. On the other hand, Republicans won both midterm elections with historic landslides down federal and state ballots. They also won substantial victories during the 2015 elections, winning key ballot initiatives on social issues. But even when Obama was re-elected in 2012, it was the most polarizing result in modern electoral history. Obama won just 690 of the 3,144 counties in the country and lost a majority of congressional districts, yet still pulled off a convincing 332-206 Electoral College victory by piling up lopsided margins among minorities in the strategic states. Contrast that to Michael Dukakis who won 819 counties in 1988—more than Obama did in 2012—yet still lost the election in a landslide—111-426.3

There have always been sharp divisions in this country along ideological and cultural lines, but typically a president who wins an election in a landslide and is re-elected decisively reflects a majority consensus. Yet, as born out by these polarizing numbers and the seething rage across a large section of the country, voters clearly feel disenfranchised as liberals have been able to enact so many transformational policies without popular consent.

As we debate these consequential issues, shouldn’t we all agree that these decisions must be made by our elected branches of government? If one side of the political divide believes their views reflect the majority of the public, they should seek to implement those ideas through their elected representatives. That way, each side can strive through the electoral process to win over hearts and minds and move the needle of the political and cultural direction in their preferred path. Hence, Scalia’s intuitive principle that all societal transformation should be achieved through the representation of elected officials.

Unfortunately for conservatives, we are confronted with a jarring reality. The left has succeeded in growing the power of the courts and bureaucracy over the rightful predominance of the legislative branch of government, and has irrevocably co-opted those institutions into serving as conduits for their radical and revolutionary ideas—to the point that even if we win back the presidency and elect only constitutional conservatives to Congress, and on a state level to state legislatures, it won’t matter.

We are often told that elections have consequences and if we don’t like what is happening to our government and society we must do a better job changing hearts and minds, raising money, campaigning, and winning elections. But after winning two smashing victories in the previous mid-term elections, conservatives have painfully learned that elections don’t matter—at least not when conservatives win.

Much of this disenfranchisement has been exacerbated by the complete corruption and treachery of the Republican Party at a leadership level. Those narratives are well documented by many conservative authors, and indeed are the relentless focus of my daily and weekly columns at Conservative Review. But for the purpose of this book, I’d like to focus on an even more uncomfortable reality confronting American conservatives. The unelected branches hold the keys to our future, and most of what we do through the electoral sphere is bound to fail if we don’t build immediate momentum to rein in the courts and the bureaucracy on the most critical, consequential, and foundational issues of our time.

Conservatives could succeed in electing a constitutionalist in the mold of Jeff Sessions, Ted Cruz, or Mike Lee to every House and Senate seat, and it will do very little in staving off the inexorable march towards a post-constitutional Sodom and Gomorrah. In fact, with the morally, intellectually, and legally dyslexic decisions implemented by lawless courts and bureaucrats concerning the most foundational issues, values, and principles of our nation in recent years, I seek to prove that we are already living in a modern-day Gomorrah. The same tepid modus operandi of the past from conservative politicians will not suffice to deliver us from the clutches of this debauchery. We have reached rock bottom. We have lost our sovereignty as individuals, as residents of states—and as we shall explore in the following chapters—as an independent nation.

Pick your favorite conservative issue and your preferred policy solution and understand that the courts will toss out many of those policies. There is a standing army of legal professionals waiting to assail religious liberty, create new rights for criminals, and invalidate immigration enforcement acts at the drop of a hat. Furthermore, the entrenched bureaucrats have grown so strong and have placed much of the left-wing agenda on autopilot, making it arduous for the overworked members of Congress and their staffs to properly exercise oversight and ensure that the executive branch is faithfully executing the laws of the land.

THE LOSS OF OUR SOVEREIGNTY

According to Merriam-Webster’s dictionary, the word sovereignty refers to “a country’s independent authority and the right to govern itself.”4 Yet, that right to self-government, even as it relates to the most important issues pertaining to the sovereign people, has been stolen from those who created the nation.

For example, who ever voted to change the orientation of our country? Who voted to completely remake California? Who voted to grant illegal aliens so many rights they were never entitled to?

Who ever voted to resettle endless scores of Sharia-adherent Muslims in their communities without the recourse to properly vet them for ties to terrorism? Who voted to vitiate our long-standing policies of excluding potential criminals and public charges from our immigration system, paving the road to remaking our society with indigent and often criminal elements from other countries?

When was the last time voters actually had a say in issues pertaining to marriage and abortion?

Who voted to allow transgendered individuals paid-leave for hormone therapy in the military?5

Who voted to eradicate any mention of God and religion or tear down religious symbols that have decorated our public buildings since before the ratification of the Constitution?6

On issue after issue, we are witnessing a precipitous transformation of our society in every way imaginable—and it all appears to be set irretrievably into motion without the ability to stop it through the political process. This has taken a corrosive toll on society and our political system. It has been widely noted that there is more seething rage, despair, and negativity among the voters towards their government than ever before.

Despite the perception that the country has become more liberal on social issues, a recent poll from the Washington Post shows that the public is extremely uncomfortable with where things are headed. When surveyed by the Post about whether they are comfortable with the direction of the country on social issues, 64 percent of all voters said they felt uncomfortable while only 34 percent felt comfortable with the recent social changes. The polarization aspect is even more striking because 45 percent feel “strongly uncomfortable” while only 14 percent feel “strongly comfortable” with the changes. Sixty-eight percent of Independents and even 43 percent of Democrats say they are uncomfortable with the societal transformation.7

Clearly, even a public inundated with social licentiousness in every aspect of media, entertainment, and academia, is still uncomfortable with the growing trend of mass societal transformation without representation. And for good reason.

A polarized and diverse country of this size will always reflect sharp political and societal disagreements. But at least when those decisions are made through the political process, there is always recourse for the losing side to force compromises, concessions, and conditions on those changes or they can live again to fight another day and reverse course through the electoral process and see their vision of society actualized through the new representatives.

As Justice Scalia used to say, “Persuade your fellow citizens it’s a good idea and pass a law. That’s what democracy is all about. It’s not about nine superannuated judges who have been there too long, imposing these demands on society.”

None of this can transpire when the consequential societal issues of our time are decided by the unelected branches of government. The lack of a legitimate political process has left much of the public—not just dyed- in-the-wool conservatives—feeling incensed or at least uneasy and disenfranchised by coerced societal transformation and the stealing of their sovereignty.

A REPUBLIC ON THE BRINK

Many legal and constitutional scholars who are students of the original interpretation of our Constitution have come before me to sound the alarm on the growing threat of the courts to our democracy. Jurist extraordinaire Robert Bork and talk radio show host and constitutional lawyer Mark Levin did a superb job chronicling how judicial tyranny is destroying our country.8 But I feel the sense of urgency to expand upon this issue under the rallying cry of “no societal transformation without representation” for a number of reasons.

While the issue of judicial activism is ubiquitously scorned by the professional conservative political class, many of their lead figures scoff at every idea to actually stop this growing tyranny. They wish not to make any drastic changes or rock the boat, and conjure up all sorts of speculative ancillary negative consequences of proposed efforts to do so. They continue to repeat the failed bromide “elections have consequences, go out and win more elections.”

Well, I write this book to dissent separately from many in the D.C. conservative intelligentsia to prove that inaction is not an option. These ain’t your grandfather’s judicial activists. When judges are throwing peaceful Christian elected clerks into jail for not issuing a gay marriage license but mandating the release of criminal aliens into our communities by applying international law, we’ve got a problem, Houston. The time for opining, pontificating, punditry, and thumb sucking is over.

Things have never been worse than they are today. We are now living through the nightmare scenario portended by our nation’s Founders. The Judicial activism and tyranny of the legal profession was set on autopilot long ago and serves as a ratchet system. Once an activist decision is promulgated, in contravention to the plain meaning of our Constitution and years of prior case law, the originalist view becomes lost forever in most cases. They only ratchet up the deviations from the Constitution with the passage of time and each subsequent decision. The culmination of decades’ worth of violence to our constitutional system of governance has now reached a feverish pitch and is downright stealing our sovereignty, especially as it relates to marriage, religious liberty, and immigration.

It is no longer sufficient to sneer, scorn, or warn against the judicial tyranny; it’s time to fight back and implement immediate reforms or we will cease to exist as a democratic republic and a sovereign nation. Along with Scalia, Justice Samuel Alito issued his own clarion SOS call isolated on the island of the corrupt legal profession. His sentiments perfectly capture the sense of urgency I feel in writing this book:

Today’s decision shows that decades of attempts to restrain this Court’s abuse of its authority have failed. A lesson that some will take from today’s decision is that reaching about the proper method of interpreting the Constitution or the virtues of judicial self-restraint and humility cannot compete with the temptation to achieve what is viewed as a noble end by any practicable means. I do not doubt that my colleagues in the majority sincerely see in the Constitution a vision of liberty that happens to coincide with their own. But this sincerity is cause for concern, not comfort. What it evidences is the deep and perhaps irremediable corruption of our legal culture’s conception of constitutional interpretation.9

Alito’s dissent serves as a warning that we are no longer living through times when we can redress the corruption in the courts by educating people on the Constitution and forcing Republicans to nominate “strict constructionists.” We have failed at that on a large scale. The time for solving the judicial problem through traditional means has passed. The time has clearly arrived to strip the courts of significant power and use the elected branch of government to implement those reforms. It is this call to action I seek to expand upon.

That the day of judicial apocalypse is upon us is not surprising to conservatives in the legal profession, but nonetheless, we must all realize the moment is indeed upon us, and act accordingly.

I also feel a sense of urgency to strip the courts of their power over societal issues—over and beyond what others have proposed in the past—because of the Obama presidency. The Obama presidency has exacerbated the disenfranchisement of voters both at the judicial and administrative levels.

Obama has replaced roughly 40 percent of the district and 30 percent of the appellate judges on the federal benches. Based on his impeccable track record of nominating unflinching judicial supremacists and post-constitutional activists, we are now confronted with a judicial time bomb, the likes of which we’ve never seen before. As a number of cases pertaining to illegal immigration, the death penalty, and an array of social issues are placed in front of these new judges for adjudication in the coming years, I fear we are headed for a degree of Orwellian judicial activism that will make the Earl Warren days look like the founding era of our republic. The time to act is now or never.

Moreover, with the untimely passing of Justice Scalia, the man who most passionately warned about social transformation without representation and the court’s unprecedented threat to democracy, we have lost our most effective counterbalance on the Supreme Court.

Finally, the Obama years have resulted in a convergence of judicial activism in the courts with an unprecedented culmination of years’ worth of administrative power grabs to create the ultimate anti-democratic nightmare scenario of the legislative branch becoming the weakest part of government, especially as it relates to the question of immigration and sovereignty. Obama’s unparalleled use of administrative fiat to legislate from the obscure offices of bureaucratic agencies, when coupled with the Orwellian legislating from the high benches of the federal courts, has engendered a new level of disenfranchisement of the voters and their representatives.

While many conservatives are looking forward to the promising prospect of a Republican president in 2017, any hopes of reining in the auto-piloted and ratcheted judiciary and administrative leviathans will be dashed unless immediate systemic reforms are implemented through the people’s representatives.

The promise of Republican presidents to nominate only originalist judges is simply insufficient to combat the existing entrenched powers. Even if conservatives successfully scrutinize the few Supreme Court nominees to ensure they are constitutionalists, they rarely have a good track record on all of the lower court appointments. Remember, less than 1 percent of cases appealed to the Supreme Court are granted a hearing, which means the lower courts decide the vast majority of important cases.10 Moreover, even many of the conservatives within the legal community have become brainwashed into the notion of one-directional stare decisis—upholding unconstitutional decisions of past liberal judges as precedent—even if those decisions themselves were reversals of long-standing settled law.

As part of the first order of business for an upcoming Republican administration, a judicial reform package and a plan to permanently restrain the bureaucracy is much more important and vital to our survival as a sovereign and self-determined nation than a policy plan on any single fiscal issue, such as taxes, health care, and Social Security. Moreover, in order to preserve some of the immigration reform ideas we will discuss as part of reclaiming our sovereignty on a national level, we must preempt the courts from stealing our individual sovereignty and right to self-government by striking down those laws and enforcement measures.

To that end, I set out to tell the story of just how unelected bureaucrats have disenfranchised the voters as it relates to the important issues of our time. Most prominently, I seek to lay out a definitive defense of our sovereignty and a full indictment of our current transformation through immigration from a legal, historical, and philosophical perspective. The current transformation of America through imprudent immigration policies are shockingly divorced from our long-held traditions and principles on the issue, as we will chronicle later on in the second half of the book. With the full understanding of the extent and depth of the problem and the imminent inimical harm it is impelling on our prospects of surviving as a democracy and as a sovereign nation-state, we can explore solutions to the problems and how to re-empower the people.

What shall we do as the silent disenfranchised majority? Are we going to sit idly while the courts transform our values and society and outsource our sovereignty to illegal aliens? It’s time to break out the 1984 Twisted Sister hit, “We’re not gonna take it anymore,” and do something about it.

And fortunately, we don’t have to take it anymore. It’s time to use our constitutional powers to strip the courts down to size; to take the ball of activism out of their progressive game. We will refute the arguments of the naysayers by showing how we’ve long passed the point at which there is any meaningful downside to stripping the courts of jurisdiction. And the most important aspect to this plan is that it does not require a constitutional amendment. It can be accomplished by passing a bill. The same way Republican politicians plan to pass policy reforms, they can—they must—pass judicial reform.

Yes, the courts have spoken. Now it’s time for the American people to respond.





1

THE COURTS: NEITHER FORCE NOR WILL

What is a Constitution? It is the form of government, delineated by the mighty hand of the people, in which certain first principles of fundamental law are established. The Constitution is certain and fixed; it contains the permanent will of the people, and is the supreme law of the land; it is paramount to the power of the Legislature, and can be revoked or altered only by the authority that made it.

—SUPREME COURT JUSTICE WILLIAM PATERSON, 1795

[image: ]ow have we sunk so low?

How has our society so rapidly transformed that our Constitution is now considered “unconstitutional”? How have our founding values related to such vital issues as religious liberty, immigration and the role of the courts been flipped on their head—inside out, upside down?

September 3, 2015, should be a day that will live in infamy for the American people. Yet, its significance is completely lost on most Americans. September 3 was the day a federal judge threw a Kentucky clerk in jail for peacefully abstaining from signing a gay marriage license, even though she was following existing state laws.

On that same day, the Ninth Circuit Court of Appeals ordered ICE (Immigration and Customs Enforcement) to suspend the deportation of a twice-deported criminal illegal alien who almost killed an American in a drunk driving incident. Why did she order this undocumented felon released? What was the rationale of Judge Jacqueline Nguyen, an Obama appointee, who issued the order? She applied international law by asserting that because the defendant was a self-described transgendered man he would likely be tortured were he deported to Mexico. The judge then proceeded to chastise the immigration officials for not using the proper “pronoun” when referring to the defendant!1

Thus, our court system threw a county clerk in jail for being a Christian and released a dangerous illegal alien from ICE custody on the same day. Through these two incidents we see the most profound manifestation of social transformation against the will of the people. The sovereignty and security of the nation was violated, the Constitution was supplanted for international law, and the peaceful adherence to state law and religious liberty—deeply rooted in our nation’s history and tradition—was criminalized. At the same time, transgenderism was codified into law and policy, and homosexual marriage was prioritized over religious liberty. All at the hands of the unelected branch of government.

If modern-day America were relocated to the Middle East it would probably be called “Absurdistan.” The core of what ails America is that unelected judges, bureaucrats, and political elites are transforming our sovereignty, society, and system of governance without the consent of the governed.

Consider the following legal and political absurdities:


	Courts strike down state marriage laws even though marriage is not discussed in the Constitution and states have plenary power to define it, yet they won’t strike down state gun laws that violate the plain language of the Second Amendment.2 At the same time, some of these same courts have ruled that illegal aliens have Second Amendment rights.3


	Christian business owners are coerced into using their private property for activity that violates their consciences, yet Muslims, as employees, can force other business owners to accommodate their religious needs, even when they impede the fundamentals of the job.4


	There is near unanimity of opinion among both left and right-leaning politicos, and most likely a growing number of legal “scholars” and judges that there is an affirmative right to immigrate and that sharia-adherent Muslims in Pakistan or Saudi Arabia have a First Amendment religious right to enter our country. Yet, American citizens can’t peaceably run their own businesses according to their consciences without government mandates to cover abortion services. Private employers don’t have a religious conscience right against coercion to cover abortion services for their own employees, but the government has a fundamental liberty interest in entitling those employees to taxpayer-funded birth control.

	The legal community would have you believe the federal government has the right to regulate inactivity and force citizens to purchase health insurance, yet they don’t have the power to prevent illegal aliens from asserting jurisdiction and obtaining citizenship for their children against the consent of the people.

	While our federal government regulates every aspect of the lives of American citizens, they refuse to scrutinize the radical views of foreign nationals when doing background checks on potential immigrants from volatile parts of the world.5


	Record waves of illegal and legal immigrants are fundamentally transforming our society, bankrupting our social programs, and endangering our security, yet the American people were never given a say in the matter. Worse, the political and legal fields are advancing arguments that will commit us to double down on these failures—all while forgetting the purpose of our government, Constitution, and social compact: protecting American citizens. At present, the future of our immigration policy is in the hands of the United Nations, private refugee contractors, state department bureaucrats, and the immigrants themselves, not the American people through their elected officials.

	States that uphold our sovereignty and federal immigration laws are sued in court and judges prevent them from following congressional statutes. Yet, states that violate our sovereignty and thwart federal immigration law are given a pass. Worse, they are awarded greater representation in Congress through their inflated numbers from their illegal alien population.

	A government that was once committed to shielding its citizens from any undesirable immigration—from public charge to security and cultural threats—is now committed to bringing in anyone and everyone unless they are proven terrorists up front. DHS even instituted a waiver allowing in those with “limited” ties to terrorists—all under the presumption and practice that our nation no longer has sovereignty.6


	The Constitutional Convention, out of which was born our supreme law of the land, started and ended with a formal prayer. Yet, we are told we can’t pray in public in schools or government gatherings. Our founding presidents proclaimed days of prayer “to promote the knowledge and practice of true religion and virtue” and to “devote the time to the sacred duties of religion in public and in private; that they call to mind our numerous offenses against the Most High God, confess them before Him with the sincerest penitence.”7 Yet, courts are prohibiting the display of religious symbols that have been around since our founding, even though nobody is coerced into serving any particular religion.



The common denominator between all these juxtapositions is that the concepts of fundamental rights, constitutional protections, and the role of government have been distorted so grotesquely beyond anything our Founders envisioned. What is transpiring in our country at present reaches beyond the bounds of the most exaggerated absurdities one could have conjured up just a generation ago.

Is it not fair to ask who voted for this radical departure from our legal system, values, and traditions? When did we ever vote for any of this social transformation? When did we vote to abridge our rights and elevate the rights of foreign nationals?

Of course, these are all rhetorical questions. The people have never had a say in such fundamental transformation of the most important aspects of our society and law. And, as this book will demonstrate, if the courts are not stripped of their ill-gotten power to impel societal transformation, we will lose our ability to restore America even if we elect conservatives to the political branches of government. Worse, we will lose our national sovereignty and be stripped of our ability to reclaim our country from deleterious immigration policies.

THE INCREMENTAL WARPING OF THE JUDICIARY

On July 4, 1776, the Continental Congress adopted the 1,338-word Declaration of Independence, in which they declared, “[W]e hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty and the pursuit of Happiness.”8 This earthshattering document reconstructed the relationship of the citizen to its governing authority and established the foundation for the form of government the colonists would create following the Revolutionary War.

Eleven years later, after miraculously shaking off the yoke of the mighty British Empire, the aspirations expressed in the Declaration became a reality in the crafting of the new Constitution for the nascent American republic. As Benjamin Franklin left the Constitutional Convention at Independence Hall, he was reportedly asked by a lady, “Well doctor, what have we got, a republic or a monarchy?” He famously replied, “A republic, if you can keep it.”9

Fast-forward 230 years and we are on the cusp of not only losing our republican form of government, but our sovereignty as a nation-state with defined borders and a defined citizenry empowered by the self-determination to govern its own affairs. No, we have not been occupied by a hostile invasion, although we are languishing from endless waves of illegal immigration. We have been occupied by the bloodless revolution of unelected judges and bureaucrats, permanently remaking society and the character of America itself—without the input of the people through their elected representatives.

At the heart of any republican form of government is the principle that all societal and political questions must be addressed by the political branches of government—those directly accountable to the people. With the exception of fundamental rights expressed in the Declaration and later enshrined into our Constitution—the right to life, liberty, and pursuit of happiness—which must be protected even against the majority rule in a legislative body, the people’s representatives, most prominently in state legislatures, were supposed to have the final say in all societal questions. To do otherwise would violate the other principle of the Declaration: popular sovereignty—government by the consent of the governed.

Although the Framers designed three “equal” and separate branches of government in order to establish checks and balances against usurpation of power and protect individual liberty, the legislative branch of government was envisioned as the dominant branch because all of its members are elected.10 In the words of James Madison, “In republican government, the legislative authority necessarily predominates.”11

Conversely, the judicial branch of government was always intended to be the least powerful, especially as it relates to fundamental political issues. “The judiciary, from the nature of its functions, will always be the least dangerous to the political rights of the Constitution; because it will be least in a capacity to annoy or injure them,” wrote Alexander Hamilton.12

Hamilton, who had a more expansive view of the judiciary than some of the other Founders, contrasted the judiciary from the other two branches thus:

The Executive not only dispenses the honors, but holds the sword of the community. The legislature not only commands the purse, but prescribes the rules by which the duties and rights of every citizen are to be regulated. The judiciary, on the contrary, has no influence over either the sword or the purse; no direction either of the strength or of the wealth of the society; and can take no active resolution whatever. It may truly be said to have neither FORCE nor WILL, but merely judgment; and must ultimately depend upon the aid of the executive arm even for the efficacy of its judgments.

In explaining why “the judiciary is beyond comparison the weakest of the three departments of power,” Hamilton declared that “though individual oppression may now and then proceed from the courts of justice, the general liberty of the people can never be endangered from that quarter.”13

In other words, courts were never vested with the power to decide broadly consequential societal and political questions not explicitly addressed in the Constitution, such as gay marriage, abortion, and immigration policy. They were primarily created for the purpose of interpreting and plying the meaning of statutes, mediating disputes between individuals and between states, deciding complex separation of powers disputes between the legislature and executive, and several esoteric jurisdictions for which the Constitution granted the Supreme Court original jurisdiction.14

Montesquieu, whose writings had a profound influence on the Founders, observed that “of the three powers above mentioned, the judiciary is, in some measure, next to nothing.”15 It is likely for this reason that Article III of the Constitution sparked the least controversy and the shortest debate of all the proposed facets of government when our Founders met in Philadelphia at the Constitutional Convention. As Max Farrand, one of the foremost authorities on the history of the founding, observed, “[T]o one who is especially interested in the judiciary, there is surprisingly little on the subject to be found in the records of the convention.”16

The only role the courts had in striking down laws passed by Congress, even in the view of those Founders who believed in such a power, was when those laws blatantly violated the plain meaning of the Constitution at the time it was written. In that sense, as Hamilton concluded, “the power of the people is superior to both [the legislature and judiciary]; and that where the will of the legislature, declared in its statutes, stands in opposition to that of the people, declared in the Constitution, the judges ought to be governed by the latter rather than the former.”17 The popular will of the legislature expressed through the mandate given to it by voters was supposed to be out of reach from the courts except for when the majoritarian rule in the political branches of government infringed on the life, liberty, and property rights of the citizenry, as plainly and incontrovertibly defined in the Constitution.

It is for this reason that the courts were not subject to the checks and balances of the political branches except for impeachment. As Mark Levin has observed in Men in Black, “Judges are appointed for life because they’re not politicians. And because they’re not politicians, they’re not directly accountable to the people and are not subject to elections.”18 Additionally, this is why there was no direct remedy to overrule a court’s decision. They were to have “neither force nor will” with regard to political issues. Consequently, there was no reason to overrule them because they never had jurisdiction over governing the nation; they had the power to offer opinions in individual “cases and controversies.”

There’s a reason why the Constitution uses the words “cases and controversies” to describe the scope of the court’s power of adjudication.19

Senator Oliver Ellsworth, the primary drafter of Article III and the man often referred to as “the father of the national judiciary,” promised the people of his state that the federal judiciary was “not to intermeddle with your internal policy.”20 One could only imagine what Ellsworth, the first chairman of the House Judiciary Committee and the third chief justice of the Supreme Court, would say about the modern courts preventing states from protecting their people and their sovereignty from violent criminal aliens. Redefining marriage is a form of “meddling” that would have been beyond his comprehension.

As Justice Joseph Story, one of the most authoritative early commentators on the Constitution, wrote of the original plan to create the judiciary, “There was nothing in the plan, which directly empowered the national courts to construe the laws according to the spirit of the constitution.”21 Preeminent historian and expert on the Constitutional Convention Max Farrand noted that “not a word” in the proceedings of the convention indicate that the federal courts had the power “to declare laws null and void.”22 Farrand also noted that the power to strike down laws was very clearly articulated and desired by those promoting the “Council of Revision,” a form of government in which a committee of respected political leaders and legal scholars would have the power to nullify laws passed by Congress. But that system was soundly rejected.

The original vision of the judiciary is vividly on display not just in theory—before the ratification of the Constitution—but in practice during the early years of the Supreme Court. When President John Adams asked John Jay to accept the nomination as the next chief justice of the court, Jay demurred. He noted that he left the court in 1795 because the court was so weak in its ability to shape the national government.23

Despite the tumultuous first century of our nation’s history, this aspect of our government, more or less, worked as planned. Aside from a few exceptions, the courts deferred to the political branches of government for most key political and societal questions, relegating their authority to calling the balls and strikes on interpreting the laws.24

The first major strike against the Framers’ conception of the judiciary was orchestrated early on in 1803 by Chief Justice John Marshall in Marbury v. Madison.25 By establishing the power of judicial review, Marshall opened the door for the view of the court as the final arbiter of every important ideological debate in this country, although Marshall himself never envisioned the Court as the final arbiter, but merely as an arbiter of constitutional disputes.

Our Founders were appalled by this power grab. Writing to his friend William Jarvis in 1820, Jefferson chastised his view that courts are “the ultimate arbiters of all constitutional questions.” He admonished Jarvis that this was “a very dangerous doctrine indeed, and one which would place us under the despotism of an oligarchy.” He prophetically warned that such power is “more dangerous as they are in office for life, and not responsible, as the other functionaries are, to the elective control.” “The Constitution has erected no such single tribunal, knowing that to whatever hands confided, with the corruptions of time and party, its members would become despots,” wrote an aging but passionate Jefferson.26

However, even Marshall never intended for the court to decide societal and political issues or to rewrite the Bill of Rights, enumerated powers, and federalism from the bench. Marshall merely said that “in some cases, then, the Constitution must be looked into by the judges” in order to resolve specific cases.27 The issue over which Marshall exercised judicial review in Marbury was what we would consider nowadays an “inside baseball” dispute between two government agencies and an “in-the-weeds” analysis of standing before the court. It wasn’t the future society or sovereignty of a nation at risk. Ironically, he was overturning a law that, in his estimation, unconstitutionally expanded the original jurisdiction of the Supreme Court.28

Further, it was clear even from the early supporters of judicial review that the Supreme Court only had the authority to strike down laws passed by the people’s representatives when they flagrantly violated the Constitution. Hamilton envisioned the role of the courts in the realm of judicial review as enforcing “certain specified exceptions to the legislative authority.” Those specified exceptions referred to laws that were “contrary to the manifest tenor of the Constitution,” such as punitive and retroactive criminal laws.29 Justice James Iredell, one of the early vocal proponents of judicial review, conceded that “the Court will never resort to that authority but in a clear and urgent case.”30

The act that Justice Marshall overturned was a section of the Judiciary Act of 1789. That congressional statute expanded the scope of the court’s original jurisdiction explicitly spelled out in the Constitution, and therefore, clearly met this criterion laid out by Hamilton. Overturning laws on social questions regarding concepts that never existed until this generation certainly doesn’t fit this criterion.

Somehow the power of judicial review expressed in Marbury has been transmogrified into complete authority over the future of sovereignty, marriage, culture, and the power to regulate every industry in our economy.

Starting in the FDR-era, accelerating during the Warren court of the ‘60s, and now crystallizing during the modern era of Obama, the courts—aided by the left-wing takeover of the legal profession—have gradually yet relentlessly turned the governing arrangement on its head by completely reinterpreting the most foundational aspects of our Constitution. Judges who were supposed to be immune to politics have enshrined their political and social preferences into the Constitution itself. What is in the Constitution, they refuse to recognize as a fundamental right and defend from the encroachment of the other branches of government. Yet, what is not in the Constitution they have installed as new and evolving fundamental rights.

Charles Evans Hughes, who served as chief justice during the bulk of FDR’s tenure, was the embodiment of the early pioneers of judicial activism. As a leading progressive during the early part of the twentieth century, Hughes famously said during a speech in 1907, “We are under a Constitution, but the Constitution is what the judges say it is.”31 Years later, Justice William Brennan, a key judicial supremacist on the Warren court, boasted to his law clerks that “with five votes you can do anything around here.”32

By applying precedent after each discovery of new rights in the Constitution—rights that never existed at the time of its crafting—the Courts have now become the predominant branch of government, with “Will and Force” on almost every issue that matters in our lives. Basic rights of religious liberty and property rights of American citizens have been disregarded, while new rights—such as the right to an abortion, gay marriage, privacy, “dignity,” guaranteed outcomes, and the right to immigrate—have been retroactively backfilled into the Bill of Rights through the preposterous, open-ended expansion of the equal protection and due process clauses of the Fourteenth Amendment.

However, even some of the early pioneers of judicial activism still had limits to their hubris in violating the Constitution and playing the role of God in society. Even after thirty years on the court, Associate Justice William Douglas, a liberal activist appointed by FDR in 1939, encouraged his colleagues in a 1970 case “to adhere to the mandate of the Constitution, and not give it merely that meaning which appeals to the personal tastes of those who from time to time sit here.”33

Yet in recent years, the courts have taken the “legislative powers” they plundered from the elected branches to a new level. Whether it is mandating access to health care, education, gun rights, or release from detention for illegal aliens, or indicating that all children born to illegal aliens are entitled to citizenship, the courts are in the process of remaking society itself—without any recourse for the citizenry to fight back—even through their elected representatives.

Judge Richard Posner, a Reagan appointee to the Seventh Circuit Court of Appeals, recently suggested the Constitution as written is completely dead. He even brazenly admitted that judges no longer need to sincerely swear allegiance to the Constitution but to law created by the Supreme Court. “It’s funny to talk about the oath judges take to uphold the Constitution since the Supreme Court has transformed the Constitution in its decisions. The oath is not really to the original constitution, or to the constitution as amended. It is to some body of law created by the Supreme Court. You can forget about the oath. That is not of significance.”34

In many respects, we have reached the final frontier of judicial tyranny. After conferring super rights on a panoply of “protected classes” of Americans—at the expense of the fundamental inalienable rights of all citizens—the courts are now copying and pasting their contrived rights and potentially applying them to all 7.3 billion people in the world.

As Justice Alito noted in his dissent on the marriage case, the inexorable and degenerative trajectory of judicial tyranny has become “irremediable.”35 The early judicial activists had established the perfect system to void out our Constitution while simultaneously, yet ironically, enshrining their anti-constitutional priorities as the law of the land into that very same Constitution.

The paradoxical view of the judicial tyrants goes something like this:

Our Constitution and founding documents cannot possibly be the inviolable and eternal law of the land because of the original sin of slavery. No system that could have blessed such an abomination may be respected to define and guard the boundaries of liberty and fundamental rights. The same way the Constitution got it wrong on slavery and rights for native blacks, they erred on every other social value as it relates to liberty and the role of government. As such, the Constitution as it was originally founded is irrelevant to our times.

To continue this train of thought and take it to its logical conclusion, one would expect the judicial supremacist doctrine to continue as follows: “and therefore, we must amend the Constitution or work as a nation to adopt a new system of government, a new standard for defining the contours of liberty.”

However, being the savvy and clever politicians they were, the pioneers of judicial activism understood that the Constitution is beloved by the people, and, outside of seminars to captive audiences of the elite ruling class, trash-talking our founding is not very popular. Moreover, why pursue the nearly impossible process of amending the Constitution when they could unilaterally change it and disenfranchise the people with the gradual, yet steady reinterpretation of the Constitution disguised under an incomprehensible system of legal fog?

This is where the paradox of the judicial supremacists comes into play. Instead of adopting a new Constitution, they gradually ratcheted up the reinterpretation of the Fourteenth Amendment based on their thesis of a flawed founding. They contend that the Fourteenth Amendment, which rectified the original sin of slavery, also rectifies every grievance they perceive until the end of time. Gay marriage, transgender rights, abolishing the death penalty, abolishing school prayer, affirmative action, illegal aliens’ rights, you name it, it’s in the Fourteenth Amendment under the due process and equal protection clauses. Even further, these phantom positive rights are retroactively reincorporated into the original Bill of Rights at the time of the founding and are binding against all state and federal legislation to the contrary.

Accordingly, in one brilliant stroke of legal hocus-pocus, our original Constitution has been ruled unconstitutional for something completely different and often antithetical to the original draft. Yet, at the same time it’s all retroactively written into the Constitution via the Fourteenth Amendment. No constitutional amendment or input from the people has been necessary to carry out this gradual coup.

Thurgood Marshall, the partner in crime on the high court with Earl Warren and William Brennan during the ’70s and ’80s era, when judicial activism was taken to a new level, embodies this paradoxical approach of “the Constitution is unconstitutional.” Speaking at a bicentennial celebration of our Constitution on May 6, 1987, Marshall trashed our Founders and Constitution instead of celebrating them.

He began his discussion with a frontal assault on the Founders:

I cannot accept this invitation, for I do not believe that the meaning of the Constitution was forever “fixed” at the Philadelphia Convention. Nor do I find the wisdom, foresight, and sense of justice exhibited by the Framers particularly profound. To the contrary, the government they devised was defective from the start, requiring several amendments, a civil war, and momentous social transformation to attain the system of constitutional government, and its respect for the individual freedoms and human rights, we hold as fundamental today.

He then proceeded to declare the Constitution dead. This, after spending twenty years on the Supreme Court sworn to uphold the very document he detested:

While the Union survived the civil war, the Constitution did not. In its place arose a new, more promising basis for justice and equality, the Fourteenth Amendment, ensuring protection of the life, liberty, and property of all persons against deprivations without due process, and guaranteeing equal protection of the laws.36

Let’s indulge this thought process for a moment. Marshall was suggesting that the Constitution was completely rewritten as a result of the Fourteenth Amendment. So perhaps the judicial activists are correct in their philosophy and indeed are in possession of a legitimate fixed constitutional anchor and unbending system of governance, albeit not the one established in 1789, but the one they perceived to have been adopted in 1868.

Perhaps we should then follow the “Constitution of the Fourteenth Amendment,” at least as the judicial activists interpret it? But this presents a conundrum for the judicial tyrants. After all, how could they conceive of rights to sodomy, mandating gay marriage on the states, and granting an array of rights to illegal aliens? These concepts were either unknown or as rabidly opposed by the very framers of the Fourteenth Amendment as they were by the Framers of the original Bill of Rights.

That is why Thurgood Marshall proceeded to note that the Fourteenth Amendment was insufficient as written because “almost another century would pass before blacks were granted true equality.” He therefore echoed the national anthem of the judicial tyrant movement in singing the praises of a “living and breathing document.” That the Fourteenth Amendment forever entrusted the legal profession to rectify every other perceived injustice until the end of times—all backfilled into that amendment and reincorporated into the rest of the original Constitution.

The one challenge confronting those who seek to disenfranchise the voters and their elected representatives through the Fourteenth Amendment is section 5 of that amendment, which explicitly grants Congress the power to define its contours. “The Congress shall have power to enforce, by appropriate legislation, the provisions of this article,” reads the end of the Fourteenth Amendment.37 An identical provision is also in the Thirteenth and Fifteenth amendments. So how could the courts claim absolute power over the Fourteenth Amendment and use it to bastardize the rest of the Constitution?

Enter Justice William Brennan and his “ratchet theory.” In Katzenbach v. Morgan, Brennan wrote an opinion upholding the power of Congress through section 5 of the Fourteenth Amendment to expand upon the scope of rights expressed in that amendment (even if it infringes on state powers under the Tenth Amendment), over and beyond what the courts had discovered at the time. But like a ratchet, Congress can only move forward in creating new rights, not backward, when defining the contours of the Fourteenth Amendment clauses, such as equal protection, due process, and privileges and immunities. Congress could not, in the politically convenient view of Brennan, “exercise discretion in the other direction … to restrict, abrogate, or dilute these [Fourteenth Amendment] guarantees.”38 And of course, in his estimation, the “guarantees” of the Fourteenth Amendment are fully defined by—you guessed it—the courts.

Cutting away the convoluted legal contortions, what Brennan was in fact telling Congress is, “Sure, you can accelerate the social justice religion in accordance with our views all you want, but you can never pass laws in contravention to the prevailing views of the legal profession, even when the Constitution explicitly grants you that authority.” In other words, if Congress wants to mandate transgendered bathrooms on the states under the equal protection clause, it is their right to do so, but if they want to (properly) define the citizenship clause of the Fourteenth Amendment as excluding those here in contravention to our laws from birthright citizenship for their children, well, Brennan already told us what he thought of that in 1982.39

While the Brennan ratchet theory has seldom been used in practice in its original application, as the case law on section 5 of the Fourteenth Amendment is scant, the rationale behind his ratchet theory is what drives their phantom legal theory. It is the embodiment of the entire legal profession, and indeed the bureaucratic branch of government, in their pursuit of disenfranchising the people with the coerced acceptance of their worldview.

You will often hear from liberals a sanctimonious reverence for stare decisis, the accepted precedent of previous court rulings. But as we will study later on, their respect is only one directional. They have no problem overturning the original meaning and intent of the Constitution as well as one hundred years of case law in pursuit of the malleable social justice utopia. But once that breach in the Constitution is delivered in the form of even a 5-4 opinion in a single court case, that decision becomes immutable, settled law and cannot be overturned. At that point, the new court-manufactured right can and will only be augmented until we reach a point when we have come full circle and flipped the Constitution on its head. Hence, the ratchet.

Margaret Thatcher often decried the “ratchet effect” of British politics in which liberal policies were only expanded during Labor rule but never reversed during the rule of moderate Tories.40 The same can be said of our political system between the truculent and effective Democrats and the feckless Republicans. But that is politics. There is still some recourse through the electoral process to remedy that. The same cannot be said of the ratchet wielded by the unelected judges.

Even John Marshall in Marbury, while instituting judicial review and subjecting the legislature to the final constitutional decisions of the Court, noted that the scope of judicial review was limited to anchoring the laws of Congress to “unchangeable” constitutional law.41

Certainly Marshall would have agreed with Associate Justice John Marshall Harlan II, known as the “great dissenter” on the Warren court in the ‘60s, when he expressed his exasperation with societal transformation without representation:

The Constitution is not a panacea for every blot upon the public welfare nor should this court, ordained as a judicial body, be thought of as a general haven of reform movements.42

Harlan was merely echoing the sentiments of our Founders, who unambiguously instructed us on constitutional construction and interpretation. Toward the end of his life, Jefferson advised his colleagues to hark “back to the time when the Constitution was adopted, recollect the spirit manifested in the debates, and instead of trying what meaning may be squeezed out of the text, or invented against it, conform to the probable one in which it was passed.”43

There is no greater tyranny than the retroactive creation of an ever-elastic set of laws that is anchored to nothing more than the political judgment of unelected judges at the time they woke up that day. Taken to its logical conclusion, this means there is nothing the courts cannot do in the realm of politics, even against the will of the elected political branches of federal and state governments, so long as the legal profession deems and cultural elites decree it.

Rather than the Constitution serving as a “living and breathing document,” an ideal the judicial tyrants so passionately extol, the Constitution is nothing but a dead artifact if its words no longer have any meaning. This is why Justice William Paterson, a founder, an original member of the Senate Judiciary Committee, and early member of the Supreme Court asserted that by definition a constitution must be “certain and fixed” and contain “the permanent will of the people” until it is altered by the very same authority.44

Madison warned that once our nation would deviate from the original meaning of the Constitution, “there can be no security for a consistent and stable [government], more than for a faithful exercise of its powers.”45 This degree of despotism and disenfranchisement is not only the most severe deviation from the founding role of the judiciary imaginable; it is antithetical to the republican form of government our Founders established.

PROTECTING OUR “NEAR-PERFECT” FOUNDING DOCUMENTS

In reality, the true story of fundamental rights and the role of the courts in our system of government is the exact opposite of the views expressed by Thurgood Marshall and championed by the contemporary legal profession. While only God’s laws are perfect, the founding of our country was as close to perfection as practicably possible and far superior to the founding of any other nation. That near perfection was expressed through the Declaration of Independence in 1776, thirteen years before the adoption of the Constitution.

I refer to the Declaration as a near-perfect document because it reflects the self-evident truths of the laws of nature and of nature’s God, which are indeed perfect. The self-evident truth that all men are created equal means nobody has fewer rights, but nobody has super-protected privileges either. As such, the people are entitled to popular sovereignty, the ideal that abjures any form of government not created by the consent of the people. Yet, government through consent must be created in order to protect the equal fundamental rights, which are the right to life, liberty, and the pursuit of happiness, not guaranteed happiness or guaranteed outcomes. The Declaration was limited to only a few fundamental rights—negative rights—because only those listed in the Declaration and later extrapolated upon in the Constitution were God-given. By definition, everything else is man-made and can only be dealt with through the political process, not enshrined as fundamental rights—out of reach from the republican system of elected representatives.

Our Constitution was ratified over a decade later built upon these self-evident truths under God. However, there was one glaring flaw—the native black population was completely excluded from the very essence of the principles espoused in the Declaration. So does this mean our entire founding and Constitution were fatally flawed?

Of course not.

Slavery was neither invented nor enhanced by the founding of the republic; in fact, it was set on the inevitable path to the ash heap of history by the founding itself. Slavery was a reality in the colonies for over a hundred years, and that was not going to change under British rulers who stood to benefit from the economy generated from slavery. Once they shook off the yoke of the British, the Founders were confronted with a choice: they could continue the failed system of the Articles of Confederation, which allowed the sovereign southern states to continue slavery and would have enshrined slavery as the law of those lands forever, or they could form a federal union with those states and strive toward a time when slavery would be abolished across the board. Forming a federal union with a ban on slavery in the Southern states was not an option because those states would not have joined that union. Not only would slavery have remained in those states indefinitely, but none of us would enjoy the freedoms we have today had they blocked the founding over the issue of slavery.

Immediately upon the founding of the country, slavery became one of the most contentious issues. It led to a bloody civil war, which, as hoped by many original Founders, ended slavery and charted a course toward full equal rights via the Thirteenth, Fourteenth, and Fifteenth amendments, although it unfortunately took a long time for society to fully adopt the laws in practice.

Thus, as Edward Erler, a Claremont Institute constitutional scholar, explains, “[T]he Civil War was fought to extend to principle of consent to all the governed, and with the adoption of the Thirteenth and Fourteenth Amendments, the Constitution for the first time came into formal harmony with the principles of the Declaration of Independence.” Consequently, “the idea that the thirty-ninth Congress was engaged in completing the founding was expressed so frequently during debates that one can hardly doubt that it was the ruling paradigm.”46

What Erler proves from endless quotes of the Founders and the members of the “Fourteenth Amendment Congress” is that, in fact, the Fourteenth Amendment permanently anchored the Constitution in the inviolate principles of the past—the Declaration of Independence—and not some phantom, unknown, and infinitely adaptable political doctrine of future generations.

Thus, there is no room—under the guise of expanding civil rights— to add additional super rights, such as abortion, gay marriage, abolishing of the death penalty, or affirmative action, to the self-evident truths of inalienable rights. And there certainly is no room to suggest that the Fourteenth Amendment intended to grant rights and citizenship to foreign nationals who infiltrate the society against the consent of the people. As we will explore later, the notion of super rights for favored classes and citizen rights for illegal aliens breaches the very underpinnings of the Fourteenth Amendment, which was built upon the principles of true equality and popular sovereignty rooted in governance by consent.

While there always have been and always will be disagreements over esoteric constitutional principles, such as disputes over separation of powers, there can never be any changes to the boundaries of fundamental rights.

President Calvin Coolidge noted in his July 4, 1926, speech commemorating the 150th anniversary of the Declaration, that although the Founders knew that times and technology would change and progress, the ideals expressed in this document were to be interminable. In his own words:

If all men are created equal, that is final. If they are endowed with inalienable rights, that is final. If governments derive their just powers from the consent of the governed, that is final. No advance, no progress can be made beyond these propositions. If anyone wishes to deny their truth or their soundness, the only direction in which he can proceed historically is not forward, but backward toward the time when there was no equality, no rights of the individual, no rule of the people. Those who wish to proceed in that direction can not lay claim to progress. They are reactionary. Their ideas are not more modern, but more ancient, than those of the Revolutionary fathers.47

What Coolidge was noting is that, unlike the shallow-minded bleeding-heartedness of the Left, the spectrum of liberty is not an infinite straight line; it’s a bell curve. You have to get it just right and freeze it at the peak. That peak was established by the Declaration of Independence, ratified by the Constitution despite the gaping hole of slavery, and repaired by the Fourteenth Amendment in 1868. Any attempt to “expand rights and liberty” runs off the cliff of Liberty Mountain toward the backside of Tyranny Slope.

Granting super rights to protected classes necessarily leads to the infringement of basic rights of every other citizen. As John Quincy Adams once said, “[T]his is a land, not of privileges, but of equal rights. Privileges are granted by European sovereigns to particular classes of individuals, for purposes of general policy; but the general impression here is that privileges granted to one denomination of people, can very seldom be discriminated from erosions of the rights of others.”48

For example, with the creation of a fundamental right to gay marriage—a concept that never existed until fifteen years ago—individuals are now suffering from the loss of their religious liberty, private property rights, and livelihood—our most foundational and unchangeable rights.
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