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The great art of law-giving consists in balancing the poor against the rich.


-JOHN ADAMS
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Take mankind in general, they are vicious.…One great error is, that we suppose mankind more honest than they are.


— ALEXANDER HAMILTON
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I am more and more convinced that Man is a dangerous creature, and that power whether vested in many or a few is ever grasping, and like the grave cries give, give.


— ABIGAIL ADAMS
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Introduction


ALMOST NOBODY TODAY understands the U.S. Constitution. Revered by hundreds of millions the world over as a near-sacred totem and the embodiment of liberty and freedom, its intellectual foundations are as unknown to Americans as those of the Achaean League or the Amphictyonic confederacy.


To illustrate this lack of constitutional insight, we will consider a few very basic questions, the answers to which are vital if you are to understand the Constitution.


Question One


Why did the Framers refuse to put a bill of rights into the Constitution, saying such a move would be “unnecessary,” “preposterous,” and even “dangerous”?1 If you cannot answer this question, you will never understand the most important part of the Constitution—the system of protections the Framers preferred over the Bill of Rights, the system of protections that they wrote into the original, unamended Constitution.


[image: ]


I go further, and affirm, that bills of rights, in the sense and to the extent they are contended for, are not only unnecessary in the proposed constitution, but would even be dangerous.


— ALEXANDER HAMILTON2
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It may be that every American “knows” that the Framers gave us a bill of rights as a guarantor of various liberties (indeed, this idea is probably the most thoroughly ingrained in our collective psyche and national identity of all our founding beliefs), but the plain, historical, and undeniable fact of the matter is the Framers overwhelmingly rejected any notion of a bill of rights.


Fifty-five men, representing 12 states, attended the Convention. When a bill of rights was proposed, only three spoke in favor of the measure. The state delegations, voting in blocks, were unanimous in their rejection of the proposal.


This, of course, is why the Bill makes up the first 10 amendments to the Constitution and is not a part of the original document to come out of Philadelphia.


The Bill of Rights was ratified three and one-half years after the Constitution was ratified and was written by a different group of men, in a different city, in an entirely different state, and in a different political forum.


The Bill faced an even more hostile reception in the First Congress. Robert Goldwin notes in his book From Parchment to Power that the House was “almost unanimously opposed” to the Bill. This disdain for the idea was communicated to the Bill’s sponsor “in terms that were caustic, scornful, and even derisive.”3


Even the Bill’s sponsor was opposed to the idea. He knew, however, that the Anti-Federalists would almost certainly end his political career if he did not push the Bill forward.


But why were the Framers so adamantly opposed to the Bill? This is vastly more important than the simple fact that they did indeed reject the Bill.


That’s an easy question to answer. The Framers predicted, with perfect accuracy, that the Bill would not protect or ensure our rights, but would rob us of those rights. If you want to know what could possibly be dangerous about enshrining in law a list of rights that the Framers actually believed in, and believed in passionately, then see chapter 1.


On a happy sidenote, it turns out that knowing why the Framers rejected a bill of rights will tell you every single thing you need to know to demolish—utterly, completely, and finally—the ridiculous notion that the Second Amendment reads, in effect, “Militias are acceptable, and federal gun control is constitutional.”


I promise you three things about this rebuttal to that argument:




	You’ve not heard it before,


	It does not rely on anything so damnably boring and esoteric as understanding 14th-century English common law or the precise definition of “militia” as it evolved from the Anglo-Saxon tradition, and


	t does, truly and honestly, end the debate about what the Second Amendment means.





Question Two


What rights were the Framers most concerned about and determined to protect?


Again, a very basic question. And if you don’t know the answer, you cannot understand the Constitution. Conventional wisdom would point to the Bill of Rights to answer this question and would say, “Here is what the Framers most wanted to protect. Here is what was most important to them.”


Wrong.


It may be hard to believe, but the Framers were obsessed with— and wrote the Constitution to protect—a right that you have never heard of. The Framers placed infinitely more value on this right than they did any of the constitutional rights we’ve all heard so much about for all of our lives.


They placed more value on this right than on your speech, religion, gun, and press rights. More value on it than that stuff about not quartering troops in your house, due process, search and seizure, grand juries, double jeopardy, self-incrimination, etc., etc., etc.


Could that possibly be true, you ask? Surely it is ridiculous hyperbole to say that in this rights-obsessed nation of ours, the right the Framers valued above all others is one that virtually no American has ever even heard of. But it is true.


As one author noted, the Framers viewed this right with “an almost religious respect.”4 You will see very shortly that there was absolutely nothing “almost” about it, and that’s why the Framers nearly always wrote of this right with frankly religious intensity.


John Adams wrote with, ahem, frankly religious intensity, that this right was as “sacred as the laws of God.”5 One delegate to the Convention said government power to oppress this right was (frankly religious intensity alert) “as alarming as the mark of the Beast in Revelation.”6


This single right was written of in the Federalist Papers more than 17 times as often as the big three First Amendment rights combined.


As another author wrote, this was a right so cherished by the Framers that all but four of those 55 men placed its protection behind only life and liberty in order of importance. And of the four who differed on this, three of them actually “put [its] protection ahead of liberty as the main object of society.”7


I’ll go further—not only is this the most important of rights, but it is the one most likely to be sacrificed in a representative government such as ours, and the entire Constitution was therefore constructed to protect this right.


Chapter 2 has all the details.


Question Three


Why do we even have a Constitution? Why did it come into existence? Just what, exactly, prompted the calling of the Convention that gave birth to it? You can’t get more basic than this, and yet virtually no Americans know the answer.


The conventional and rather boring answer is that the British were gone and it was obviously time to create a new government to take the place of the old. Of course the principles and substance of this new government would be entirely opposite of those of the recently defeated monarchy. A reliance on the people, the common man, democracy, majority rule, and the vote were to bring liberty where before there had been tyranny. This conventional view is false on all counts.


As chapter 3 details, the Constitution came into being not because of anything to do with the departure of the British, but because the existing U.S. government, which had been in effect for nearly six years after the final British defeat at Yorktown, was failing in its primary duty of protecting its citizens from tyranny and oppression.


Why was it failing? Well, principally because of an overreliance on the people, the common man, democracy, and majority rule. As one Convention delegate said, “The evils we experience flow from the excess of democracy.”8


The U.S. Constitution was created for no reason other than the failings of democracy in several of the newly independent states.


In fact, majority factions in several states were using the power of democracy to oppress, in a very specific way, a very specific and unpopular minority group. Who was this group? What was being done to them? We’ll leave the “who” of it alone for the moment, but as for what was being done to them, they were being robbed of that unknown right mentioned above. Yes, it is true—the Framers of the Constitution overthrew the Articles of Confederation and created a new national charter to protect a right that you have never heard of.


In the succeeding chapters, we will examine the Framers’ views on these subjects, show how we have departed from constitutional doctrine, and tally up all that we have lost.









CHAPTER ONE
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The Bill of rights


“NOT ONLY UNNECESSARY, BUT PREPOSTEROUS AND DANGEROUS”9


It remains astonishing that the great majority of the delegates to the Convention thought a Bill of Rights not merely unnecessary, but unwarranted, and they refused to put one into the Constitution. It was a grave mistake from a number of viewpoints, so clearly a mistake that one of the first things the new government did was to start the amendment process to add a Bill of Rights. How could the Founders have made so grievous and obvious an error?10


THE WORDS ABOVE come from the highly regarded Decision in Philadelphia by Christopher and James Lincoln Collier. There are several thoughts or ideas expressed in those words that can be found in every book that I have ever read about the Constitution, and these thoughts or ideas present to me some extremely baffling questions.


The first question involves a lack of knowledge on the part of the public in general. Despite all the books explaining that the Framers11 did not write the Bill of Rights and in fact rejected the idea by overwhelming margins, I have never once in my life encountered even one human being who was aware of the fact. Not one. Ever.


And this ignorance extends well beyond the regular Joes of my world. Tune your TV right now to any of the politically oriented channels, and it won’t be long before a very highly paid and supposedly knowledgeable person mentions the Founders and their Bill of Rights. This “knowledge” is near universal. The Earth is round, the sun rises in the east, and the Founders/Framers gave us the Bill of Rights.


Maybe you, dear reader, are an exception. But if you are, you should know that you are in rare company. By way of example, we will later read the words of one of the late 20th century’s most revered and respected constitutional authorities, a man whose book spent months on The New York Times Best Seller list and is probably the best-selling book ever written about the Constitution. And, yes, he thinks the Framers wrote the Bill of Rights.


Of course, there are people in this world who know the truth of the matter. I am sure of this because I’ve read their books explaining that the Framers had nothing to do with the Bill. But, outside of that extremely narrow slice of humanity writing books on the U.S. Constitution, (and, as noted above, even those writing books on the Constitution cannot always be counted on to get it right), there appears to be not a soul who is aware of this fact.


And it is a fact. Neither the Framers nor the Founding Fathers had anything to do with the Bill of Rights, except to wisely and overwhelmingly reject the idea. This is a matter of clear and documented historical record. It cannot be denied. History’s most revered body of political thinkers had zero interest in one of the most famous political documents of all time, a document that almost all Americans mistakenly believe was their greatest achievement.


One might think that the Framers’ lack of interest in a bill of rights would be glaringly obvious to everybody. After all, most everybody knows that the Bill of Rights makes up the first 10 amendments to the Constitution; had the Framers produced them, the amendments would not be amendments at all.


And then there are The Federalist Papers, undoubtedly the most well-known writings ever produced to explain and justify the creation and workings of any government. How many tens of millions of people have read The Federalist Papers and found the words of Alexander Hamilton explaining in very simple and direct language the exact and specific reasons for rejecting the idea of a bill of rights? And still the ignorance persists.


And this brings us to a second question, this one involving a lack of knowledge and understanding on the part of those people who write books on the Constitution. As noted above, the Framers are clear not only on the fact that they were not interested in the Bill of Rights, but on why they thought the Bill was a bad idea.


And yet, in all those books I’ve read on the Constitution, no author ever seems to understand the reasons for the Framers’ rejection of the Bill (ridiculously, simple fatigue at the end of the Constitutional Convention is the most oft-cited reason), and certainly none of these authors defend the Framers’ rejection of the Bill. Ever.


In fact, the first of these issues (lack of understanding) leads to the second. Invariably, we read of the Bill-of-Rights-killing fatigue, followed by a line about how the Framers believed the structure of the Constitution protected individual liberties without a bill of rights. What exactly that “structure” argument means remains largely unexplored and entirely undefended.


When you read that the Framers thought the structure of the Constitution to be the most important guardian of our freedoms, it sounds almost as if they had actually convened for some reason other than protecting our liberties, and that writing the Constitution was something different from and separate from that duty, and that when asked about securing freedoms, the Framers had been caught off guard and quickly mumbled some unconvincing words about “structure.” It’s like asking a bunch of carpenters after they’ve finished building a house, “I see you’ve built this fine house—now tell me, what have you done about providing shelter for its owner?”


Yet a third question, and one to me infinitely more baffling, lies in the quoted accusation above that the Framers did not put a bill of rights in the Constitution.


We need to be very clear about this: the Framers did not put the Bill of Rights in the Constitution because there was already a bill of rights written into the Constitution.


As you will see below, the Framers explain in The Federalist Papers and in other writings that there is a bill of rights in the original, unamended Constitution, and they tell us exactly where in the Constitution these protections are found. Yet somehow people write whole books on the subject and manage to entirely miss these vitally important words and ideas, arguably the most important words and ideas ever expressed by that breathtakingly talented assembly of men.


It is one thing to read the Framers’ strategy for protecting liberties and believe it inferior to the strategy inherent in the Bill of Rights. It is another thing entirely to falsely accuse the Framers of having no bill of rights in their Constitution at all.


Read the words below.


I go further, and affirm, that bills of rights, in the sense and to the extent they are contended for, are not only unnecessary in the proposed constitution, but would even be dangerous.…


There remains but one other view of this matter to conclude the point. The truth is, after all the declamation we have heard, that the constitution is itself, in every rational sense, and to every useful purpose, a bill of rights.12


These are not the words of some Congressional backbencher, writing in his diary or in an obscure publication. These are the words of one of history’s most famous men, writing in one of the world’s most-read documents: Alexander Hamilton in Federalist 84.


His words require explaining. His words require justifying. His words need to be backed up. And, of course, those words were explained, justified, and backed up—in Madison’s records of the Convention, in The Federalist Papers, and exhaustively in the state ratifying conventions. And yet the world somehow believes that the Framers placed the Bill of Rights in the Constitution, or, equally erroneously, that there was no bill of rights in the unamended Constitution.


Setting aside the words of the Framers for a moment, one must wonder how anybody could believe that there is no bill of rights in the unamended Constitution. The Framers toiled through that long, oppressive summer, composing a masterwork of historic proportions, and somehow utterly failed to even attempt to address the question of individual liberty? To believe that, one must not only believe that these liberties were not a central concern of the Framers, but that they were of no concern to them at all. One must believe that the Framers actually created a totalitarian government. After all, what is the definition of a totalitarian government but one that is empowered for everything and restrained from nothing? Is not a government that has no protections for individual liberty and may do what it wants when it wants a totalitarian one? One must further believe that this totalitarian scheme was ratified by the people in every state in the nation. Who could believe that?


This chapter seeks to remedy all this. Using the simple and straightforward words of the Framers themselves, we will see:


#1: That neither the Framers nor the Founding Fathers had anything to do with the Bill of Rights.


The numbers don’t lie, and the tale is fascinating. Why, for example, did the Bill’s most determined opponent end up demanding and then writing the Bill, and why did those who first clamored for it end up rejecting it utterly after it was written?


#2: Exactly why the Framers rejected the Bill of Rights.


The Framers rejected the Bill because they correctly predicted that it would destroy freedom and rob us of our liberties. If you’re anything like me, the first time you see those words you are shocked with disbelief, filled with skepticism, or perhaps overcome by guffaws at my stupidity and ignorance. How could it possibly be that writing the words “You have the right to x, and y, and z” threatens liberties? Believe me, until the Framers explained it to me, I was every bit as distrustful as you, but it’s true.


We will use the words of the Framers themselves to show this, and will not rely in any way on imaginative interpretations, ivory-tower intellectualizing, or the type of Byzantine theorizing favored by lawyers with losing cases. The Framers’ reasoning in rejecting the Bill was unimaginably simple, instantly grasped by your average third grader. It might be believed that tearing down one of the world’s most cherished intellectual artifacts would require sophisticated analysis and deep thinking on an Aristotelian level, but this is just not so.


#3: Precisely how the Framers safeguarded all the liberties contained in the Bill of Rights—and uncountable other rights— without ever even mentioning those rights.


The simplicity and, more importantly, the efficacy of their plan is really quite astonishing. Of course, that efficacy depended on the Bill of Rights never being written.


#4: Beyond a doubt that the Framers’ strategy for protecting our liberties was infinitely better than the strategy inherent in the rejected Bill of Rights.


This is simply undeniable, and quite apparent when you count the rights we used to have before the Bill of Rights, versus the rights we have now.


#5: That the Bill of Rights is a trick, a scam.


It was written for no reason other than to fool people. The Bill changed virtually nothing, and that was precisely the intent of the man who wrote the Bill. As one author noted, the amendments were “carefully crafted to change not one word of the original Constitution.”13 The Bill’s author had no desire to change the Constitution, and the Bill was created to fool those who desired a bill of rights into thinking that he had produced one.


#6: That the Bill of Rights destroyed the U.S. Constitution.


This is absolutely true. It is not even a tiny hint of an exaggeration. It is not a sentence written to shock in order to sell books. And while it is more accurate to say that the way the Bill of Rights is misunderstood is what actually destroyed the Constitution, the fact remains—in the absence of the awful bill, we’d still have a Constitution. It was an accident, to be sure. It was not meant to happen. But the Framers predicted it, warned against it, and we should have listened to them.


Of course, the Constitution is not completely destroyed—the federal government can still define and punish piracy, for example—but the most important part of the Constitution, the part that protected our rights, has indeed been obliterated.


The Bill of Rights was not merely a bad idea, a bad change, like, say, Prohibition. No, it went far beyond that, for it introduced a strategy for protecting liberties that was entirely different from the strategy designed by the Framers. But not only was it different, it completely undid the Framers’ strategy, obliterating it entirely. As we shall see, these two visions (the Bill of Rights as protector of liberties versus the unamended Constitution as protector of liberties) are mutually exclusive. They represent, with mathematical precision, exact and precise diametric opposites. One is the antithesis of the other. The system of protections the Framers gave us is not diminished by the Bill of Rights; it is not marginalized—it is utterly and absolutely destroyed. The two visions simply cannot exist side by side. Placed in proximity to one another one must die, and indeed, one did.


The damage does not stop there, however. Later, when we examine federalism and federal powers, we will see that not only did the Bill mark the end of the Framers’ strategy for protecting our rights, it also entirely obliterated the very foundation of the relationship between the federal and state governments; it morphed the federal government into an organ scarcely different in any way from the state governments. That is a very bad and extremely dangerous thing.


Rejecting the Bill of Rights


When a proposal for a bill of rights was made at the Constitutional Convention in September 1787, the Framers had their chance to burden us with the Bill, but only three men of 55 favored the motion, the state delegations rejected the proposal unanimously, and the idea was quickly killed.


Still, some maintain that it was the Framers who gave us a bill of rights because the amendments came about in the First Congress, which was, of course, populated by men who were at the Convention and other men who were not at the Convention but are normally referred to as the “Founders.”


But this idea will not stand scrutiny either, for it was James Madison, almost single-handedly and with virtually no aid from his fellow Framers or Founders, who ensured that we have a bill of rights. An excellent history of the Bill tells us that what was included and excluded from the Bill were “determined almost entirely by Madison’s legislative leadership.” Also, the amendments were debated “only because of Madison’s stubborn persistence.”


Lastly, both Federalists and Anti-Federalists in the House were almost “unanimously opposed” to the amendments, and told Madison of their feelings “in terms that were caustic, scornful, and even derisive.”14 By no stretch of the imagination was the Bill a product of the Framers or the Founders.


And what of Madison himself? It turns out that, despite the foregoing, even he cannot be blamed for the awful Bill, for he was one of the Bill’s earliest and most forceful opponents. Politics, however, changed his mind. His unpopular opposition to a bill of rights had contributed to his failed campaign to become one of Virginia’s senators in the new government and had subsequently threatened to derail yet another of his campaigns, the one that saw him finally land in the House of Representatives. No, as any decent constitutional text or authority will tell you, the existence of the Bill of Rights is due almost solely to the Anti-Federalists in Virginia who exerted such crushing pressure on Madison.


Still others will say that both Jefferson and Adams were in favor of the Bill. This is true, but irrelevant for several reasons. First, neither of the duo was at the Convention, nor was either of them in the First Congress that produced the Bill. Also, I do not contend that no Framer or Founder was ever in favor of the Bill. The myth that I am demolishing here is the one that goes “The Framers gave us the Bill of Rights,” and there is no way on Earth to turn Adams and Jefferson into “the Framers” or even into “the Founding Fathers.” By way of illustration, even though Adams and Jefferson died on the same day, you will never see in print the words “The Founding Fathers died, amazingly, on the exact same day, July 4, 1826, precisely 50 years to the day from the signing of the Declaration of Independence.”


Additionally, only two of the seven men usually referred to as Founding Fathers were part of the Congress/administration that produced the Bill of Rights. And of the four Founding Fathers at the Convention, none spoke in favor of the Bill, and the Framer most responsible for the Constitution, Madison, was its most forceful opponent.


Lastly, a mere 21 Framers (38% of that group) were a part of the First Congress, where they made up only 23% of that body, a body in which, again, they showed no interest in a bill of rights.


The “Unnecessary” Bill of Rights versus the Original Bill of Rights


So just what were the Framers’ reasons for this wholesale rejection of a bill of rights? As Hamilton noted in Federalist 84, there were two reasons: the Bill was both unnecessary and dangerous.


The Bill was unnecessary because, as Hamilton said, the entire Constitution itself was a bill of rights—protecting rights was the purpose of its creation in the first place. This leaves one to wonder how people who write books on the Constitution could possibly overlook that fact.


But where, precisely, are these protections found? What exactly is this strategy for protecting liberty that is the opposite of the one found in the Bill of Rights?


The Framers’ strategy for safeguarding liberty against government encroachment was really quite simple—just as simple, in fact (though infinitely more effective) as the strategy behind the Bill of Rights.


They wrote a list. The Framers listed, specified, and detailed the few and defined rights/powers of the federal government. All the uncountable, innumerable scores of rights and powers not found on this small list were off-limits to the federal government and were retained by the people. This list is known as “the Enumeration,” and it is found in article I, section 8 of the Constitution—and no, this list contains no provision for the federal government to censor the press or infringe on any of the rights contained in the Bill of Rights. The Enumeration gives the federal government the right to declare war, establish a post office and post roads, raise armies and navies, establish courts, and exercise a few other mundane and necessary powers.


At this point, the Framers directed critics who bemoaned the absence of a bill of rights to the Enumeration and noted with unassailable logic that because the Enumeration contained no provision for the federal government to legislate against cherished liberties, those rights were already protected. A bill of rights was unnecessary because the rights so beloved in what would become our Bill of Rights were already secure, already completely off-limits to federal authority. Why does this breathtakingly simple logic elude so many?


Nowhere in the Enumeration do the people cede to the government the power to regulate the press. Thus, the federal government has no authority whatsoever to do so, or to suppress free speech, or to establish a church, or to seize firearms. The logic and simplicity of their reasoning are undeniable.


The Tiny and “Dangerous” Bill of Very Few and Incomplete Rights
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