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        This treaty has not come about because it was the mainstream, natural thing to do. It has come about because individual human beings decided together

        to fight against something, to struggle against a constant injustice and to

        overcome it...

        – Thomas Nash, Oslo Signing Conference

      

      

      

      Three young boys were playing in a field, when they came across what looked like a small metal ball. They started kicking it around, and a few minutes later, the ball exploded. One boy died instantly, while the others had major injuries that maimed them for life and cost their families’ entire savings in medical expenses. The small metal ball that the children had mistakenly assumed was a harmless plaything? An unexploded submunition left over from cluster munitions used in warfare.

      While this particular incident happened in Cambodia, there are hundreds of similar stories, from Laos, Vietnam, Kosovo, Serbia, Afghanistan, Iraq, Lebanon and many other countries, where children die or are injured while playing or walking to school, and men and women are killed in their backyards or working in their fields. When war is over, people get back to their homes, their schools and their communities, and try to pick up the pieces of their shattered lives. In conflicts where cluster munitions are used, in the aftermath of war, everyday activities are fraught with danger, as one wrong step can potentially kill or maim for a lifetime. The presence of unexploded remnants of war can halt development in countries for several years. Laos, one of the most bombed nations in the world, strewn with millions of submunitions, is still struggling to emerge from the devastating effects of the Vietnam War, more than four decades later.
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        * * *

      

      Cluster bombs are weapons that are small but deadly. They often look like small metal canisters, and some of them are painted, giving them the innocuous appearance of a soda can. Each bomb contains within it hundreds or thousands of smaller submunitions, which disperse like the seeds of a dandelion over a wide area, also known as its footprint. Although the submunitions are meant to detonate on impact, various factors such as the height of dispersal, the ground quality and manufacturing defects, cause a large number (in some cases up to 30%) of the munitions to fail to detonate. In many cases, including one infamous example during the NATO campaign in Kosovo, the munitions miss their target entirely, instead landing on homes, hospitals and schools.

      The unexploded submunitions that are scattered on the ground, in effect, act as landmines, that can kill or severely injure anyone who comes across them, sometimes even years and decades later. Given that military campaigns typically deploy thousands of these bombs at a time, each conflict leaves behind hundreds of thousands, sometimes millions, of these unpredictable mines, that make it hazardous for ordinary people to go about their daily lives once the conflict ends. A report by Handicap International reported that 98% of all casualties of cluster munitions are civilians, of which one-third are children. These injuries and fatalities occurred either because the munitions failed to land on the intended target, or from unexploded ordnance that failed to detonate on impact.

      Despite all the problems associated with the use of these weapons, they are nevertheless an essential part of the military toolkit for many nations. Cluster munitions have been used in numerous conflicts in the past half-century, by at least 23 governments in 39 countries and four disputed territories since the Second World War. The users and producers of the weapons are major military powers, powers that have continued to use these weapons notwithstanding their substantial humanitarian costs. It has been estimated by the Cluster Munition Monitor that prior to 2006, 91 countries stockpiled cluster munitions containing a billion submunitions in their arsenals.

      Given the inaccuracy of the weapons, the harm they cause even to the militaries that use them (for instance, in Afghanistan, the use of cluster munitions became so hazardous for the United States’ troops that soldiers started to complain, because it slowed down their progress and caused deaths of Coalition soldiers) and the devastation that is left behind at the end of war, the continued use of these lethal weapons seemed outmoded. For decades, humanitarian organizations sought to limit the use of these weapons, but international consensus on the issue was hard to come by. As a UNDP representative stated: “The issue was too political, the problem too complicated, the process too stalled – in short, the obstacles to a Convention were simply too formidable to overcome”.
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        * * *

      

      In the fall of 2008, I was studying for a Masters’ in Public Policy at Cornell University, in Ithaca, New York. I was taking a class at the law school on international cooperation, and having just completed six months as an intern at Human Rights Watch, I decided to write about the Oslo Process and the campaign to ban cluster munitions for my final paper, coincidentally presenting my work the day before the historic signing of the treaty at Oslo on December 3, 2008. The following year, I chose to expand this initial paper for my Master’s thesis. My thesis attempted to explore the reasons behind the success of this accomplishment from the perspective of international relations. This book is based on that work, although it has been completely re-written (for the second time, for this revised and expanded edition), with additional research supplementing each section, as well as updated content to include the progress made since the adoption of the Convention.

      Hence, in one way or another, I have been researching the topic of cluster munitions for over eight years, and still find myself endlessly fascinated by it. What keeps drawing me to this subject, and why I find this topic awe-inspiring is that at its very core, the story of how cluster munitions were banned is a story of the triumph of the underdog, the fight between David and Goliath. On one hand, a deadly but essential weapon used for the past half-century by the most powerful militaries in the world was pitted against a ragtag motley group of experienced as well as inexpert NGOs and victims’ groups teamed up with a handful of committed-to-the-cause states, alongside behind-the-scenes support from advisory international organizations. In spite of the wealth of experience, knowledge and expertise possessed by the Cluster Munition Coalition (the group of NGOs and organizations working towards the cluster munition ban) and the United Nations as well as the International Committee of the Red Cross, they faced a monumental and nearly impossible task – to convince governments to agree to stop using a valuable weapon in their arsenals that they stockpiled by the hundreds of thousands, in a political climate where the interests of national security and state sovereignty outweighed humanitarian concerns in almost every instance.

      Where many international agreements failed and diplomatic processes stalled, the campaign to ban cluster munitions succeeded. Despite strong opposition from many countries, including key military powers and Security Council members, 107 countries met in Dublin in May 2008 to negotiate and adopt a treaty prohibiting the use, production, transfer and stockpiling of cluster munitions. As of this writing, the Convention on Cluster Munitions has since been adopted by a total of 119 countries. The outcome of the Oslo Process was a ray of hope among the usual cynicism and disenchantment of similar international processes. As the United Kingdom’s Secretary Of State For Foreign And Commonwealth Affairs, the Hon. David Miliband stated: “In less than two years…over one hundred countries have come together to conceive, plan, negotiate, agree, and now sign the most significant disarmament treaty of recent years”.

      The treaty was coincidentally signed on the 11th anniversary of the Mine Ban Treaty, another landmark moment in international history that marked the first instance of a successful partnership between states and civil society in achieving a staggering humanitarian objective. However, unlike in the case of landmines, the harm from the use of cluster munitions was not as well-established, and the cause did not benefit from celebrity endorsement. The success of this process goes against conventional theories about international relations, garnering questions about how this process was completed in record time, overcoming the strong objections of powerful international players and maintaining a tough treaty text. This book explores this question: how was this accomplished, and are there any wider lessons to be learned from it?

      

      This book is written primarily chronologically, to make it easier to follow the journey from the early instances of cluster munition use to the ban and subsequent progress, while also tying in larger thematic elements along the way. Chapter 2 describes the nature of cluster munitions and their humanitarian effects, and gives an overview of the history of their use globally till the events leading up to the ban. Chapter 3 focuses on international law as it relates to cluster munitions, first providing a quick primer on the laws of war, then detailing the history of attempts to regulate cluster munitions within the larger context of weapons that affect civilians and cause unnecessary suffering. Chapter 4 describes the diplomatic process that eventually led to the treaty on cluster munitions. Chapter 5 highlights some of the obstacles and the key objections raised throughout the process. In chapter 6, I explain what I think are the primary factors that contributed to the discourse regarding cluster munition use changing seemingly rapidly from potential regulation to an outright ban that was supported by several current users and producers of the weapons. Chapter 7 describes the core provisions of the final agreement and analyses its main achievements and critiques. Chapter 8 lays out the progress made in implementing the provisions of the treaty so far, while contributing to the spread of a global norm against the use of cluster munitions, which will make it politically difficult even for non-signatory countries (those who haven’t adopted the Convention) to use these weapons. Finally, chapter 9 concludes with some broader lessons from the process that can be applied to other humanitarian issues that require global solutions.

      While this book will surely benefit students of international law, political science and diplomacy, as well as those working in NGOs or campaigns wishing to draw lessons from the success of the cluster munition ban campaign, I wrote this book for anyone with an interest in international politics and global affairs. I wrote this book because I was inspired by the example of a successful humanitarian outcome in an arena that is usually peppered instead with instances of compromise and concession. I believe that this story will inspire hope that the intractable problems that face our generation can be overcome with unity, determination and the willingness to believe in change. Steve Goose, co-chairman of the Cluster Munition Coalition stated at the Signing Conference in Oslo:

      
        
        We should celebrate…this extraordinary achievement. It is all the more extraordinary because of the ardent assertions we have endured about the so-called military necessity of cluster munitions. It is all the more extraordinary because of the international environment we have faced in which some believe that anything and everything can be done in the name of a global war on terror. We should celebrate both the convention itself and the manner in which it has been brought about: stepping outside the boundaries of traditional diplomacy, or at least stretching those boundaries considerably…

      

      

      To celebrate the Convention is to understand the process behind it and distill its lessons so that we may replicate this remarkable achievement.
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            LETHAL LEGACY

          

          THE NEED FOR A BAN

        

      

    

    
      
        
        The time has come to agree that these weapons that cause such indiscriminate suffering should no longer be used. The time has come to agree that we need a new international instrument to ban cluster munitions that have unacceptable humanitarian consequences.

        – Jonas Gahr Støre, Minister of Foreign Affairs (Norway), Oslo Conference

      

      

      

      The need for a ban on cluster munitions was apparent for decades. Cluster munitions have been used with increasing frequency in armed conflict since the 1970s, and in each instance, they left devastation and destruction in their wake. This chapter explores the nature of cluster munitions, a brief overview of their history of use and the immediate and long-term effects of using these weapons.

      

      The Nature of Cluster Munitions

      Firstly, what exactly are cluster munitions? Cluster munitions or cluster bombs are weapons that contain hundreds of smaller submunitions inside them, which burst when released. The Convention on Cluster Munitions defines a cluster munition as “a conventional munition that is designed to disperse or release explosive submunitions each weighing less than 20 kilograms…” They are analogous to dandelions, which have hundreds of spores that scatter over a wide area. Each 'spore' of a dandelion corresponds to the submunitions or bomblets within each munition, each of which is an individual weapon.

      The weapon itself consists of a canister and several submunitions within it. Once dropped, the canister opens in mid-air and the submunitions scatter over the target, exploding on impact. These munitions can be launched from the air (releasing ‘bomblets’) or from the ground (releasing ‘grenades’).

      The nature of cluster munitions and their effects have changed with changing technology. Initial forms of cluster bombs were created to primarily kill soldiers in battle, but the modern models are more complex. They contain scored shells which are intended to wound or kill by fragmenting, and anti-armor munitions that are designed to damage vehicles and defense materiel. These weapons are valued by militaries because they can easily cover a wide area and have multiple effects. Some models, such as the ones used in Afghanistan in 1999, had three ways of causing damage. The steel core, which broke into 300 jagged cores of metal, could injure people 500 feet away, and damage light armor and trucks 50 feet away. A concave cone at the bottom of the munition acted as an anti-armor weapon, piercing into tanks and similar vehicles. Finally, a zirconium wafer spread incendiary fragments that could burn nearby vehicles. These particular weapons are called combined effects munitions due to their multiple effects.

      Cluster munitions, in general, are primarily used as area weapons, to destroy ‘soft’ targets such as airfields, by dispersing bomblets over the area. Their effects are not confined to one precise target, such as an individual tank for example, and can cover a large area. The area covered by the cluster munition once it is launched is called its footprint, and many types of cluster bombs have very wide footprints.

      There are over 200 models of cluster munitions. Different models have different dispersal rates, depending on whether they adjust for the wind or not, and different dud rates (the percentage of submunitions in a cluster bomb that fails to explode when the bomb is launched), with older models having much higher dud rates. Depending on the dud rate and the dispersal area (or footprint), hundreds of thousands of duds (unexploded submunitions or ordnance) can litter over wide areas, remaining on the ground for decades after the end of the conflict, acting as a de-factor landmine for anyone who happens upon them.

      

      History of Use

      

      
        
        We must bring an end to the unacceptable human suffering caused by the use of cluster munitions. This suffering is not an inevitable and unavoidable consequence of modern war. It is the result of the use of a particular group of weapons, developed for other conflict scenarios than those we are faced with today.

        - Jonas Gahr Støre, Minister of Foreign Affairs (Norway), Oslo Conference

      

      

      

      Cluster munitions came to gain importance in warfare due to “a combination of technological innovations, changing combat needs, industrial interests, permissive laws, and lack of public awareness or debate”. The initial concept of a ‘cluster’ or group of munitions first surfaced during the First World War, but came into more conventional use after World War II.

      Further technological innovations during the Korean War made these munitions more effective, less expensive and a bigger part of the arsenal of major militaries such as the United States. In the aftermath of the Vietnam War, the US left millions of unexploded ordnance behind in Southeast Asia, that continued to injure and kill civilians in the intervening decades. Nonetheless, the US not only continued to use these weapons, they became an even bigger part of their armory, comprising nearly 29% of the United States Air Force’s entire artillery budget. Use of cluster munitions in conflict in the 1970s and 1980s extended to Africa, the Americas, the Middle East, and South Asia.

      The Soviet Union, another major user of cluster munitions, used them extensively during its invasion of Afghanistan from 1979 - 1989. The Russian government also used cluster munitions widely in Chechnya from 1994 - 1996, and again in 1999. In violation of the laws of war, Russia directed many of its cluster munition attacks, including the infamous 1999 attack on the Grozny market (which reportedly killed at least 137 people) at civilian areas.

      

      Vietnam War

      Cluster munitions are an especially heinous legacy of the Vietnam War. Technological advances and the unique challenges faced by the United States in Southeast Asia made the use of cluster munitions an integral part of their military strategy. The US dropped approximately 80,000 cluster munitions (containing 26 million submunitions) on Cambodia, more than 296,000 cluster munitions (containing nearly 97 million submunitions) on Vietnam, and more than 414,000 cluster munitions (containing at least 260 million submunitions) on Laos. The millions of unexploded ordnances left behind hindered the development of these countries for decades, affecting an already impoverished populace. Cluster munitions fueled opposition to the Vietnam War both inside and outside the US, as protestors highlighted the destructive effects of these munitions in their campaigns, and journalists reported on the damage wrought by them.

      Between 1964 and 1973, the United States dropped cluster bombs on Laos during the Vietnam War every eight minutes, leaving behind between 20 - 60 million unexploded submunitions. The planes used to bomb Laos were fitted to carry about 30 tons of bombs, many of them failing to detonate, with a failure rate as high as 30%. Estimates by the United Nations put at least 500,000 unexploded ordnance (UXO) still in the country in 1996. Due to the high number of duds left behind after the war, between 1973 and 2006, over 4,800 casualties have been reported in Lao, although according to the International Committee of the Red Cross (ICRC), the figure is closer to 11,000, more than 30% of whom were children. Accidents and injuries related to the unexploded ordnances are common, with 65% of those injuries occurring while performing everyday tasks such as working in the fields.

      Cluster munitions were used in Cambodia from 1969 - 73, to stop supplies and troops traveling along the Ho Chi Minh Trail. Strikes during that period are said to have left behind an estimated 1.9 - 5.7 million submunitions. Although the failure rate of the munitions was  projected by the United States at 10%, it has been estimated by Handicap International that the actual failure rate was closer to 30% due to various factors on the ground, including the method of deployment of the munitions. This would imply that between 0.5 – 1.7 million submunitions failed to detonate, and was left behind as de-facto landmines, to injure or kill hundreds and thousands of people in the aftermath of the conflict.

      In Vietnam, the number of submunitions left behind is reported at between 7 - 20 million, leading to 1,275 reported casualties. The reported numbers are a fraction of estimated casualty figures, based on various data points collected by Handicap International. They estimate the actual casualty figures in Vietnam between 1975 and 2006 to be closer to 34,500 - 52,350. The other casualty figures cited previously in Laos and Cambodia are also estimated to be inaccurate by several thousand.

      

      First Gulf War

      The United States used cluster munitions extensively during the first Gulf War; cluster bombs accounted for a quarter of the bombs dropped on Iraq and Kuwait. Cluster bombs were used against a range of targets, including infrastructure and dual-use targets also used by civilians. To avoid anti-aircraft fire, the bombs were dropped from medium to high altitudes, a factor that increased the number of duds. Additional factors such as the desert soil and the high number of munitions used in total raised the dud rates, and contributed to high civilian casualties. Unexploded ordnances also killed or injured one hundred US soldiers, and killed a hundred clearance workers.

      

      Yugoslavia and Kosovo

      Cluster munitions were used by NATO, Serbian forces and other internal factions in the Kosovo conflict in 1999, along the Albania - Kosovo border, in Bosnia and Herzegovina, and in Croatia. Although there were fewer cluster bombs dropped in (the former) Yugoslavia than in previous conflicts (cluster bombs accounted for 7% of all bombs), they accounted for a larger number of civilian deaths. Around 150 civilians died during cluster bomb strikes, and following a much-publicized incident where a bomb mistakenly targeted a civilian area due to technical failure, US President Bill Clinton temporarily suspended the use of cluster bombs in the campaign. In Kosovo, cluster munitions used by NATO caused at least 164 recorded casualties, mainly of children. Deaths from cluster bomb ordnance in the aftermath of the war represent 10% of all civilian deaths throughout the war.

      

      Afghanistan

      Cluster bombs were an important part of the United States’ military arsenal in their war against terror in Afghanistan, with the US dropping over 1,200 bombs containing more than 248,000 bomblets between October 2001 and March 2002. Human Rights Watch reports that at least 25 civilians were killed immediately from cluster bomb attacks, although the actual figures could be substantially greater, as there are usually large discrepancies between reported and real casualty data. Even after the end of combat, unexploded bomblets or ‘duds’ left behind continue to cause fatalities. Despite using conservative estimates of failure rates, there are reported to be over 10,000 unexploded bomblets strewn over villages and fields in Afghanistan.

      The United States used cluster bombs in Afghanistan on four major types of targets - frontlines, military bases, cave complexes and villages where Taliban or Al-Qaeda forces were hiding. While the targeting of frontlines or military bases with cluster bombs was legitimate under international law at the time, targeting villages with non-combatants is never considered legitimate under international humanitarian law. Most of the civilian casualties from cluster bomb strikes took place in villages that were targeted as part of the operation. The Taliban soldiers also intentionally hid in villages, using the villagers as ‘human shields’ to save themselves, violating the principle of distinction in international humanitarian law, which requires the separation of combatants and civilians during conflict.

      In the aftermath of the war, at least 127 fatalities, mostly children, were reported as a result of cluster munition duds or unexploded ordnances. The most common instances of civilian death resulted from undertaking everyday activities such as gathering wood and herding sheep. Gathering the scrap metal from the casings of bombs to sell at the market also caused many of the duds strewn around the casings to be set off, an, unfortunately, common occurrence among an impoverished populace that felt compelled to seize the opportunity of additional income from scrap gathering.

      The bombs dropped in Afghanistan were dangerous in another way - the yellow color of the canisters resembled the yellow food aid parcels dropped for those in the midst of the war zone. Human Rights Watch stated that “[i]t is highly likely that many in Afghanistan will not know the difference between aerially delivered food aid and aerially delivered munitions” (emphasis added). Amidst ensuing outcry over the danger of the villagers mistaking the bombs for the food aid parcels, the United States changed the color of the aid packages.

      

      Iraq War

      In the 2003 war against Iraq, in three weeks of hostilities, the Coalition forces used 13,000 cluster munitions. Many of the air attacks which resulted in the deaths of scores of civilians occurred while targeting senior Iraqi officials. These attacks were based on imprecise intelligence, and all of them failed to kill any of the intended targets, instead causing many civilian casualties. During and after the war, unexploded ordnances caused hundreds of civilian deaths, impeded Coalition troop movements and caused the deaths of Coalition soldiers. The humanitarian and military impact arising from these weapons even caused some of the US soldiers fighting in Iraq to themselves call for an end to using these weapons.

      Due to the number of munitions used, a dud rate of even 5% would leave around 90,000 duds or unexploded ordnance. Thousands of these duds were left behind in villages and towns where Iraqi forces had occupied areas near civilian populations. The Coalition forces also used large quantities of Vietnam-era cluster munitions that had far higher failure rates, some of them nearing 30%.

      

      Lebanon

      During Israel’s 34-day war with Lebanon in July and August 2006, it used over four million submunitions on South Lebanon, a large majority of which was in the final days of the war. According to the UNDP, as of February 2007, 841 individual locations of new cluster bomb strikes were confirmed spread over an area of more than 34 million square meters. It is estimated by clearance experts that the munitions averaged a failure rate of 25%, indicating that up to one million submunitions were spread over homes, fields and neighborhoods in more than 40 towns and villages in Lebanon. Tragically, this attack came on the heels of concerted clearance efforts by UN Mine Action Service and other organizations, that had cleared over 2 million square meters of land previously affected by cluster munition strikes in Southern Lebanon.

      Globally, the attacks by Israel against Lebanon were the most extensive use of cluster munitions since the 1991 Gulf War - more than twice the number used in Iraq in 2003, and 15 times more than that used in Afghanistan in 2001 - 2002. Both civilian and de-miner casualties have been considerable since the end of the hostilities, and agriculture has been severely disrupted due to the presence of thousands of submunitions in the fields.
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        * * *

      

      Since the Convention on Cluster Munitions was negotiated, there have been several instances of use of cluster munitions (documented in chapter 7), although no use has been reported by states that adopted the cluster munition ban.

      

      Humanitarian Effects of Cluster Munition Use

      

      
        
        [T]he presence of unexploded sub-munitions bomblets cause not only a physical harm and death to the civilians but also constitute a long-term obstacle to the socio-economic reconstruction of the affected countries.

        - Dr. Thongloun Sisoulith, Deputy Prime Minister (Lao PDR), Oslo Signing Ceremony

      

      

      

      The widespread use of cluster munitions in conflicts around the world have created a wide range of humanitarian problems, contributing significantly to security concerns in the immediate aftermath of conflict, as well as hampering development and rehabilitation of the affected areas years, sometimes decades, after the cessation of hostilities.

      Cluster munitions cause two main humanitarian problems: firstly, because they disperse widely, the weapon cannot distinguish between civilian and military targets, which can have devastating consequences in populated areas; and secondly, those that fail to explode act like anti-personnel mines, killing and maiming those who encounter them, sometimes years after a conflict has ended. Thus, the use of these weapons has two primary effects: i) immediate effects and ii) after-effects.

      

      Immediate Effects

      Cluster submunitions (the individual munitions within the larger canister) are designed to kill, unlike its close cousin, landmines, which were originally designed to maim, rather than cause death. Due to the way these weapons are designed, they cause more fatalities than landmines. The effects of cluster munitions are thus even more dangerous if the submunitions or duds litter an area frequented by civilians or the dud rate (the number of submunitions that fail to go off at the point of impact) is high due to various factors such as poor design or use of the weapon in inappropriate environments. Civilians are the most vulnerable after a cluster munition attack, as it has been estimated that 98% of fatalities caused by cluster munitions are civilians; in other words, only 2% of the time, cluster munitions are successful at hitting their intended target. A Human Rights Watch report on the impact of cluster munitions found that “children are particularly common victims. The shape and sometimes color of submunitions attracts them because they are curious and believe the weapons are toys. Some models resemble balls while others have a ribbon, which makes a convenient handle for carrying or twirling”.

      Most cluster bombs are ‘dumb bombs’, because they are unguided and imprecise. Once the weapon is dropped, it opens, and the hundreds of ‘bomblets’ disperse over a wide area. Factors such as the level of wind and the height from which it has been dropped affect the footprint of the bomb (the area covered by the bomblets); thus, often inadvertently targeting civilian populations near the area. Even if the bomb hits its intended target precisely, civilians in or near the footprint can be affected. “In every conflict involving cluster munition use that Human Rights Watch has investigated, the weapons have been used in areas where both combatants and civilians are present, resulting in loss of civilian life.” Where civilian and military personnel live in close proximity, or when the bombs are dropped in places also inhabited by civilians, the civilian casualty rates can be even higher.

      The United States, in its defense of the use of cluster bombs, has suggested that cluster bombs cause less destruction than unitary bomb strikes, using the example that in Afghanistan, cluster bombs left holes in walls of civilian homes, but did not completely destroy their structures like other bombs do. Unfortunately, this reasoning is specious, because it does not take into account the fact that targeting civilians at all is absolutely prohibited by the Geneva Conventions that govern the rules of warfare, whether by cluster bombs or any other kind of bomb. Additionally, due to the nature of cluster bombs (their tendency to drift off target, and the nature of their dispersal on the ground), it is not always possible to prevent accidentally targeting civilian areas, thus causing those nations that employ them to be particularly likely to violate the laws of war.

      Handicap International (HI), co-winner of the Nobel Peace Prize for its work on banning landmines, has compiled evidence of at least 13,306 confirmed casualties from the use of cluster munitions during conflict, which is an accurate tally of figures worldwide as of 2007. This number only includes confirmed figures, the estimated casualty figures are between 55,000 and 100,000. The data on casualties from cluster munitions is not easy to find, and in some cases, it simply does not exist. Only 12% of cluster munitions affected countries have nearly complete records about cluster munitions, 64% have limited data, while 20% of countries affected have no data at all. Both military and civilian casualties were underreported in most countries. The figures do confirm, however, that almost 98% of all cluster munitions casualties are civilians. This is predominantly because most cluster munitions strikes occurred on or near civilian populated areas, dual-use areas, and sometimes even exclusively civilian targets.

      Technological innovations in certain instances also served to make the weapons even more lethal, as experiments determined that small, high-velocity projectiles were most effective at causing injury. The weapons were designed to fragment to the greatest possible extent, as well as disperse widely, to cause damage to the largest possible area. This, and the addition of time-release fuses ensured that the cluster bombs would be able to kill the highest number of targets possible, over time. Unfortunately, the weapons are unable to distinguish between intended and unintended targets, and their lethal capacities lead to the deaths of large numbers of unintended targets, an uncontrollable factor once the weapons have already been deployed.

      A further, more chilling aspect of the use of cluster munitions, is that they are sold by producers of cluster munitions to armed non-state groups, and it is possible that they could use the weapons to disrupt humanitarian relief efforts and perhaps deliberately use the weapons against civilians to create terror. This is not a completely far-off scenario, as it has been alleged that much of Hezbollah’s use of cluster munitions against Israeli citizens in the 2006 war was part of a campaign to deliberately target enemy civilians. There is also a danger that as newer technology for cluster munitions emerges, the older stockpiles will be transferred by countries to allies with less advanced military armory.

      

      After Effects

      

      
        
        In post-conflict settings around the world, explosive remnants of cluster munitions undermine hard won development gains. As surely as poverty, gender inequality and the absence of basic social services, cluster munitions make the achievement of the Millennium Development Goals impossible.

        – Kathleen Cravero, UNDP, Oslo Signing Conference

      

      

      The after effects of cluster bomb use are even more deleterious, and one of the main drivers of the campaign to ban these weapons. Many of the hundreds of bomblets that comprise each weapon fail to detonate upon impact, leaving behind ‘dud’ bomblets as unexploded ordnances. These ordnances act as “de-facto landmines”, creating a hazard for civilians returning to the scene afterward. The bomblets are especially volatile and have been responsible for thousands of civilian deaths months and years after the end of hostilities. Years, sometimes even decades later, cluster submunitions continue to kill civilians in disproportionately high numbers. In some areas of Iraq for instance, up to 80% of all civilian casualties during the war resulted from cluster munition duds. In Afghanistan, between October 2001 and June 2002, dud bomblets from cluster bombs killed four times as many civilians as any other types of ordnance.  There are several ways in which cluster submunitions can impact the area in which they were used long after the end of the conflict.

      

      Agriculture and Rural Communities

      The presence of unexploded ordnance severely impacts agricultural development, as farmers are often killed while tilling their land, hitting the duds with their plows. A United Nations Institute for Disarmament Research (UNIDIR) report in 2006 found that cluster munitions are particularly dangerous because of their long-lasting humanitarian impact and their effect on socio-economic development in rural areas. As Kathleen Cravero from UNDP stated: “If communities cannot work their lands, ply their trades or tend their cattle, they cannot and will not move forward”. Handicap International reported in 2006 that 25% of villages in Laos were still affected by unexploded ordnance from cluster bombs dropped during the Vietnam War. As the duds are often scattered over arable land, they affect the agriculture of the region and cause villagers to lose their livelihood. Mr. Peter Batchelor, the representative from UNDP at the Oslo Conference, described the wider impact of these weapons on development: “Beyond their humanitarian impact, cluster munitions can also directly and indirectly impede states' abilities to achieve the Millennium Development Goals. Put another way, those countries that are affected by cluster munitions will struggle to achieve the MDGs.”

      Aside from the loss of livelihood, the trauma to the victim and their family caused by loss of life and limb can further create problems in the social fabric of the community, and can often require psycho-social counseling. As Mr. Batchelor affirmed, “survivors of cluster munitions accidents often face lifelong disabilities and economic constraints to access adequate physical and socio-economic assistance”. Many families end up spending their entire life savings on medical costs and have to additionally deal with the psychological trauma for decades after the accident.

      

      Refugees and IDPs

      The presence of cluster bombs also hampers the return of refugees and internally displaced persons (IDPs) to the area. The number of casualties attributed to cluster submunitions reaches a peak just after the end of hostilities, when refugees return to their homes and communities. Women and children are particularly affected. The bombs rendering their villages and towns unsafe, Afghanistan’s pre-existing refugee problem became more acute after the 2001 war, as United Nations’ repatriation efforts slowed down till the villages could be deemed safe. Many refugees returned to potentially unsafe environments despite the risks, which were yet to be cleared of the submunitions. In Lao PDR and Lebanon, young males at work were disproportionately affected post-conflict. 84% of casualties of cluster submunitions have been found to be male, usually occurring while farming, tending animals, or in the case of young children, playing. Since the men in these countries are traditionally the main source of income, the communities are particularly hard-hit, and further disadvantaged economically.

      

      Military Operations

      The harmful effects of cluster munitions aren’t limited to civilians. The use of cluster bombs causes problems for military operations that take place after their use. In Afghanistan, for instance, in areas where cluster bombs had been used, the presence of duds hampered the movement of the US troops, preventing movement at night. This severely eroded their advantage over the enemy, since the United States possessed night vision technology which allowed them to advance at night.
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        * * *

      

      Immediate and comprehensive clearance of submunitions can put a stop to continuing post-strike civilian casualties. Although cluster bomb clearance is essential to prevent casualties, it is often delayed due to cost and political considerations. Dud clearance requires special training, equipment, and most of all, funds, which usually the countries affected by the munitions are unable to adequately resource.

      

      Using Technology To Minimize Impact

      
        
        Technical improvements in weapons technology will not be enough to address the complex humanitarian problems caused by cluster munitions.

        - Jonas Gahr Støre, Minister of Foreign Affairs (Norway), Oslo Conference

      

      

      

      It has been suggested that the best way to deal with the effects of cluster munitions is to simply regulate them, by ensuring that only those with a certain failure rate are employed, or that they are not used under certain battle conditions, such as near civilians. The United States has argued that the solution to the problem of cluster munition duds would be to work on improving the existing technology, and mandate that only those munitions that have a 99% reliability rate should be allowed to be deployed. However, even the 99% reliability rate would mean that thousands, sometimes hundreds of thousands, of submunitions would still fail, due to the large numbers of weapons that are deployed at one time.

      At the same time, the arms control approach “assumes that all actors in fact abide by the rules regulating the use of weapons”, which has been shown not to be the case. It isn’t always possible to anticipate battle conditions in advance, and there are many factors that dictate the dud rate of cluster bombs used during a particular conflict. The rate of failure of the bombs is primarily determined by their model and design, which are influenced significantly by cost considerations. Several other factors can also increase the failure rate, such as the softness of the soil where the munitions are deployed, the collision of canisters in the air (which crush the canisters and can damage them) and dropping them from higher altitudes than are mandated. Thus, the dud rate of a weapon may be lower during laboratory testing, but the way it is deployed in the field could double or triple the number of unexploded ordnance that gets left behind.

      Technology innovations have tried to focus on the problem of reducing dud rates, through the introduction of self-destruct and self-deactivation mechanisms. This addition did not lead to lower casualty rates, for two reasons. Firstly, troops were negligent in  properly targeting the munitions, failing to avoid hitting civilian targets, assuming that the self-destruct mechanisms would compensate for their neglect and negate the danger to civilian life. Secondly, the self-destruct mechanisms were not as accurate as portrayed, as the mine clearance experts found in the aftermath of Israel’s attack on Lebanon in 2006, where the models fitted with self-destructs were used widely, without significantly reducing the extent of unexploded ordnance.

      Some newer models of cluster bombs have been adjusted for better targeting capacity, by adding in a Wind Corrected Munitions Dispenser (WCMD) to compensate for the effects of wind and to improve targeting accuracy. Evidence gathered by NGOs and clearance workers suggest that the WCMD did not compensate sufficiently, and thus has not significantly lowered civilian casualties. More advanced models have also introduced features such as infrared and laser sensor guidance systems, which are designed to seek out targets that have a high heat-signature, such as tanks and grounded aircraft, and failing to find such targets, to deactivate. However, there is currently insufficient evidence as to the veracity of these claims, and to what extent they perform as claimed.

      Additionally, these weapons are more expensive, and have been used along with, rather than instead of, the older models. For instance, in the US’ wars in Afghanistan and Iraq in 2001 and 2003 respectively, munitions dating from the time of the Vietnam era were used, which are known to have record-high dud rates. It is also likely, that older models of cluster munitions, as in the past, would be sold off to technologically less-developed countries, causing simply the location of the threat to civilian life to be changed, not the extent of the threat itself. For instance, in the 2006 war against Lebanon, Israel used munitions manufactured by the US in 1973, which resulted in abnormally high failure rates and considerable amounts of unexploded ordnance.

      Thus, while the technological advancements were advertised as causing cluster munitions to be safer and more humane, in reality, they only created the perception of the use of cluster munitions being less dangerous, which caused them to be in effect even riskier. This is the same logic that people sometimes use when driving more recklessly while wearing a seat belt - the wearing of the seatbelt does not necessarily negate the effects of an accident, it only potentially reduces them. And wearing a seatbelt cannot be an excuse to ignore the rules of the road; just as, technological improvements in weaponry cannot be an excuse to ignore the rules of war (the laws governing the conduct of armed conflict).
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        * * *

      

      Given the widespread use of cluster munitions, often hundreds of thousands of bombs carrying millions of submunitions at a time, and their combined short and longer term devastating effects, human rights organizations and those involved with clearance and the aftermath of their use in conflict sought to, regulate and severely limit at the very least, and ideally ban, their use for decades. Unfortunately, for many years, the rhetoric that the weapons were necessary for military purposes, and that their use wasn’t any more detrimental than the use of other munitions, prevented any significant progress towards their regulation or restriction in international law. The next chapter details the progression in international fora of attempts to regulate and minimize the impact of anti-personnel mines and explosive remnants in the aftermath of war.
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