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			Dedication

			To my wife and daughter, I hope this helps. It’s the best I know how to protect you both.

			My Thanks

			To those who have listened, suggested, read, commented, prodded, and pushed until this book came to life: Kristine Kathryn Rusch, Dean Wesley Smith, Leah Cutter, Blaze Ward, Suzanne Brockmann, and the attendees of multiple workshops whose questions so accelerated my learning curve. I couldn’t have done it without every one of you.

			

			Purpose of this book

			Your Will states who gets what.

			Your Final Letter tells them what they can, and should, do with it once they have it.

			This book is about the second bit. It suggests a method to write a “Final Letter” that will organize your literary estate and educate your heirs. Or, if the creator behind the estate didn’t write one, this book can act as a guide for their heirs to understand what options exist to manage a literary estate.

			

			Disclaimer

			I am not a lawyer, nor (as a friend of mine is fond of saying) do I play one on TV. Nothing in this book should be construed as legal advice.

			However, I have:

			
					
•	30 years’ experience as a project manager.

					
•	9 years of that were in law as a paralegal, computer systems designer, and eventually project manager of multiple multimillion dollar, class action settlements including some of the largest settlements in the 2000s.

					
•	20+ years as a publishing professional.

					
•	I’ve also spent over a year researching this material, presenting it several times for writers (some of whom are Intellectual Property or IP lawyers), and incorporating their feedback each time.

			

		


		
			

			Part I: Getting Started

			Introduction

			So, what is this book? This is about how I developed the letter I wrote for my wife and kid. A letter that explained how they could manage my intellectual property once I’m gone.

			How many of your heirs even know what intellectual property means in that last sentence, never mind the options that exist regarding how to manage it? We need to educate our heirs and do it in simple language—I will repeat this often and it still won’t be often enough.

			Dear Heir, Intellectual Property (commonly referred to as IP), which we’ll get into more later, is all the stuff the author created: books, stories, notes, audio, film, and potentially much more.

			This book is first an education that I gave myself and then it is about the method I’ve found to communicate this to my heirs. Further along I’ve included a copy of my own Final Letter as well as a list of the best reference books I’ve found so far in my research.

			The Heir

			When I say “heir,” this may be as simple as “my wife” or as complex as a corporation operated in trust for multiple generations of descendants, friends, and charities. For most of this book, that differentiation won’t matter and I’ll be clear when it does. For simplicity I will refer to heir or heirs to encompass all of these different variations.

			Dear Heir, You can also use this book as a guide to help the creator of the literary estate organize their estate—to make your life easier in the future. Maybe you can use the story below to nudge them into action.

			— — — — —

			The Inside Story: Elvis Presley

			Elvis Presley left $500,000 to his ex-wife Priscilla and the remainder of his estate to his daughter Lisa Marie.

			Generous? Not very.

			The balance of the estate was worth only another $500,000. Still not bad—except that it was incurring over $500,000 per year in expenses. Nine-year-old Lisa Marie was going to be bankrupt before she was ten.

			Priscilla stepped in on behalf of her daughter. She didn’t need the money, she was already a successful businesswoman worth several million in her own right. But she wanted to help her daughter. After years of massive lawsuits that are a matter of public record, Priscilla recovered control of the mismanaged estate and then ran it properly.

			Did she succeed? The Elvis Presley estate is worth over $400 million dollars as of 2017 and he is still a household name forty years after his death.

			Lesson: If you leave your estate in a mess, will there be a Priscilla to clean it up? Or will your literary legacy die shortly after you do because the tangled disaster you left behind was too much of a pain in the ass to deal with?

			— — — — —

			The Will—a brief mention

			As I mentioned in the opener, the will controls who gets what. Your Final Letter should contain suggestions and advice. Do not make the Final Letter a set of instructions (especially instructions that contradict the will). Do you want there to be lawsuits?

			Do you have a will? Half of Americans don’t. There are some states that take half of any estate not controlled by a will—just to make up for the pain of having to deal with it. Having no will can potentially cost your heir one-half of everything they would have otherwise inherited. Or it could all go to the wrong heir.

			Does your will address your intellectual property? If so, you are one of the rare few. Congratulations. If not, consider fixing this…now.

			There are three (or four, depending on how you count them) major types of property:

			
					
•	Personal Property – the stuff that you own (furniture, heirlooms, car, etc.)

					
•	Real Property – the places that you own (land, house, condo, etc.)

					
•	Business Property – which is mostly just a variation on the two themes above and isn’t generally considered a type of its own

					
•	Intellectual Property – creative works that you own (copyrights, trademarks, patents, etc.)

			

			Your will should address all of these property types, with intellectual property being potentially the most valuable.

			If you do have a will, how up-to-date is it?

			
					
•	Was a kid born since your last update? (If so, does your will include some statement like “all progeny” or does it list them by name so that your youngest will be left out because your will was written before their birth?)

					
•	Was there a divorce? More than once, an old will has left the new wife and family destitute and given everything to the ex-spouse. Because you aren’t around to ask, the court will typically adhere to your written instructions as the best indication of your intent.

					
•	Is your will even still valid? Several years ago I moved from one state to another. My new state had much stricter requirements of what constituted a valid will. It was two years before I learned that my family would not be covered by my existing will from my former state of residence. I updated it fast.

			

			There are many other considerations like these, which is why the will itself is the purview of lawyers and outside the scope of this book. If your estate includes IP, an estate tax plan should be created by a reliable lawyer specializing in intellectual property. Appropriately enough, they are called IP lawyers. Ideally, you want an IP lawyer who specializes in estate planning (yes, the laws are that squirrely).

			— — — — —

			The Inside Story: Allen Drury

			Allen Drury wrote Advise and Consent, the 1960 New York Times #1 Best Seller of the Year. It was also the winner of the Pulitzer Prize (a dual feat not to be repeated until 2015 by The Goldfinch earned both accolades). There was even a major motion picture.

			But five novels later, Mr. Drury was sick of New York publishing practices and left instructions in his will for the executors (his lawyer and the bartender at their favorite bar) to dismantle his literary estate upon his death, which they did very thoroughly. By 2013, it was the 27th most sought-after out-of-print title in America.

			Also by 2013, Mr. Drury’s heirs were living in poverty. After a 15-year struggle, they managed to regain control of Advise and Consent and its five sequels from the executors. Not understanding what they now had, they almost turned around and sold all rights to all six novels for $3,000 (which would have been a massive windfall for them at that time). A friend stopped them and the six titles are now back in print and partially supporting the heirs.

			Lesson: You’re dead, get over it. Once you’re gone, it is up to your heirs to decide what to do with your legacy.

			— — — — —

			Intellectual Property (IP)

			As mentioned before, IP is essentially all of the things created by a person. What these items are is only limited by the imagination because it is literally everything created by using the intellect (within certain rules and definitions of law). For the purposes of this book, I will primarily refer to books and works based on books, but that does not exclude IP in other fields, which may include: music, architectural designs, patented inventions, trademarks, choreography, and so much more.

			See? That is one of the problems with IP: it has huge variety. Even in a seemingly narrow field such as a single book, there are potentially hundreds of rights to it, not merely print, electronic, and audio production. There are: limited editions, expanded editions, translations, graphic novels, films, plays, radio plays, merchandise…the list goes on and on. Audio production alone may then be subdivided into abridged, unabridged, dramatization, large-cast performance, inside the US, inside Senegal, in French, in French in Senegal… It boggles the imagination how many rights may be licensed individually. Ever see a Game of Thrones themed slot machine in Vegas? That’s a tiny slice of George R. R. Martin’s copyright.

			This is all controlled by International Copyright Law (with some local variations that you need to find out for your own country). The name, at least, is actually less mysterious than it sounds: copyright is literally the right to copy something. Copyright Law, therefore, is the set of laws that control who gets to copy what, when. This can be a very complex area of the law, making lawyers who specialize in IP Law to be among the most expensive (sad but true, yet absolutely essential).

			Dear Heir, What you need to understand isn’t how to work with Copyright Law. What you need to understand is that Intellectual Property can be immensely valuable.

			Why is it so valuable? Not only can it be nearly infinitely subdivided, but it also has immense longevity. A house or condo ages. IP typically remains protected by Copyright Law in the US (and most places worldwide) for seventy years past the death of the author. Well-managed IP may not only support your children and grandchildren, but maybe even their children’s children.

			Good Reading: 

			The Copyright Handbook by Stephen Fishman is perhaps one of the finest sleeping aids ever created, but it is also an essential education in copyright.

			— — — — —

			The Inside Story: Jane Austen

			Jane Austen, often called the founder of the romance novel, is best known for her work Pride and Prejudice. She also wrote five other novels of varying popularity. She died in 1817 and by 1822 her heirs had allowed all of her novels to go out of print. For ten years they were unavailable.

			In 1832, a savvy publisher purchased all of the copyrights outright for 250 British Pounds (that’s just $26,000 in 2017 dollars). The original hardback sold for 18 shillings, about $96 today. So, for the price of 250 copies of Ms. Austen’s books, her heirs sold all rights because they didn’t understand what they had even though they had been involved in the original publishing process.

			From 1832 to the present, these six titles have never been out of print and an 1813 second edition of Pride and Prejudice recently sold for $52,500—ironically, approximately twice what the heirs were paid for all rights to all six novels. The heirs never received another penny.

			Lesson: IP can have value that you can’t anticipate and your heirs won’t know that unless you tell them.

			— — — — —

			Keeping IP Fresh

			We have already seen two examples of this in the Elvis Presley and Jane Austen estates. Once the people who understood business had control of the estates, they were able to “freshen” the IP and remarket it to new audiences.

			There are many ways this can be done by a savvy estate manager.

			Other examples include:

			
					
•	Robert Jordan’s estate hired Brandon Sanderson to complete the final volume of Jordan’s massive Wheel of Time series after Jordan’s death.

					
•	I was a student projectionist for school films in the 1970s. We ran Saturday morning movies. I remember when suddenly the Elvis Presley movies were available for the first time since they were initially made. (They were a welcome break from the unending Jerry Lewis and Dean Martin slapstick comedies of that era.) That re-release created another economic boon for the Presley estate.

					
•	Shortly after its re-release, Allen Drury’s Advise and Consent was offered for a thriller promotional bundle I was preparing. I was thrilled to have first crack at this classic, even if only for the three weeks that promotion ran. In its first weeks back in print, my small promotion alone made the heirs approximately a third of what they’d been willing to sell all six novels for outright.

			

			“But these estates are so large, how can they relate to me?” I can hear you asking.

			First I will say that these estates grew so large and so valuable not by pure chance. There were good initial products, yes. But there was also good promotion of those products—often occurring after the creator’s death. Consider this example:

			— — — — —

			The Inside Story: Lucia Berlin

			In 2015, Lucia Berlin finally reached the New York Times Bestseller List with her short story collection, A Manual for Cleaning Women.

			Prior to that, Ms. Berlin was a little-known author of short stories. She had some minor successes and received critical acclaim for her unique voice, but nothing spectacular.

			A Manual for Cleaning Women out-sold all of her prior works—combined.

			Oh, one other detail: she died eleven years earlier in 2004. It was her heirs who assembled and marketed this volume of her work so successfully. They made the IP fresh again, all without any new words from the author.

			Lesson: Keeping IP fresh (and up-to-date with evolving technologies) may produce unexpected results for an estate of any size.

			— — — — —

			Bankruptcy—a quick note

			As a holder of IP, you and your heir must be aware that you can’t declare bankruptcy—ever. Why? Because the bankruptcy courts view IP as an asset of the estate. The court will seize these assets and sell them off to the highest bidder, often for cents on the dollar, and all of that potential future income will be lost and you’ll never get it back.

			— — — — —

			The Inside Story: Mark Twain

			Samuel Clemens, better known by his penname Mark Twain, was desperately close to bankruptcy. Only the last-minute advice of a friend protected his legacy.

			Before declaring bankruptcy, Clemens transferred the rights to all of his IP over to his wife in order to protect it. (This trick no longer works: the courts have closed that loophole and can now reach back and frequently recover the IP assets that someone tried to give away at the last moment to protect them during bankruptcy. Even giving them away well before—if there’s a possible implication that you knew you were headed toward bankruptcy—probably wouldn’t protect them. And no, having the rights in a corporation in which you are a significant stockholder or officer doesn’t typically protect those rights either.)

			Lesson: It’s a good thing that Clemens protected his Mark Twain IP—his estate was worth over $12 million (2017 dollars) at the time of his death.

			— — — — —

			Scams, Scams, and More Scams

			There is perhaps no greater opportunity for scammers than authors. They don’t even have to be deceased to be scammed.

			Authors frequently see themselves strictly as “artists,” completely forgetting that they must also be business people. For those who actively state this (“Oh, I’m just an artist, I can’t be bothered”), there is little excuse. But an heir is not a publishing professional. They’re a student, engineer, school teacher, divorce lawyer, or car mechanic. Without a proper education in publishing, they are massive targets for scams.

			Even more now than in the New York publishing-house era of domination (~1960-2011), the new world of independent publishing is throwing open the doors to future estate scammers.

			I offer two sad examples below:

			— — — — —

			The Inside Story: Octavia Butler

			Octavia Butler is often credited with being the greatest female science fiction author…ever! Her groundbreaking novels changed the very nature of how science fiction was written.

			Now, just ten years after her death, her legacy is rapidly vanishing. Why? It was turned over to an estate manager. The manager is greedy or perhaps can’t be bothered. 

			An editor attempted to license a Butler short story for inclusion in an anthology. The quote was very high. The editor argued and the price doubled. And again until the amount requested to reprint a single short story was more than a typical advance on a brand-new novel. Anything less than a major film offer is apparently treated with scorn.

			This manager controls not only Ms. Butler’s estate, but dozens upon dozens of other literary estates, but I can’t speak to how those are treated…or mistreated. One of the greatest science fiction writers of our era, male or female, is rapidly disappearing from the publishing landscape.

			(Source: Introduction to Women of Future’s Past, edited by Kristine Kathryn Rusch 2016)

			Lesson: Be very careful who is managing your estate (we’ll get into this in much more detail in Part II of this book).

			— — — — —

			— — — — —

			The Inside Story: Patricia Cornwell

			Patricia Cornwell, an immensely successful author of forensic medical thrillers, noticed a discrepancy in one of her bank accounts—on the order of $10 million.

			Upon investigation, it turned out that a money manager she had hired embezzled over $50 million before being caught. Ms. Cornwell managed to recover the money, so it’s not all bad news. However, in addition to the unimaginable stress and all of the legal work, I’m sure she managed to get very little writing done in the five years it took her to recover those funds.

			Talking of this experience with Oprah, she stated that she wished she’d taken Oprah’s advice from years before: “Always sign your own checks.”

			Lesson: You don’t have to be dead to be scammed. Sign your own checks.

			— — — — —

			Good Reading: 

			Trial and Heirs by Mayoras and Mayoras
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