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FOREWORD

By

Angela Bourassa

Founder of LA
Screenwriter

 

While numerous self-proclaimed "gurus" are
filling the internet with their hot takes on which beats need to be
in your script, Ken Aguado has taken on the oft-neglected task of
guiding writers on the cusp of breaking in through the mysterious
and terrifying aspects of building a successful career as a
screenwriter. The first trick -- writing a great, sellable script
-- is admittedly the hardest, but without people like Ken helping
writers navigate the murky legal and political waters of pitching,
negotiating contracts, finding and choosing representation, etc., a
great many of us would be dead-on-arrival.

Ken has had a successful
career in Hollywood for over twenty-five years, which makes him an
invaluable resource for writers and he has always been generous
about sharing his impressions and advice from the other side of the
table. (Case in point: check out the book that he co-wrote with
Doug Eboch, currently in its third edition
- The Hollywood Pitching
Bible.) But Ken wasn't satisfied to stop
there. Last year he produced a movie from his own script, and it
was a hit. (Annoying, right?)

Ken knows writing, because he writes. Ken
knows production, because he produces. And he knows all about how
to secure rights to existing properties, because he's done that,
too. A lot. And successfully.

Personally, I've come to believe that coming
up with a truly great concept is the most important part of the
screenwriting process. The world is overflowing with pretty good
scripts about average characters doing average things. But when a
writer is able to find that perfect nugget of an idea - something
fresh but familiar, high concept and simply oozing with potential -
that moment is pure gold.

The good news for us writers is that we're
not alone in our pursuits -- millions of scribes over thousands of
years have taken up the same challenge, and some of them succeeded
brilliantly. If only we could use their ideas in our own scripts...
(You see where I'm going with this?)

The hard part isn't finding properties to
adapt -- source material abounds. The hard part is figuring out
whether the rights are even available, how to legally obtain
them, and how much the whole thing will cost you. It's a set
of problems that I've attempted to tackle myself multiple times --
when I came across a novel I loved or a life story I needed to tell
-- but in every case I ultimately gave up because I couldn't find
definitive answers on my own about how to proceed, and it seemed
that the process would be too difficult or expensive. It turns out
that I was mistaken, and now I have the simple, straightforward
guide I've always wanted to see me through the process.

I can't say how grateful I am to Ken for
putting together this amazing resource (not to mention all the
other resources he's offered up to writers for free - just search
"Ken Aguado" on LA Screenwriter). 

But enough of me prattling on - I have some
rights to secure and scripts to write...

 

Follow Angela on
Twitter @angelabourassa1

 

 


 

 

 Introduction

 

 


Why This Book

 

 

One of the most frequent
questions I’m asked by aspiring filmmakers is, “How do I get the
film or television rights to… something.” And it’s not hard to
understand why. In addition to the creative inspiration artists
derive from works that already exist, Hollywood is deep in the
throes of capitalist puppy-love with pre-existing “intellectual
property.” Intellectual property, or “I.P.” as it’s sometimes
called, is a generic term that refers broadly to several areas of
the law protecting “creations of the mind.” Just take a look at the
top box-office films for any given week and you will see that half
(or more) originated as a novel, a play, a comic, another film or a
video game, etc. And it’s not just the movies. Plenty of television
series are based on pre-existing I.P. - series such as “The Walking
Dead,” “Fargo,” “Game of Thrones” and “Homeland” are all based on
something that previously existed in another form. And the list
goes on and on. We are not
living in the golden age of original ideas in
Hollywood.

 

There are two primary reasons this is
so.

 

First, as the world media marketplace has
exploded, consumers have plenty of choices, and getting the
consumer’s attention can cost a lot of money. So, if the
pre-existing I.P. has an established consumer awareness – or better
yet, an established fanbase – this can be a huge advantage when it
comes time to market the resulting motion picture or television
series.

 

Second, a good idea is a good idea, right?
And we’d be foolish not to take advantage of whatever creative
inspiration we can get our hands on, no matter what the form or
when it was originally created.

As a result, ambitious filmmakers are always
scouring pre-existing I.P. as source material for their future
motion picture and television projects. And there’s plenty of
examples where making the effort can pay off - big time.

 

For example, screenwriter Eric Heisserer
fell in love with a sci-fi novella by Ted Chiang called “Story of
your Life” and thought it would make a great film. Eric pitched the
idea to twelve different buyers, but all of them passed.
Undeterred, Eric (with two producers) decided to acquire the film
rights to the novella and Eric then wrote his screenplay adaptation
on spec. The resulting sci-fi film, about an international crisis
that arises when twelve mysterious extraterrestrial spaceships
appear on Earth, was called “Arrival.”

 

Although most filmmakers
are aware that major films and television series are sometimes
based on legally-protected source material, I am sometimes
surprised to learn that some aspiring filmmakers are unaware (or
unconcerned) that their own works might require legal permission,
if based on someone else’s work. I have found this especially true
with some student filmmakers. Spend a little time on YouTube, where
copyright infringement is rampant, and you might get a clue why
they think this way. “Hey, everyone is
doing it, right?”

 

Of course, this is not
true, and the use of someone else’s
legally-protected work as the basis of
your own work
requires permission. In most cases, this legal protection refers to
a work’s copyright. In America, copyright law emanates from the US
Constitution and it allows creators (or “authors”) to own and
profit from the “works” they have created. In showbiz, when one of
these creative works becomes the basis for another creative work,
it is said that the rights to original work “underlie” the newer
work.

 

The book you are about to read is a how-to
guide for acquiring these “underlying rights.” As mentioned, this
could be a novel, a play, a short story, a comic book, an existing
film, video games, a true story or perhaps someone’s life story,
although these latter two categories may not involve copyright, as
you will see. There have also been a few songs that have been used
as the underlying rights for films.

 

When a screenplay or
teleplay is created, based on one of these underlying works, the
resulting work is called a “derivative work,” in legal circles. In
showbiz, calling something “derivative” is also a colloquial
insult - as in,
it’s a bad and overly familiar copy of
something better - but that’s not what I’m talking about here.

 

Of course, many of the
steps I describe in this book can also be used to acquire the
rights to an existing original
screenplay where, by definition, there are no
underlying rights. I could have included original screenplays in
the topics covered by this book, but most of these original
screenplays exist in the “regular marketplace” of the entertainment
industry, actively marketed to be sold and produced. Tracking down
original scripts in Hollywood, and making a deal, is like asking,
“How do I buy a Ford truck?” Answer: “There’s a dealer just down
the block.” And a large number of people in the entertainment
industry make a living by selling unproduced original scripts.
There’s still plenty you need to know about buying original
screenplays, and for sure this book can help, but knowing how to
track them down is not one of them. Metaphorically,
the fish are jumping in the boat.
All rights are currently available!

 

Keep in mind, while copyright protects the
rights of authors, it doesn’t do so forever, and when this
protection expires, the work is said to become part of the “public
domain.” Perhaps you’ve heard of this. More on it later.

 

I subtitled this book, “A
non-lawyer’s guide to acquiring film and television rights from
everywhere,” and if you were expecting to read this book and then
be able to draft contracts like a lawyer, I am sorry to disappoint
you. But writing contracts is just one part of the process, and
there is often a lot of work to be done before your lawyer goes to
work, and I will repeatedly recommend that you work closely with an
entertainment lawyer when it comes time to draft legal agreements.
In fact, you should have legal representation by an entertainment
attorney before you start the process of acquiring motion picture and
television rights to something.  

 

This book will mostly focus on all the other
steps in the process: tracking down rights, contacting the
rights-holder and starting the process of deal-making. For some
reason this kind of information is very hard to find.

 

Although this book is mostly intended for
film students and other aspiring filmmakers, some established
professionals, such as writers, directors, and producers, also have
limited experience with tracking down motion picture and television
rights. So, you’re not alone.

 

Sometimes, the pros will ask their agent,
manager, or a producer like me, to help them out. But, with the
exception of producers, it is usually not the jobs of agents and
managers to locate and acquire underlying rights for their clients.
If you were hoping you could hand off the job to a lawyer, it’s
possible, but it can get expensive, especially if the process
becomes protracted. Most often, entertainment lawyers for
filmmakers just do the negotiating associated with the drafting of
contracts. And there’s a whole lot more to the process than
that.

 

The good news is that, with
some knowledge, it’s possible to locate and acquire underlying
rights substantially on your own, or at least do most of the
initial work on your
own, limiting the amount of time your lawyer will be required to
complete the agreement. And for the latter, time is money. I am
assuming most readers want to hold on to as much of their own money
as possible. But if not, sure, hire an entertainment lawyer to do
it all.

 

Otherwise, keep reading. Two last points I
want to make.

 

First, some of you will be
tempted to only read the chapter that deals with
just the kind of rights
you want at this moment. Don’t do this. There’s a lot of
information you’ll need to know in the other chapters that will be critical
to getting the rights you want. And I didn’t want to keep repeating
the same advice over and over again in each chapter. Read the
entire book so you get a complete picture.

 

Second, if you’re expecting
some of this book to be a tedious version of “Law School 101,”
well, you’re probably right. But again, I’m not a lawyer, so keep
that in mind. I will also include plenty of non-legal, practical
advice about tracking down the rights to different kinds of works,
and what happens next. For sure there’ll be some legal stuff, but
I’m no fancy-talkin’ lawyer. So, uh, caveat emptor.

 

 

 

 

 CHAPTER ONE

 

 

 Copyright Basics

 

 

I’ll start with a few global tips for all
that follows. Keep in mind that there will be many more global tips
in the body of this book. For example, there might be a tip about
getting the rights to a novel that would also apply to comic books.
As I said, I didn’t want to repeat the same tips over and over, so
make sure you read the entire book for a complete picture.

 

If you already know some of this stuff,
please bear with me.

 

TIP: Don’t violate copyright law.

 

It is usually illegal to
use someone else’s copyright-protected work without permission. I
will get to what “permission” means, and there are some limited exceptions, but to
determine these exceptions you will almost surely need to hire an
experienced entertainment lawyer, and sometimes a specialist within
that field.

 

I mention this tip upfront because aspiring
filmmakers frequently ask me if they can make a short film, or
write a script, based on an existing movie, graphic novel, cartoon,
or some other famous, copyrighted material they love, without
getting the rights. Or maybe they want to make a music video using
one of their favorite songs, etc. Newer filmmakers sometimes assume
this kind of I.P. smash-and-grab is legally permitted as a work of
“fan appreciation,” as long as they don’t sell it. Don’t get me
wrong, I understand their impulse to do this. These filmmakers are
inspired by something they love and maybe that’s more fun, or
easier, than coming up with their own idea or spending the time and
money to acquire someone else’s I.P.

 

Now in truth, if you
do make use of a
copyright-protected work without permission and don’t try to
sell the resulting work,
you’ll probably only spend 5–10 years in a federal prison, but it’s
totally worth it for the connections you’ll make.

 

I’m kidding.

 

It’s unlikely you will go to jail for this,
but that doesn’t make it legal and there can be very serious
consequences. Selling or not selling the resulting work of “fan
appreciation” is not a factor in determining copyright
infringement. If you post your infringing fan appreciation on
YouTube and the legitimate rights-holder asks YouTube to take it
down, that’s what YouTube will do.

 

Yes, I know, there’s lots
of stuff online that apparently makes use of someone else’s
copyright-protected material. And I often hear this fact brandished
by student filmmakers as their justification for doing the same
thing. I wish I could say I’ve had any luck convincing them
otherwise, but I haven’t. Oh well. No matter how cynical I get, I
just can’t keep up - to paraphrase the great Lily Tomlin. On the
other hand, if you infringe something of mine without permission, I’m calling
the cops.

OEBPS/cover.jpg
3/AS[ED ON

A Non-Lawyer's

GUIDE

TO ACQUIRING
FILM and TELEVISION
Rights from Everywhere

FIRST EDITION

FOREWORD
by
ngelo Bourasso






