
    
      
        
          
        
      

    



    
        
          Introduction to Tort Law in India

        

        
        
          Siva Prasad Bose

        

        
          Published by Joy Bose, 2022.

        

    


Introduction to Tort Law in India

By Siva Prasad Bose

Published by Joy Bose

Copyright 2022 Joy Bose

All Rights Reserved



	[image: ]

	 
	[image: ]





[image: ]


​Preface



[image: ]




Tort law is an important component of civil law in India. It covers the cases that relate to damages caused by an individual or group to another, but which do not come under the ambit of criminal law. Examples include defamation, nuisance and trespassing. Typically, damages are awarded by the court to compensate for the loss suffered. 

Tort law governs the everyday harms and wrongs that affect individuals in society — from personal injury and property damage to defamation, negligence, and civil accountability. Despite its centrality to legal redress and civil rights, tort law remains an often underappreciated area within Indian legal education and public understanding.

This book is a fresh and accessible introduction to the world of torts in India. It is designed for students, legal professionals, and general readers who seek a clear and practical overview of how tort law operates — both in theory and in the lived realities of Indian society.

Each chapter explores a key branch of tort law, enriched with Indian case law, relatable examples, and procedural insights. Whether discussing nuisance, trespass, or vicarious liability, the book shows how tort law is not merely academic but deeply connected to real-life grievances and remedies.

In a time when technological changes, urban challenges, and growing awareness of rights are reshaping legal interactions, tort law is increasingly important. From online defamation to environmental harm, from negligent services to the misuse of state power, this field continues to evolve.

This book aims to provide a strong foundation in tort principles while encouraging readers to think critically about justice, responsibility, and the evolving nature of civil wrongs in India.
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​Chapter 1: Introduction to Torts
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In this chapter we discuss what is tort and what are the types of tort. 

1.1 Necessity of Tort Law

In criminal law, when someone commits a wrong, we call it a crime. Similarly, in civil law, when a person commits a wrong, we call it a tort. Typically the wronged person files a case in a civil court to claim monetary or other damages from the wrong doer.  

The term "tort" is a French equivalent of the English word "wrong" and of the Roman law term "delict". The word is derived from the Latin word "tortum" which means an act which is twisted or crooked or wrong or unlawful. 

For a healthy society it is necessary to have rule of law and be free from anti-social elements and an individual should have freedom to exercise their rights without being restricted by others. Also, if there is a transgression of any right, there must be a way to compensate or to restore the right. This is essentially what is implied by the latin maxim "ubi jus, ibi remedium", meaning wherever there is a right, there is a remedy.

Indian legal treatment in case of torts is derived from the English law. However, there are also some differences. 

Generally, there is no specific law for torts in India. The law is mostly defined on the basis of case law i.e., by citing verdicts in previous cases in Indian courts. 

Examples of situations where tort law can be applied include the following: 


	Consumer complaints, where the promised goods in good quality were not delivered.

	Torts by government employees acting under orders, for which the state can be held liable. 

	Constitutional torts, where the state is held liable for the actions of its employees, especially when a person's constitutional rights are violated. Many of the constitutional tort petitions involving the state or government employees fall under Public Interest Litigations or PILs. PILs are intended to enable the raising of certain issues of social importance that affect a number of people in society, especially in cases where the rights of one or more underprivileged groups are being denied. The first PIL was filed in 1979. These can be filed in the high courts and supreme court under articles 32 and 226 of the Constitution of India. 

	Personal injuries caused by an accident leading to permanent disability and/or loss of earnings and medical expenses, etc. 



In all such cases, the damages to be awarded (once the tort is proved) are calculated based on estimation of the amount of loss to the plaintiff.  

1.2 Definitions of Tort

In order to find out the factors which are necessary to constitute a tort, let us look at definitions of the term "tort" given by eminent jurists: 


	Winfield: Tort is a liability that arises from the breach of Duty primary affixed by law. 

	the duty is towards persons in general and its breach is redressable by an action for uniquified damages

	Salmond: Tort is a civil wrong for which the remedy is action in common law for uniquified damages and which is not exclusively a breach of contract or breach of Trust or other equitable obligations. 

	Frazer: tort is an infringement of a right in rem of a private individual giving a right of compensation at the suit of the injured party

	Clark and Ludsels: A tort may be described as a wrong independent of contract for which the appropriate remedy is a common law action

	Sir Frederick Pollock: Every Tort is an act or omission, not being mainly the breach of Duty arising of a personnel relation or undertaken by contract which is related to some harm including interference within absolute right, whether there be a measurable actual damage or not suffered by a determinate person



1.3 Essential Characteristics of a Tort 

The essential characteristics of a tort are as follows: 


	
Wrongful act or omission: An action by a person will be wrongful when it violates some legal right of another person. Tort liability arises when a wrongful act is a cause of violation of a legal right or a breach of duty.

	
Legal damage: Legal damage is an important element of tort. However, a legal damage cannot be said to be identical with actual damage, meaning that actual damage may or may not have occurred to the plaintiff. It is not pecuniary in nature. 

	
Legal remedy: another element of a tort is that it must provide for legal remedy. The breach of tort must be redressable by an action for unliquidated damages. Apart from unliquidated damages, injunction (where the court orders a person to cease an action) and restitution (restoring the past state of affairs, such as rejoining employment in case someone is fired from a job) are some of the other possible remedies. 



1.4 Types of Tort

Tort liability exists for three major categories of conduct: intentional wrongs, negligence, and activities for which strict liability is imposed. 

Intentional wrong: This occurs when a person acts with intent to injure a person, their property or both. For example, if A is angry at B, so they intentionally smash the windshield of B's car.

Intentional torts may also be crimes. Usually in these cases, the defendant can be pursued by the state as well as sued by the plaintiff. However, punishing a criminal does not usually make up for further harm to the victim. 

A civil tort action is used to recover monetary damages.

Negligence: The most common type of tort is negligence. Negligence is an unintentional tort. It occurs when a person's failure to use reasonable care causes harm. For example, if a drunk driver accidentally hits a pedestrian, the driver is negligent, even though the driver did not intend to actually hurt the pedestrian.

Strict Liability: Strict liability is different from both negligence and intentional wrong. It applies when the defendant is engaged in an activity so dangerous that there is a serious risk or harm, even if they act with utmost care. In a strict liability, there is no need to prove that the defendant was either negligent or intended to cause harm in order to recover damages. For example, demolishing buildings is so dangerous that contractors are automatically responsible if a passerby is injured.

Three groups of people face strict liability: 


	Owners of dangerous animals

	People who engage in highly dangerous activities

	Manufacturers and sellers of defective consumer products



However, it is important to note that not all injuries to a person or their property can lead to a recovery under tort law. In some instances, harmful behavior may not be a tort. In others, the person causing the harm may have legal "defense" to a tort action. Also, the defendant may be liable, but may simply be too poor to pay for the harm, and therefore no recovery is possible. 

1.5 Civil and Criminal Law in India

Tort law is a form of civil law. Civil law deals with disputes between individuals. In a civil court case, the party that was harmed may sue the party that caused the harm. This differs from criminal law, in which the state brings charges against the accused. Criminal law deals with actions that are defined as crimes against the public, even if there is an individual victim. 
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