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Praise for The Second Bill of Rights 


“In The Second Bill of Rights, Cass Sunstein, a University of Chicago law professor who is one of today’s academic stars . . . makes a good case for giving greater heed to the special status of certain human needs in constitutional law. . . . Sunstein provides a credible argument for some doctrinal modifications. Accomplishing this is no mean achievement.” 




—Washington Monthly




“[The Second Bill of Rights] is focused and clear in showing how FDR sowed the seeds of the Universal Declaration of Human Rights and energetic in discussing this proposal’s further possible legacy.” 




—Publishers Weekly




“Raises many good points worth arguing over as reformists seek to reshape American liberalism—and recapture its former power.” 




—Kirkus Reviews




“It is often said that America is allergic to social and economic rights. Cass Sunstein shows that this is wrong, in a masterful evocation of Franklin Roosevelt’s vision of a more just and equal America built upon social and economic rights guarantees for all. The relevance of this vision to the politics of today is only too obvious. Read Sunstein and be inspired.” 




—Michael Ignatieff, Carr Professor of Human Rights, 
Kennedy School of Government, Harvard University




“Thanks to Cass Sunstein, Franklin D. Roosevelt has been recaptured as constitutional visionary and theorist. For those who see the Constitution only in terms of negative rights and limitations on the government, FDR provides a bracing challenge that is as urgent now as it was when issued a half-century ago.” 




—Dennis J. Hutchinson, University of Chicago 
Law School, Editor, Supreme Court Review




“Whatever the ideology du jour, Cass Sunstein has always stood for a vigorous liberalism that strengthens America by strengthening Americans. The Second Bill of Rights is a most welcome addition to his efforts.” 




—Alan Wolfe




“The Second Bill of Rights is a major contribution to the dialogue between past and present that will define America’s future.” 




—Bruce Ackerman, Yale Law School




“Until the 1980s, American conservatives and liberals, despite their profound differences, shared certain principles about how America’s greatness could best be sustained and expanded. Now that old and well-tested agreement has broken down, with calamitous results and even worse portents for the entire county. Going back to the legacy of F.D.R., Cass Sunstein, with his usual brilliance and grace, retrieves what has been broken and forgotten, and offers a new path to the future— an American future based on hope not fear, on common sense and not partisan platitudes.” 




—Sean Wilentz, Dayton-Stockton Professor of History 
and Director of the Program in American 
Studies Princeton University
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The alms given to a naked man in the street do not fulfil the obligations of the state, which owes to every citizen a certain subsistence, a proper nourishment, convenient clothing, and a kind of life not incompatible with health.
 



Montesquieu




I ask Congress to explore the means for implementing th[e] economic bill of rights—for it is definitely the responsibility of the Congress to do so. 
 



Franklin Delano Roosevelt





Those who denounce state intervention are the ones who most frequently and successfully invoke it. The cry of laissez faire mainly goes up from the ones who, if really “let alone,” would instantly lose their wealth-absorbing power. 
 



Lester Ward






























The Second Bill of Rights


Proposed by 
Franklin Delano Roosevelt 
January 11, 1944





EVERY AMERICAN IS ENTITLED TO:


The right to a useful and remunerative job in the industries or shops or farms or mines of the nation;


The right to earn enough to provide adequate food and clothing and recreation;


The right of every farmer to raise and sell his products at a return which will give him and his family a decent living;


The right of every businessman, large and small, to trade in an atmosphere of freedom from unfair competition and domination by monopolies at home or abroad;


The right of every family to a decent home;


The right to adequate medical care and the opportunity to achieve and enjoy good health;


The right to adequate protection from the economic fears of old age, sickness, accident, and unemployment;


The right to a good education.


























Introduction


MY MAJOR AIM in this book is to uncover an important but neglected part of America’s heritage: the idea of a second bill of rights. In brief, the second bill attempts to protect both opportunity and security, by creating rights to employment, adequate food and clothing, decent shelter, education, recreation, and medical care. The presidency of America’s greatest leader, Franklin Delano Roosevelt, culminated in the idea of a second bill. It represented Roosevelt’s belief that the American Revolution was radically incomplete and that a new set of rights was necessary to finish it.


The second bill was proposed in 1944 in a widely unknown speech that was, I believe, the greatest of the twentieth century. The origins of the basic idea can be traced to the earliest days of Roosevelt’s New Deal, and even before, to his first campaign for the presidency, when he proposed “an economic declaration of rights” that entailed “a right to make a comfortable living.” The second bill was a direct product of America’s experience with the desperation and misery of the Great Depression. Rights are a product of wrongs, and after a period of massive unemployment and poverty, it seemed only natural to argue on behalf of a right to economic security. But the immediate impetus for the second bill came from a fusion of New Deal thinking in the early 1930s with the American response to World War II in the early 1940s. The threat from Hitler and the Axis powers broadened the New Deal’s commitment to security and strengthened the nation’s appreciation of human vulnerability. At the same time, the external threat deepened the need for a fresh understanding of America’s defining commitments, an understanding that could have international as well as domestic appeal and could serve as a beacon of hope, an example of what free societies and decent governments offer their people.


There is a direct link between the second bill and Roosevelt’s famous speech of 1941, in which he proposed the four freedoms: freedom of speech, freedom of religion, freedom from want, and freedom from fear. The four freedoms were not the work of any speechwriter; they were dictated by Roosevelt himself, who insisted, in direct response to the growing international crisis (and over the opposition of a principal adviser), that these essential freedoms should exist “everywhere in the world.” The second bill of rights was meant to ensure the realization of freedom from want—which, in Roosevelt’s view, meant “economic understandings which will secure to every nation everywhere a healthy peacetime life for its inhabitants.” During World War II, Roosevelt and the nation saw an intimate connection between freedom from want and protection against external threats, captured in the notion of “freedom from fear.” In his words, “Freedom from fear is eternally linked with freedom from want.”


Roosevelt’s emphasis on freedom should be underlined. He was committed to free markets, free enterprise, and private ownership of property. He was not an egalitarian. While he insisted that the wealthiest members of society should bear a proportionately higher tax burden, and while he sought a decent floor for those at the bottom, he did not seek anything like economic equality. He believed in individualism. It was freedom, not equality, that motivated the second bill of rights. Roosevelt contended that people who live in “want” are not free. And he believed too that “want” is not inevitable. He saw it as a product of conscious social choices that could be counteracted by well-functioning institutions directed by a new conception of rights. In World War II, Roosevelt internationalized that belief, arguing that “security” required freedom everywhere in the world.


Although Roosevelt’s second bill is largely unknown in the United States, it has had extraordinary influence internationally. It played a major role in the Universal Declaration of Human Rights, finalized in 1948 under the leadership of Eleanor Roosevelt and publicly en- dorsed by American officials at the time. The Universal Declaration includes social and economic guarantees that show the unmistakable influence of the second bill. And with its effect on the Universal Declaration, the second bill has influenced dozens of constitutions throughout the world. In one or another form, it can be found in countless political and legal documents. We might even call the second bill of rights a leading American export.


We can go further. The United States continues to live, at least some of the time, under Roosevelt’s constitutional vision. A consensus underlies several of the rights he listed, including the right to education, the right to social security, the right to be free from monopoly, possibly even the right to a job. When asked directly, most Americans support the second bill, and even say that many of its provisions should be seen not as mere privileges but as rights to which each person is “entitled as a citizen.” Some contemporary leaders are committed, in principle, to “freedom from want.” But in terms of actual policy, the public commitment is often partial and ambivalent, even grudging. Much of the time, the United States seems to have embraced a confused and pernicious form of individualism. This approach endorses rights of private property and freedom of contract, and respects political liberty, but claims to distrust “government intervention” and insists that people must fend for themselves. This form of so-called individualism is incoherent, a tangle of confusions. It was definitively rejected during the New Deal era, and it has no roots in America’s founding period. Its only brief period of success came early in the twentieth century. Roosevelt himself pointed to the essential problem as early as 1932: the exercise of “property rights might so interfere with the rights of the individual that the government, without whose assistance the property rights could not exist, must intervene, not to destroy individualism but to protect it.”


Remarkably, the confusions that Roosevelt identified have had a rebirth since the early 1980s, largely because of the influence of powerful private groups. The result is a false and ahistorical picture of American culture and history both at home and abroad. That picture is not innocuous. America’s self-image—our sense of ourselves—has a significant impact on what we actually do. We should not look at ourselves in a distorted mirror.


The country seems in the past decades to have lost sight of the very ideas that paved the way toward the second bill. To make a long story short, the second bill was spurred by a recognition that no one is really against government intervention. The wealthy, at least as much as the poor, receive help from government and the benefits it bestows. Those of us who have plenty of money and opportunities owe a great deal to an active government that is willing and able to protect what we have. As Roosevelt stressed, property rights depend on government. Freedom requires not merely national defense but, among other things, a court system, an ample body of law to govern and enforce contracts and prevent civil wrongs, and the police. To provide all these things, freedom requires taxation. Once we appreciate this point, we will find it impossible to complain about “government interference” as such or to urge, ludicrously, that our rights are best secured by getting government “off our backs.” Those who insist they want “small government” want, and need, something very large. The same people who object to “government intervention” depend on it every day. Roosevelt was entirely aware of this point and made it during the Depression. When the nation’s security was at risk, he made it again—and he used it as a basis for a broadened understanding of what a nation would do if it were genuinely committed to ensuring the “security” of its citizens. The threat to security from abroad was a reason to strengthen and to rethink the idea of security at home.


In addition to recovering the second bill and its rationale, I hope to cast light on a larger issue: Why does the American Constitution lack Roosevelt’s second bill? Why hasn’t it become a part of our constitutional understandings? To answer that question, I will explore several aspects of American history, including the distinctive nature of our Constitution and culture. I will contend that much of the answer lies in nothing abstract or grand, but in a particular and hardly inevitable event: the election of President Richard M. Nixon in 1968. If Nixon had not been elected, significant parts of the second bill would probably be part of our constitutional understandings today. In the 1960s, the nation was rapidly moving toward accepting a second bill, not through constitutional amendment but through the Supreme Court’s interpretations of the existing Constitution. An appreciation of this point will drive home, very clearly, the extent to which the meaning of America’s Constitution depends on the commitments of its judges. Even more important, it will show that a belief in the second bill lies beneath the surface of our current constitutional understandings. With a little work of recovery, we can easily uncover it there. Parts of it are widely accepted already.


I also want to ask whether, and in what sense, our Constitution and our culture should be committed to the second bill. Roosevelt did not want to amend the Constitution. He saw the second bill not as a legal document for judges but as a set of public commitments by and for the citizenry, very much like the Declaration of Independence. As Roosevelt deeply hoped, some New Deal reforms have achieved that status. Consider the commitment to social security, probably Roosevelt’s proudest achievement. Americans have come to believe that adequate provision for retirement years is a right, not a mere privilege. My guess is that if polled, millions of Americans would say that social security is, in fact, in the American Constitution. Whatever the percentage, and whatever the current reform proposals, the nation is unambiguously and even unalterably committed to some kind of social security system. This commitment is not much less secure than the commitment to protection against unreasonable searches and seizures—even though the latter, unlike the former, is part of the formal bill of rights. In both cases, we dispute what the commitment specifically requires, but we do not dispute the commitment itself.


The second bill of rights should be understood in similar terms— as a catalog defining our most basic principles, recognized and cherished by both leaders and citizens. In the nation that is responsible for its creation, the second bill deserves at least that status.
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 ROOSEVELT


















1
 The Speech of the Century




He wants to make the boys think he’s hard-boiled. Maybe he fools some of them, now and then—but don’t ever let him fool you, or you won’t be any use to him. You can see the real Roosevelt when he comes out with something like the Four Freedoms. And don’t get the idea that those are any catch phrases. He believes them! That’s what you and I have got to remember in everything we may be able to do for him.
 

Harry Hopkins





ON JANUARY 11, 1944, the United States was engaged in its longest conflict since the Civil War. The war effort was going well. In a remarkably short period, the tide had turned sharply in favor of the Allies. In early 1943, the American and British air forces routed German planes and troops on the frontiers of Tunisia; with the surrender of the last German unit in May, the Allies controlled all of Africa. By late summer, the Italian people, pounded by an air campaign, lost their will to resist; on September 3, Italy withdrew from the conflict by signing an armistice. All that remained were the increasingly crippled forces of Germany and Japan. Ultimate victory was no longer in serious doubt. The real question was the nature of the peace.


At noon, America’s optimistic, aging, self-assured, wheelchair-bound president, Franklin Delano Roosevelt, had the text of his State of the Union address delivered to Congress. Because he was ill with a cold, Roosevelt did not make the customary trip to Capitol Hill to appear in person. Instead he spoke to the nation via radio—the first and only time a State of the Union address was also a Fireside Chat. Millions of Americans assembled by their radios that night to hear what Roosevelt had to say.


His speech wasn’t elegant. It was messy, sprawling, unruly, a bit of a pastiche, and not at all literary. It was the opposite of Lincoln’s tight, poetic Gettysburg Address. But because of what it said, it has a strong claim to being the greatest speech of the twentieth century.


Immediately after the Japanese attack on Pearl Harbor, Roosevelt had promised an Allied victory. “No matter how long it may take us to overcome this premeditated invasion, the American people in their righteous might will win through to absolute victory. . . . With confidence in our armed forces—with the unbounding determination of our people—we will gain the inevitable triumph—so help us God.” He had often insisted that the ultimate outcome was assured. The president’s earliest projections for American military production—tens of thousands of planes, tanks, and antiaircraft guns, 6 million tons of merchant shipping—initially seemed staggering, outlandish, utterly unrealistic. To the many skeptics, including his own advisers, Roosevelt responded offhandedly, “Oh—the production people can do it, if they really try.” In a few years, his projections had been greatly exceeded. Yet in the early days of 1944, with victory on the horizon, Roosevelt believed that difficult times lay ahead. Fearing national complacency, he devoted most of his speech to the war effort. He did so in a way that explicitly linked that effort to the New Deal and the other crisis the nation had surmounted under his leadership, the Great Depression.


Roosevelt began by emphasizing that the war was a shared endeavor and the United States simply one participant: “This Nation in the past two years has become an active partner in the world’s greatest war against human slavery.” The war was in the process of being won. “But I do not think that any of us Americans can be content with mere survival.” After victory, the initial task was to prevent “another interim that leads to new disaster—that we shall not repeat the tragic errors of ostrich isolationism—that we shall not repeat the excesses of the wild twenties when the Nation went for a joy ride on a roller coaster which ended in a tragic crash.” This sentence immediately connected the war against tyranny with the effort to combat economic distress and uncertainty. Hence “the one supreme objective for the future,” the objective for all nations, was captured “in one word: Security.” Roosevelt argued that the term “means not only physical security which provides safety from attacks by aggressors,” but includes “economic security, social security, moral security.” All of the allies were concerned with not merely the defeat of fascism but also improved education, better opportunities, and improved living standards. Roosevelt insisted that “essential to peace is a decent standard of living for all individual men and women and children in all nations. Freedom from fear is eternally linked with freedom from want.” 


In connecting the two freedoms, he argued first and foremost that America could be free from fear only if the citizens of “all nations” were free from want. External threats are often made by people who face extreme deprivation. But Roosevelt also meant to remind the nation that citizens cannot be free from fear unless they have some protection against the most severe forms of want; minimal security, coming from adequate education and decent opportunity, is itself a safeguard against fear. The threat from Germany and Japan occasioned a renewed emphasis on protecting against the most serious forms of human vulnerability at home.


Then Roosevelt turned to the problem of domestic selfishness and profit mongering. Amid war, some groups were attempting to “make profits for themselves at the expense of their neighbors—profits in money or in terms of political or social preferment.” He deplored this “selfish agitation,” asserting that “in this war, we have been compelled to learn how interdependent upon each other are all groups and sections of the population of America.” Here he laid special emphasis on the difficult position of people who depended on fixed incomes— teachers, clergy, police officers, widows and miners, old age pensioners, and others at risk from inflation. To ensure a fair and stable economy and to protect the war effort, he proposed a number of reforms, including a tax law that would “tax all unreasonable profits, both individual and corporate,” and a “cost of food law” designed to protect consumers from prohibitively expensive necessities.


Much more controversially, Roosevelt argued for a national service act. This was only vaguely described, but he contended that it would prevent strikes and ensure that ordinary citizens, no less than soldiers, would contribute to victory in war. As for soldiers themselves, he insisted that legislation be enacted to permit them to vote. “It is the duty of the Congress to remove this unjustifiable discrimination against the men and women in our armed forces—and to do it as quickly as possible.”


At this stage, Roosevelt turned to purely domestic affairs. He began by pointing toward the postwar era: “It is our duty now to begin to lay the plans and determine the strategy for the winning of a lasting peace and the establishment of an American standard of living higher than ever before known.” He added that the nation “cannot be content, no matter how high that general standard of living may be, if some fraction of our people—whether it be one-third or one-fifth or one-tenth— is ill-fed, ill-clothed, ill-housed, and insecure.” Suddenly the speech became far more ambitious. Roosevelt looked back, and not entirely approvingly, to the framing of the Constitution. At its inception, the nation had grown “under the protection of certain inalienable political rights—among them the right of free speech, free press, free worship, trial by jury, freedom from unreasonable searches and seizures.”


But over time, these rights proved inadequate. Unlike the Constitution’s framers, “we have come to a clear realization of the fact that true individual freedom cannot exist without economic security and independence.” As Roosevelt saw it, “necessitous men are not free men,” not least because those who are hungry and jobless “are the stuff out of which dictatorships are made.” He echoed the words of Jefferson’s Declaration of Independence, urging a kind of declaration of interdependence: “In our day these economic truths have become accepted as self-evident. We have accepted, so to speak, a second Bill of Rights under which a new basis of security and prosperity can be established for all—regardless of station, race, or creed.” It is worth pausing over the last six words. A decade before the constitutional assault on racial segregation and two decades before the enactment of a general civil rights law, Roosevelt insisted on an antidiscrimination principle. 


Then he listed the relevant rights:




	The right to a useful and remunerative job in the industries or shops or farms or mines of the nation; 

	 The right to earn enough to provide adequate food and clothing and recreation; 

	 The right of every farmer to raise and sell his products at a return that will give him and his family a decent living; 

	 The right of every businessman, large and small, to trade in an atmosphere of freedom from unfair competition and domination by monopolies at home or abroad; 

	 The right of every family to a decent home; 

	 The right to adequate medical care and the opportunity to achieve and enjoy good health; 

	 The right to adequate protection from the economic fears of old age, sickness, accident, and unemployment; 

	 The right to a good education.




Having cataloged these eight rights, Roosevelt immediately recalled the “one word” that captured the world’s objective for the future. He argued that these “rights spell security,” and hence that the recognition of the second bill was continuous with the war effort. “After this war is won,” he said, “we must be prepared to move forward, in the implementation of these rights.” There was a close connection between this implementation and the coming international order. “America’s own rightful place in the world depends in large part upon how fully these and similar rights have been carried into practice for our citizens. For unless there is security here at home there cannot be lasting peace in the world.”


Roosevelt asked “the Congress to explore the means for implementing this economic bill of rights—for it is definitely the responsibility of the Congress to do so.” He observed that many of the relevant problems were before congressional committees and added that if “no adequate program of progress is evolved, I am certain that the Nation will be conscious of this fact.” He made a special plea on behalf of the nation’s “fighting men abroad—and their families at home,” many of them far from privileged, who “expect such a program and have the right to insist on it.”


He closed by unifying the two disparate topics of his speech, indeed the two disparate topics of his presidency—freedom from fear and freedom from want. “There are no two fronts for America in this war. There is only one front. There is one line of unity which extends from the hearts of the people at home to the men of the attacking forces in our farthest outposts.” In so saying, Roosevelt attempted to unify the nation—those at home and those abroad—and thus quell the “selfish agitation” with which he began. He also meant to suggest that security, his organizing theme, could be provided only if the movement for the second bill could be linked with the movement for defeating the Axis powers.


Roosevelt’s second bill of rights speech was an effort to integrate the two “doctors” who had occupied his lengthy presidency. Once the fascist threat became serious, Roosevelt’s domestic programs were put on what he saw as temporary hold, to the great disappointment of many of his strongest supporters. Roosevelt explained the shift in emphasis in some informal remarks distinguishing between “Dr. New Deal” and “Dr. Win the War.” After the attack on Pearl Harbor, he said, the strategies of the first doctor were ill-suited to the new task:




How did the New Deal come into existence? It was because in 1932 there was an awfully sick patient called the United States. He was suffering from a grave internal disorder—he was awfully sick—he had all kinds of internal troubles. And they sent for a doctor. . . . But two years ago, after [the sick patient] had become pretty well, he had a very bad accident. . . . Two years ago on the 7th of December, he got into a pretty bad smash-up—broke his hip, broke his leg in two or three places, broke a wrist and an arm. Some people didn’t even think he would live, for a while. Old Doc New Deal didn’t know anything about broken legs and arms. He knew a great deal about internal medicine but nothing about this new kind of trouble. So he got his partner, who was an orthopedic surgeon, Dr. Win the War, to take care of this fellow. And the result is that the patient is back on his feet. He has given up his crutches. He has begun to strike back—on the offensive.





The call for the second bill was an attempt to connect these two doctors—to suggest that they shared the single task of ensuring security. The wheelchair-bound Roosevelt, a victim of polio, was never able to give up his crutches or “get back on his feet” (and his metaphor here could not have been entirely coincidental). But in his second bill of rights speech, he was able to take the initiative, both domestically and internationally. The link between Roosevelt’s two doctors was understood by his listeners. After the speech, Time magazine reported, not approvingly, that “Dr. Win-the-War has apparently called into consultation Dr. Win-New-Rights. . . . Some druggists on Capitol Hill thought the handwriting on the prescription seemed strangely familiar— identical, in fact, with that of the late Dr. New Deal.”


The most concrete result of the second bill of rights proposal was the GI bill of rights, which offered an array of housing, medical, educational, and training benefits to returning veterans. The GI bill gave millions of veterans a chance to attend colleges and universities. “GI Bill beneficiaries,” according to Stanford historian David Kennedy, “changed the face of higher education, dramatically raised the educational level and hence the productivity of the workforce, and in the process unimaginably altered their own lives.” The fate of returning soldiers was a large part of what motivated Roosevelt to attend to domestic issues during the war; he defended the second bill partly by reference to the legitimate expectations of those leaving the military for civilian life. Roosevelt wanted to ensure that returning soldiers would have decent prospects for the future. But the GI bill fell far short of what Roosevelt sought to provide.


Roosevelt’s second bill of rights speech captured the extraordinary twentieth-century revolution in the conception of rights in America and elsewhere. It marked the utter collapse of the (ludicrous) idea that freedom comes from an absence of government. It also identified crucial, enduring innovations in American government between 1933 and 1944—innovations that embodied the rise of the modern state. Roosevelt proposed that the second bill should be seen as integral to national security, part of the broader fight against foreign enemies. The basic themes of Roosevelt’s speech have echoed throughout American political life to the present day. In some ways he was correct to say that the nation “accepted” such a bill. By 1944 many Americans were undoubtedly prepared to endorse it. Many Americans continue to do so today. But that acceptance has proved highly ambivalent, and it has come under pressure from powerful private groups with an intense interest in burying or delegitimating the second bill—and in recovering the kind of confused, self-serving, and even incoherent thinking that immediately preceded Roosevelt’s New Deal.


I will devote considerable attention to the nature of that ambivalence. Roosevelt was entirely aware of it. During his last year, Roosevelt concluded that America’s system of political parties needed to be fundamentally altered. He told his principal speechwriter, Samuel Rosenman, that “the time has come for the Democratic party to get rid of its reactionary elements in the South, and to attract to it the liberals in the Republican party. . . . We ought to have two real parties—one liberal and one conservative.” To this end, Roosevelt started negotiations with Wendell Wilkie, the 1940 Republican presidential candidate, stating that with “the liberals of both parties Wilkie and I together can form a new, really liberal party in America.” Wilkie responded quite favorably, saying that he was “ready to devote almost full time to this.” But both men were dead within the year, and the project was orphaned.


In my view, the second bill should be able to command a bipartisan consensus without anything like a realignment of parties. But first let us consider its origins.






















2
 The Myth of Laissez-Faire




We know now that Government by organized money is just as dangerous as Government by organized mob. Never before in all our history have these forces been so united against one candidate as they stand today. They are unanimous in their hate for me—and I welcome their hatred. I should like to have it said of my first Administration that in it the forces of selfishness and of lust for power met their match. I should like to have it said of my second Administration that in it these forces met their master. 


Franklin Delano Roosevelt





IN THE SUMMER OF 1932, with the nation mired in the Depression, Franklin Delano Roosevelt was nominated for the presidency by the Democratic convention in Chicago. He began by violating an established tradition. Throughout the nation’s history, it had been the practice of presidential nominees to stay away from the convention and accept the nomination only after formal notification, several weeks after the event itself. Roosevelt departed from precedent and flew from New York to Chicago to address the delegates in person. He began by urging that his action should be symbolic. “Let it be from now on the task of our party to break foolish traditions.”


Roosevelt’s speech electrified the convention. His declared goal was to “drive out” the “specter of insecurity from our midst.” What, he asked, do Americans “want more than anything else?” His answer was simple: “work, with all the moral and spiritual values that go with it; and with work, a reasonable measure of security. . . . Work and security— these are more than words.” He complained of leaders who maintained that “economic laws—sacred, inviolable, unchangeable— cause panics which no one could prevent. . . . We must lay hold of the fact that economic laws are not made by nature. They are made by human beings.” Roosevelt ended with the promise that millions of hopeful Americans “cannot and shall not hope in vain. I pledge you, I pledge myself, to a new deal for the American people.”


The term “new deal” was not intended to signal anything especially important. Sam Rosenman, the adviser who penned those words, said, “I had not the slightest idea” that the phrase “would take hold the way it did, nor did the Governor when he read and revised what I had written. In fact, he attached no importance to the two monosyllables.” But to the surprise of all, including Roosevelt himself, those monosyllables came to capture much of his presidency, which indeed involved a kind of reshuffling of the social cards. Writing six years later about the origin of the phrase, Roosevelt engaged in a bit of revisionist history:




The word “Deal” implied that the government itself was going to use affirmative action to bring about its avowed objectives rather than stand by and hope that general economic laws alone would attain them. The word “New” implied that a new order of things designed to benefit the great mass of our farmers, workers and business men would replace the old order of special privilege in a Nation which was completely and thoroughly disgusted with the existing dispensation.





The second bill of rights was a direct outgrowth of these ideas. To understand them, and to see how Roosevelt and his New Deal altered the American understanding of rights, we must focus on two developments. The first is conceptual and involves a major reassessment of what really happens in a free market economy. The conceptual devel- opment amounted to an attack on the whole idea of laissez-faire—a suggestion that government and coercion are not opposed to human liberty but in fact are necessary to it. The second development is practical, involving the Great Depression and the nation’s reaction to it. The two developments are closely linked. Standing by itself, a set of conceptual claims is most unlikely to move a nation. But the Great Depression helped drive the conceptual lesson home. The new understanding of rights was a product of a new understanding of wrongs.


In a nutshell, the New Deal helped vindicate a simple idea: No one really opposes government intervention. Even the people who most loudly denounce government interference depend on it every day. Their own rights do not come from minimizing government but are a product of government. The simplest problem with laissez-faire is not that it is unjust or harmful to poor people, but that it is a hopelessly inadequate description of any system of liberty, including free markets. Markets and wealth depend on government.


The misunderstanding is not innocuous. It blinds people to the omnipresence of government help for those who are well-off and makes it appear that those who are suffering and complaining about it are looking for handouts. The New Deal vindicated these basic claims about our dependence on government, and the second bill of rights grew out of them. Unfortunately, under an onslaught of confused rhetoric about government as a “necessary evil,” we have lost sight of these claims today. Proposing a sensible system of federal tax credits to promote health insurance coverage, President George W. Bush found it necessary to offer the senseless suggestion that what he was proposing was “not a government program.” Doris Kearns Good-win writes sensitively and acutely about Roosevelt, but she entirely misses the point when she says of the second bill: “Nor had he ever been so explicit in linking together the negative liberty from government achieved in the old Bill of Rights to the positive liberty through government to be achieved in the new Bill of Rights.” This opposition between “liberty from government” and “liberty through government” misconceives what Roosevelt’s presidency was all about.






LEGAL REALISM AND REAL LAW


Roosevelt’s attack on the idea of laissez-faire had a long legacy. Jeremy Bentham, the father of utilitarianism, was a great believer in private property. But he also said that “there is no natural property” because “property is entirely the creature of law.” Above all, property creates expectations, and firm expectations “can only be the work of law.” Thus “it is from the law alone that I can enclose a field and give myself to its cultivation, in the distant hope of the harvest.” In Bentham’s account, “property and law are born and must die together. Before the laws there was no property; take away the laws, all property ceases.”


This basic claim was an important strain of legal realism, the most influential movement in early-twentieth-century American law. The realists, most notably law professors Robert Hale and Morris Cohen, insisted that markets and property depend on legal rules. What people have is not a reflection of nature or custom, and voluntary choices are only a part of the picture. Government choices are crucial. This is so always, and simply as a matter of fact. Ownership rights are legal creations. In the New Deal, the realists were vindicated. Many of the legal realists found prominent positions in the Roosevelt administration.


For the realists, the most serious problem with laissez-faire was that the basic idea was simply a myth, a tangle of confusion. As Hale wrote, “The dependence of present economic conditions, in part at least, on the government’s past policy concerning the distribution of the public domain, must be obvious. Laissez-faire is a utopian dream which never has been and never can be realized.” Supreme Court Justice Oliver Wendell Holmes Jr., in some ways the first legal realist, wrote in a profound, haiku-like aphorism: “Property, a creation of law, does not arise from value, although exchangeable—a matter of fact.” Holmes proclaimed that property and value are a product of legal rules, not of purely private interactions and still less of nature. Economic value does not predate law; it is created by law. All of this, wrote Holmes, was simply “a matter of fact.”


The realists urged that government and law are omnipresent—that if some people have a lot and others a little, law and legal coercion are a large part of the reason. Of course many people work hard and many others do not. But the distribution of wealth is not simply a product of hard work; it depends on a coercive network of legal rights and obligations. The realists complained that we ignore the extent to which we have what we have and do what we do because of the law. They contended that people tend to see as “voluntary” and “free” interactions that are shot through with public force. In their view, the laws of property, contract, and tort are social creations that allocate certain rights to some people and deny them to others. These forms of law represent large-scale government “interventions” into the economy. They are coercive to the extent that they prohibit people from engaging in desired activities. If homeless people lack a place to live, it is not because of God’s will or nature. It is because the rules of property are invoked and enforced to evict them, if necessary by force. If employees have to work long hours and make little money, it is because of the prevailing rules of property and contract. The realists believed that private property is fine, even good, but they denied that the rules of property could be identified with liberty. Sometimes those rules disserve liberty.


Robert Hale set forth these ideas with particular clarity. Hale wrote against the background of the political struggle over government efforts to set minimum wages and regulate prices, a struggle he believed was being waged on false premises. His special target was the view that governmental restrictions on market prices should be seen as illegitimate regulatory interference in the private sphere. This, said Hale, was an exceedingly confused way to describe the problem. Regulatory interference was already there. Hale wrote that a careful look would “demonstrate that the systems advocated by professed upholders of laissez-faire are in reality permeated with coercive restrictions of individual freedom and with restrictions, moreover, out of conformity with any formula of ‘equal opportunity’ or ‘preserving the equal rights of others.’ Some sort of coercive restriction of individuals, it is believed, is absolutely unavoidable.”


Consider the situation of someone who wants to eat but lacks funds. Hale acknowledged, with apparent bemusement, that “there is no law against eating in the abstract,” but stressed that “there is a law which forbids him to eat any of the food which actually exists in the community—and that law is the law of property.” No law requires property holders to give away their property for nothing. Here “it is the law that coerces” a person without resources “into wage-work under penalty of starvation—unless he can produce food. Can he?” Of course no law prevents the production of food. But in every advanced nation, the law does indeed ban people from cultivating land unless they own it. “This again is the law of property,” and the owner is not likely to allow cultivation unless he can be paid to do so. For those who need to eat and lack money, “that way of escape from the law-made dilemma of starvation or obedience” to the demands of owners “is closed.”


With this argument, Hale did not mean to argue that property rights should be abolished; he was hardly a socialist. Nor did Hale mean to argue that in a free market system, many people lack ways of avoiding starvation. His goal was to draw attention to the pervasive effects of law and public coercion in structuring economic relationships. More generally, Hale claimed, “laissez faire is not such, but really governmental indifference to [the] effects of artificial coercive restraints, partly grounded on government itself.” Thus “the distribution of wealth at any given time is not exclusively the result of individual efforts under a system of government neutrality.” Constraints on the freedom of nonowners were an omnipresent result of property law. What would it mean to say, as many people did in the early twentieth century (and as many do now), that “a free American has the right to labor without any other’s leave”? Hale answered that if taken seriously, this claim would “insist on a doctrine which involves the dangerously radical consequence of the abolition of private ownership of productive equipment, or else the equally dangerous doctrine that everyone should be guaranteed the ownership of some such equipment.” In a free market, people do not really have the right to work “without any other’s leave.” Because of property rights, people can work only with the “leave” of others.


What, concretely, does it mean to own a manufacturing plant? Hale answered that under the law, ownership entails “a privilege to operate the plant, plus a privilege not to operate it, plus a right to keep others from operating, plus a power to acquire all the rights of ownership in the products.” But this was not Hale’s central point. Above all, he meant to emphasize that this “power is a power to release a pressure which the law of property exerts on the liberty of others. If the pressure is great, the owner may be able to compel the others to pay him a big price for their release; if the pressure is slight, he can collect but a small income from his ownership. In either case, he  is paid for releasing a pressure exerted by the government—the law. The law  has delegated to him a discretionary power over the rights and duties of others” (emphasis added).


In a remarkable step, Hale argued that property rights were in effect a delegation of public power—to private people by government. In so arguing, Hale did not argue against property rights. Instead he sought to draw attention to the fact that property owners are, in effect, given a set of powers by law. If you have property, you have “sovereignty,” a kind of official power, vindicated by government, over that property. In these circumstances, Hale found it almost comical that some people complained that government should never restrict property rights. In his view, a limitation on the delegation of power—in the form, for example, of a curtailment of “the incomes of property owners”—is “in substance curtailing the salaries of public officials or pensioners.” Or consider these startlingly unambiguous words, from an unsigned student essay written in 1935: “Justification for this purported refusal to supervise the ethics of the market place is sought in doctrines of laissez-faire. . . . In general, the  freedom from regulation postulated by laissez faire adherents is demonstrably  nonexistent and virtually inconceivable. Bargaining power exists only  because of government protection of the property rights bargained, and is properly subject to government control.”


The same point lies behind the following suggestion: “Those who denounce state intervention are the ones who most frequently and successfully invoke it. The cry of laissez faire mainly goes up from the ones who, if really ‘let alone,’ would instantly lose their wealth-absorbing power.” 


In making these claims, the legal realists did not deny the possibility that some rights are, in a sense, natural or even God-given. Nothing in their arguments should be seen as taking a stand on that question. They were not urging that as a matter of fundamental principle, rights come from government. They were arguing instead that in actual life, people are able to have rights, and enjoy them, only if law and government are present. We can speak as confidently as we like of natural or God-given rights, but without public protection of private property, people’s holdings are inevitably at great risk. Whatever the source of rights in principle, legal protection is indispensable to make rights real in the world. Those who complain of “government,” arguing that they want merely to fend for themselves, ignore this point at their (literal) peril.


The realists’ claims on this count were extremely prominent in America between 1910 and 1940. They can even be found in the work of socialism’s greatest critic, Nobel Prize winner F. A. Hayek, a firm believer in free markets. In his most famous work, Hayek reminded his readers that the functioning of competition “depends, above all, on the existence of an appropriate legal system, a legal system designed both to preserve competition and to make it operate as beneficially as possible.” He argued that it “is by no means sufficient that the law should recognize the principle of private property and freedom of contract; much depends on the precise definition of the right of property as applied to different things.” Echoing the claim of the legal realists, Hayek wrote that “in no system that could be rationally defended would the state just do nothing. An effective competitive system needs an intelligently designed and continuously adjusted legal framework as much as any other.” The real battle was not between those who favor “government intervention” and those who reject it. The question was how the legal framework should be “intelligently designed and continuously adjusted.” Opposition to government intervention is a smoke screen concealing that question.


Do these points illuminate current problems? Consider the analysis of famines and poverty by economist and Nobel Prize recipient Amartya Sen. He emphasizes that hunger is not a simple product of the unavailability of food. On the contrary, people are hungry if they lack “entitlements” that enable them to eat. Sen urges that an understanding of this point “has the effect of emphasizing legal rights. Other relevant factors, for example market forces, can be seen as operating through a system of legal relations (ownership rights, contractual obligations, legal exchanges, etc.).” Thus Sen’s striking claim:


“The law stands between food availability and food entitlement. Starvation deaths can reflect legality with a vengeance.” In stressing that “law” is what makes the difference between the availability of food and an entitlement to it, and that starvation reflects “legality with a vengeance,” Sen is reiterating the realists’ most important claim.






ROOSEVELT’S REALISM


The attack on laissez-faire ultimately made its way into the White House. Roosevelt made the point indirectly in his illuminating 1934 critique of the idea of “the self-supporting man.” He stressed that “without the help of thousands of others, any one of us would die, naked and starved. Consider the bread upon our table, the clothes upon our backs, the luxuries that make life pleasant; how many men worked in sunlit fields, in dark mines, in the fierce heat of molten metal, and among the looms and wheels of countless factories, in order to create them for our use and enjoyment.” Still, this reminder of human interdependence did not refer to law and government. That point was made explicit in Roosevelt’s early complaint, in accepting the Democratic nomination, that some leaders refer to “economic laws—sacred, inviolable, unchangeable,” and his pragmatic response that “while they prate of economic laws, men and women are starving.” Hence his plea that we “must lay hold of the fact that economic laws are not made by nature. They are made by human beings.” When people starve, it is a result of social choices, not anything sacred or inevitable.


Or consider Roosevelt’s Commonwealth Club address in 1932. He emphasized the view, which he attributed to Thomas Jefferson, “that the exercise of . . . property rights might so interfere with the rights of the individual that the government, without whose assistance the property rights could not exist, must intervene, not to destroy individualism but to protect it.” The key point here is that without government’s assistance, property rights could not exist. When those governmentally conferred rights turn out to “interfere with the rights of the individual,” governmental intervention is necessary to protect individualism itself. The legal realists could not have said it better.


Consider as well Roosevelt’s emphasis on “this man-made world of ours” in advocating social security legislation. He is arguing that poverty is a by-product of a humanly created system, not a natural fact. “I decline to accept present conditions as inevitable or beyond control.” The same position was codified in the preamble to the most important piece of New Deal labor legislation, the Norris-LaGuardia Act: “Whereas under prevailing economic conditions, developed with  the aid of governmental authority for owners of property to organize in the corporate  and other forms of ownership association, the individual worker is commonly helpless to exercise actual liberty of contract and to protect his freedom of labor, and thereby to obtain acceptable terms and conditions of employment” (emphasis added).


To the extent that property rights played a role in market arrangements— as they inevitably did—those arrangements were creatures of law, including most notably property law, which gave some people a right to exclude others from “their” land and resources. Market wages and hours were a result of legal rules conferring rights of ownership. Considered in this light, minimum wage legislation, which Roosevelt strongly supported, should not be seen as superimposing regulation on a realm of purely voluntary interactions. On the contrary, such legislation merely substituted one form of regulation for another. In this sense the notion of laissez-faire stands revealed as myth. A system of free markets rests on a set of legal rules establishing who can do what, and enforcing those principles through the courts. 


The New Dealers thought this was a simple descriptive point—as Holmes put it, “a matter of fact.” To say that government intervention is pervasive and that no one is against it is not to say that any particu- lar form of intervention is good or bad. Along with the legal realists, Roosevelt believed that the real questions were the pragmatic ones: What form of intervention best promotes human interests? What form of regulation makes human lives better? If a new regulatory system is superimposed on another, we should evaluate the new system for its effectiveness in diminishing or increasing human liberty. A system of private property is good for individuals and for societies, and the fact that it is created by law does not suggest otherwise.


But in the face of the Great Depression, it seemed a kind of cruel joke to maintain that free markets were sufficient to ensure either liberty or prosperity. As Roosevelt pointed out, people in desperate conditions lack freedom. Fresh initiatives, responding to the problem of pervasive deprivation, seemed indispensable. The question was whether they would work, and this could not be answered by dogmas and abstractions. It was worse than unhelpful to respond to the critics by complaining about “government.” As Hale wrote, “the next step is to . . . realize that the question of maintenance or the alteration of our institutions must be discussed on its pragmatic merits, not dismissed on the ground that they are the inevitable outcome of free society.” The legal realist Morris Cohen, writing just before the New Deal, put the point similarly: “The recognition of private property as a form of sovereignty is not itself an argument against it. . . . [I]t is necessary to apply to the law of property all those considerations of social ethics and enlightened public policy which ought to be brought to the discussion of any just form of government.”


To Roosevelt, that evaluation would be unabashedly empirical and experimental. It would avoid theories and dogmas. It would look to see what sorts of programs actually worked in the world. Its character is reflected in an apparently offhand but revealing comment Roosevelt made during a press conference: “Obviously a farm bill is in the nature of an experiment. We all recognize that . . . if the darn thing doesn’t work, we can say so quite frankly, but at least try it.” In light of this pragmatic reassessment, it is possible to understand the New Dealers’ belief that certain measures that reduced the wealth of rich people were not an intrusion on rights—and that other measures, increasing the opportunities and wealth of poor people, might be necessary to protect rights. Wealth did not come from nature or from the sky; it was made possible by legal arrangements. If new legal arrangements diminished the wealth of some, they were not objectionable for that reason. In Roosevelt’s words, “The thing that matters in any industrial system is what it does actually to human beings . . . ”






CONCEPTUAL CHANGE AND CONSTITUTIONAL CHANGE


Once the existing distribution of wealth and opportunities was seen as a product of social choices, and once policies were evaluated in terms of how they actually affected human beings, it became much harder to argue that rights should be defined as freedom from government intrusion or to insist on a strong distinction between “negative” and “positive” rights. Even the “negative” right to property requires government’s presence. Of course social change is not driven solely or even mostly by conceptual claims. Experience makes all the difference, and the second bill of rights would not have been possible without the experience of the Depression. I will return to this point below, but for the moment let us simply notice that the arguments I have just traced had an impact not merely on politics but also on the Supreme Court.


When Roosevelt was elected, the Supreme Court had, for several decades, interpreted the Constitution to forbid many of the initiatives the New Dealers hoped to implement. An important set of decisions involved the idea of “freedom of contract.” The Court ruled against minimum wage and maximum hour laws, saying that government could not “interfere” with voluntary interactions between employers and employees. In an especially striking decision in 1915, the Court ruled that governments could not forbid the “yellow dog contract,” by which employers required employees to promise, as a condition of hiring, that they would not join a union. Efforts to forbid these agreements, the Court said, interfered with the rights of employers and employees to contract on whatever terms they chose. 


In protecting freedom of contract, the Court emphasized the value of laissez-faire—the need to immunize contracting parties from government intrusion. The clearest statement of this position can be found in Adkins v. Children’s Hospital, a 1923 decision invalidating minimum wage legislation for women and children. In his majority opinion, Justice George Sutherland wrote: “To the extent that the sum fixed [by the minimum wage statute] exceeds the fair value of the services rendered, it amounts to a compulsory exaction from the employer for the support of a partially indigent person, for whose condition there rests upon him no peculiar responsibility, and therefore, in effect, arbitrarily shifts to his shoulders a burden which, if it belongs to anybody, belongs to society as a whole.”


Thus the Court ruled that a minimum wage law interfered with voluntary agreements between employers and employees, creating a “compulsory exaction from the employer” by forcing him to support a poor person. But compare that to the Court’s decision in 1937, West  Coast Hotel v. Parrish, in which it upheld a minimum wage law for women—and in the process essentially ratified the New Deal. In one of the most important opinions in its entire history, the Court spoke in terms that could easily be found in a Roosevelt speech. The liberty protected by the Constitution, wrote Chief Justice Charles Evans Hughes for the majority, “is liberty in a social organization which requires the protection of law against the evils which menace the health, safety, morals and welfare of the people.” Hughes suggested that liberty could even argue on behalf of that protection: “the proprietors lay down the rules and the laborers are practically constrained to obey them.” The legislature could consider the fact that women’s “bargaining power is relatively weak, and that they are the ready victims of those who would take advantage of their necessitous circumstances.” The opinion complained of “the exploiting of workers at wages so low as to be insufficient to meet the bare cost of living, thus making their very helplessness the occasion of a most injurious competition.”


In a remarkable passage, Hughes added a “compelling consideration which recent economic experience has brought into a strong light.” This consideration had to do with the social effects of poverty. “The exploitation of a class of workers who are in an unequal position with respect to bargaining power and are thus relatively defenseless against the denial of a living wage . . . casts a direct burden for their support upon the community. What these workers lose in wages the taxpayers are called upon to pay. The bare cost of living must be met. We may take judicial notice of the unparalleled demands for relief which arose during the recent period of depression and still continue to an alarming extent despite the degree of economic recovery which has been achieved. . . . The community is not bound to provide what is in  effect a subsidy for unconscionable employers” (emphasis added).


In the fifteen-year period between Adkins and West Coast Hotel, the constitutional universe changed. Before Roosevelt, a minimum wage law was an unacceptable interference with liberty, a constitutionally intolerable “subsidy” mandated by a coercive state from employers to employees. By 1937 a minimum wage law protected people from “exploitation” in a situation in which “their very helplessness” created competition among workers that drove wages down. In fact, by 1937 a minimum wage law could be seen as an effort to ensure that the community was not forced to subsidize “unconscionable employers.” What is most striking here is the reversal of what is considered a subsidy. In 1923 a minimum wage law was seen as forcing employers to subsidize the community; fifteen years later, the absence of a minimum wage law was forcing the community to subsidize employers.


What accounts for this shift? The answer lies in an understanding of who is entitled to what. Without an opinion on that question, we cannot decide whether a “subsidy” is involved at all. A thief does not “subsidize” his victim when he is required to return stolen property. In West Coast Hotel, workers have something like a right to a decent wage (“remunerative employment”)—so that wages below that amount were effectively asking the community to pick up the tab for their living costs. Hence there was nothing sacred or natural or inevitable in the low wages that the market sometimes produced. The government was permitted to raise them to a decent minimum if it chose.


In the late 1930s and 1940s, the Court ceased to emphasize the voluntary nature of private agreements or to treat them as constitutionally sacrosanct. It emphasized that they were a product of legal rules—and that one or another policy was inevitably a choice, by law and government. The attack on laissez-faire helped produce a fundamental change in constitutional understandings.






DELIBERATIVE DEMOCRACY


In an important sense, Roosevelt and the New Deal deepened a central constitutional commitment, which involved the system of deliberative democracy. For the Constitution’s original framers, it was exceedingly important to produce a political order that combined reflectiveness and reason giving with a degree of popular responsiveness. Public officials were accountable, to be sure, and could be removed by elections; the framers were democrats in that sense. But they feared majorities and wanted to prevent government from being moved by the “interest” or “passion” of private groups, even large ones. Under the constitutional system majorities were not permitted to rule simply because they were majorities. On the contrary, the Constitution created a kind of republic of reasons—a system of checks and balances that would increase the likelihood of reflective judgments. Alexander Hamilton spoke most clearly on the point, urging that the “differences of opinion, and the jarring of parties in [the legislative] department of the government . . . often promote deliberation and circumspection; and serve to check the excesses of the majority.”


The commitment to deliberative democracy emerges from one of the most illuminating debates in America’s early years, raising the question whether the Bill of Rights should include a “right to instruct” representatives. That right was defended with the claim that citizens of a particular region ought to have the authority to bind their representatives about how to vote. This argument might appear reasonable as a way of improving the political accountability of representatives. And so it seemed to many at the time. I suspect that many people, in America and elsewhere, would favor the “right to instruct” today. Shouldn’t representatives follow their constituents’ wishes? But there is a problem with this view, especially in an era in which political interest was closely aligned with geography. A right to instruct eliminates deliberation within the national legislature. It is all too likely that the citizens of a particular region, influenced by one another’s views, might end up with indefensible positions, very possibly resulting from its own insularity. In rejecting the right to instruct, Roger Sherman emphasized the importance of political deliberation:
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