



[image: Cover Image]







Julian Burnside is a Melbourne barrister. He is the author of Word Watching: Field Notes from an Amateur Philologist and Watching Brief: Rights, Law and Justice.








[image: image]










Writers in the On Series


Fleur Anderson


Gay Bilson


John Birmingham


Julian Burnside


Blanche d’Alpuget


Paul Daley


Robert Dessaix


Juliana Engberg


Sarah Ferguson


Nikki Gemmell


Stan Grant


Germaine Greer


Sarah Hanson-Young


Jonathan Holmes


Daisy Jeffrey


Susan Johnson


Malcolm Knox


Barrie Kosky


Sally McManus


David Malouf


Paula Matthewson


Katharine Murphy


Dorothy Porter


Leigh Sales


Mark Scott


Tory Shepherd


Tim Soutphommasane


David Speers


Natasha Stott Despoja


Anne Summers


Tony Wheeler


Ashleigh Wilson


Elisabeth Wynhausen






The discussion of any subject is a right that you have brought into the world with your heart and tongue. Resign your heart’s blood before you part with this inestimable privilege of man.


Percy Bysshe Shelley, An Address to the Irish People, 1812
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I saw privilege before I heard the word or learnt its meaning.


My father’s parents lived in an enormous house in Toorak. With a vast garden, a covered walk, a pond, a rose garden and a tennis court, it stood as a dignified monument to my grandfather’s mercantile success. A millionaire in the days of pounds, when being a millionaire really meant something, he was old, rich, clever, kindly, modest and powerful. My grandparents held splendid parties at which they entertained politicians, industrialists and people who were interesting or glamorous or both. They once had a weekender at Blairgowrie: a bluestone mansion with its own tennis court, nine-hole putting green and private jetty. In that magical world, my father grew up.


As a child, I saw these things but did not question them. I knew that most people did not live in mansions like this—our family home was modest by comparison, but I took for granted the fact that we had a tennis court at home, too. If I had thought about it (which I did not), I would probably have assumed that some people choose to have a tennis court, and others do not. That’s how you think as a five-year-old. It would be some years before I realised that my parents and my grandparents enjoyed privileges that many would envy.


My father was a cherished only son. He was also a keen photographer. Photographs he took while he was a medical student preserve, on ghostly glass negatives, images that could have been drawn from the world of Jay Gatsby or the Mitfords: handsome cars, elegant tennis parties and mysterious parlour games. Tightly coiffed women and complacent, shiny young men are preserved as if in aspic.


My father’s parents helped make the rules. They got what they wanted, and he got what he wanted. Nothing was too good for him: a first-rate education at Melbourne Grammar and the University of Melbourne, English suits, a Riley sports car.


But then, the Second World War.
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The Japanese prison camp at Changi in Singapore is justly notorious. Thirty per cent of those who were held there did not survive. They died of starvation, disease and mistreatment, of broken bodies and broken hearts. My father was there from February 1942 to October 1945. He survived, but came out changed.


Judging by the tone and content of the diary he kept every day in Changi, he went in as a priggish, spoilt, privileged young

plutocrat, for whom wealth, position and success were unstated assumptions. He came out as a genuine egalitarian who believed everyone his equal in humanity and potential. The photographs he took in Changi, until the Kempetai 1 cracked down on contraband, show the deteriora ting con dition of the prisoners and the wretchedness of their circumstances. The photographs he took in the camp immediately after the end of hostilities show most of the survivors reduced to walking skeletons. But he noted at one point in his diary that ‘company is more important than circumstances’. He rarely spoke of his time as a prisoner of war. When he did, it was clear that while he would never have chosen to be in Changi, he considered it a privilege to have experienced and survived it.


After the war, as a consultant surgeon at the Alfred Hospital, he was a powerful, authoritative figure, both feared and admired—feared because of his exacting standards in surgery, and admired not because of his family or schooling, but because of his skill and dedication. He had the privileges of wealth, education and talent. He never misused the opportunities they opened up for him. And although his parents’ wealth was eventually dissipated by bad luck and bad management, he used his education and his talent to pioneer new methods of surgery and for the good of many thousands of patients. He never, as far as I observed, acted as though privilege entitled him to anything hard work would not earn.
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I had not looked up the dictionary definition of privilege until I sat down to write this essay. An informed guess turned out to be more or less accurate: privi-legium or ‘private law’—a special law having reference to an individual—is the Latin origin of the word. Originally, the effect of a privi-legium on the individual might be good or bad: it might confer an advantage or benefit, or it might impose a penalty or forfeiture.2


Historically one of the most distinctive sources of privilege was the divine right of kings—a hallmark of the Stuart monarchy—whereby the King ruled above the law and could dispense with it entirely in particular cases. This right was put into practice by Charles I, who was running short of money. Parliament would not grant supply, so he asked various nobles to advance compulsory ‘loans’, with no definite plan for repayment. Sir Thomas Darnel and four others refused to pay, and in response the King ordered their arrest. When they sought habeas corpus, the gaoler answered the suit by saying the five were held ‘per speciale mandatum Regis’.3


The question whether the king ruled apart from the law, or was subject to it, was a major source of the discord between the King and the parliament that culminated in the English Civil War. When Charles lost both the war and his head, that particular form of privilege disappeared from English society. Since the Restoration, British monarchs have accepted that they rule subject to the law and cannot set it aside.


It is one of history’s ironies that the USA has preserved some aspects of this kind of privilege. Except in cases of impeachment, the US President has the power to grant reprieves and pardons for offences against the USA4—a power that bears a passing resemblance to the power of the Stuart kings to dispense with the law in particular cases. But this pales into insignificance when compared with what President George W Bush, aided by a small cadre of lawyers, did in the immediate aftermath of September 11: he asserted the right to mount military attacks on US citizens in the USA, and he authorised wire-tapping of US citizens in violation of the Fourth Amendment.5


The similarity with the Stuart kings does not end there. In the wake of September 11 and the US invasion of Afghanistan, Bush established a prison camp at Guantanamo Bay in Cuba with the intention of placing detainees beyond the reach of the law, so that the President alone could determine their fate. From the outset, the world was told that the people held at Guantanamo Bay were the ‘worst of the worst’; they were ‘terrorists and killers and people who hate freedom’. In the tunnel vision of George W Bush, terrorism had sprung, fully formed, into existence on September 11, 2001; it was therefore necessary to find a new way of dealing with a ‘new problem’.


As a matter of legal principle, there was no ‘new problem’. Combatants captured in Afghanistan during the hostilities were either prisoners of war or they were criminal suspects. Domestic and international laws deal comprehensively with both cases. There is no ground between the two possibilities. The regime for the treatment of prisoners of war is clearly established by the Geneva Convention, to which the USA is a party. Relevantly, it provides for humane treatment, for no interrogation beyond name, rank and serial number, and for release at the end of hostilities unless tried for war crimes. The regime for treatment of criminal suspects is also clear: they must be treated humanely; they are not obliged to answer questions; they may not be held in prolonged detention without charge; they have a prima facie entitlement to bail when charged; and (importantly in these circumstances) criminal charges are generally to be dealt with in the country where the offences occurred. In either case, and in all circumstances, there is an absolute prohibition on the use of torture. This is recognised as a universal norm of international law and is the subject of the Convention against Torture, to which most countries, including the USA and Afghanistan, are parties.


President Obama has announced that the prison at Guantanamo is to be closed. It remains to be seen whether the CIA will continue to operate black sites around the fringe of the civilised world. Even so, the closure of Guantanamo is a welcome end to a time of unaccountable betrayal of fundamental values. Unfortunately, there comes a time in the history of nations when, for some unaccountable reason, basic values and accepted principles are diluted, betrayed or cast aside. The pretext may be external threat, internal strife or any other great force that is thought to call for an extraordinary response.


Faced with very clear legal limits, President Bush acted, in substance, as the Stuart kings had. He acted as if he could set aside the law and implement his own conception of right, and he did this with help from Department of Justice employees. (The process was also driven, and to a significant extent guided, by Dick Cheney’s lawyer David Addington, who had long shared Cheney’s ideological concern that Congress was too powerful, and the executive branch not powerful enough.) Bush marshalled the department’s best and brightest to identify limits to the treatment of detainees held at Guantanamo Bay. They obliged by suggesting ways in which inmates could be held neither as prisoners of war nor as criminal suspects. By a little sleight of hand, of which they were entirely un aware, the prisoners in Guantanamo lost all their rights: not by attainder of blood but by classification as ‘enemy combatants’.
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