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KNOW YOUR RIGHTS
UNDER THE LAW


WHAT ARE MY RIGHTS?


Chances are you asked that very question the last time you faced a challenging legal problem. Perhaps you wanted to get out of the lease on your apartment. Or possibly your neighbor owned a pack of noisy dogs that kept you awake all night. Or you may have wondered if it made any sense to fight a recent speeding ticket. Or you might have felt compelled to file a suit against a local contractor in small claims court.


I assume that you shouted “What Are My Rights” if you were required to deal with a more complex legal issue. For example, a serious automobile accident caused by another driver’s carelessness. Or the decision to sign a prenuptial agreement before you got married. Or an employer who discriminated against you by withholding a plum promotion. Or the need to bail a relative out of jail. Or the painful procedure of filing for bankruptcy.


This Book Is a “Survival Guide” for Non-Lawyers


The chapters that follow will help you know your rights when commonplace legal issues arise in your daily life, in your home, in your car, and at your job. Sometimes, you’ll find enough information to be able to deal with an issue yourself; other times you’ll need the assistance and counsel of an experienced attorney.


No book can replace a knowledgeable lawyer when you need comprehensive legal advice, but it can be difficult to appreciate the need for professional legal counsel without some understanding of the basic issues and the risks you may face if you delay talking to a lawyer. Moreover, there are a number of common legal chores—suing someone in small claims court, for example—that you can handle yourself without a lawyer. That’s why this book has three goals:







1. To reduce the panic factor by helping you understand the fundamental legal principles that are at the heart of the legal problems we face most often. (“The law” varies from state to state, but similar legal principles apply everywhere. Some date back hundreds of years; others were applied in Ancient Rome and even Biblical times.)


2. To make you familiar with enough specialized legal language so that you’ll be able to talk sensibly and productively with an attorney—and also be able to find more information in your local law library and on the Internet. (Each chapter explains important legal terms in context.)


3. To overcome some of the familiar misconceptions about law and our legal system. One of the most popular misbeliefs is the idea that the laws that underpin everyday legal issues are based on “common sense.” For example, the renter of an apartment may think it sensible not to pay rent to a landlord who hasn’t fixed a plumbing problem. However, a small claims court judge is not likely to agree, because the law pertaining to landlords and tenants was designed to balance many competing interests. (See Chapter 8.)


How I Organized the Content


There are many ways to carve up the list of common legal issues. For example, I could have put all the topics related to your home—from buying one to dealing with a noisy neighbor—in a single chapter called “Your House.” But I chose a different approach. I grouped topics together that apply similar legal principles. Consequently, you’ll find all kinds of accidents (from someone slipping on your driveway to a fender-bender in your automobile) in Chapter 4. And, you’ll read about all manner of crimes—including speeding tickets—in Chapter 17. This approach let me use hypothetical scenarios to illustrate and illuminate the law in action.


Hypotheticals for Fun and Learning


I also chose an unusual strategy for presenting the essential legal principles that you need to know. It’s not enough to merely explain the law, because it’s important that you understand how these legal principles are actually applied in everyday situations. And so, most chapters in this book are built around detailed hypothetical scenarios—stories based on the kinds of legal situations that real people face every day. I’ve supplemented the hypotheticals with sidebars and notes that present specific details you need to know about each subject area. And, several chapters end with sections labeled “Other Things Worth Knowing about . . . ” that further flesh out the information contained in the hypotheticals.




A NOTE ABOUT THE HYPOTHETICAL 
 SCENARIOS IN THIS BOOK


Many law schools test student knowledge with end-of-the-term exam questions based on improbable hypothetical situations that may even seem cartoonish at times. Some take place in states you won’t find on most U.S. maps: the State of Confusion, the State of Uncertainty, and the State of Ruin. As one professor explained to me, this isn’t done to poke fun at situations that may be tragic (there’s nothing funny about an automobile accident, on-the-job discrimination, a lengthy child custody battle, or a serious injury caused by someone’s negligence) but rather to focus attention on the legal principles involved. I’ve assembled far-fetched circumstances in many of the hypothetical scenarios in this book for much the same reason. Consequently, when Wanda, a house cat who liked to roam, triggered an unlikely chain of events (see Chapter 4) that ended in mayhem and destruction, you don’t have to be concerned that real people have been injured or lost everything. This makes it easier to identify—and understand—the various torts (legal wrongs) that have been committed.





The use of hypotheticals is a fine, old tradition among attorneys. Many generations of law professors and law students have found that fictional scenarios communicate important legal principles more effectively than paragraphs of “bare” facts and complex definitions. Where appropriate, I constructed the hypotheticals to be entertaining as well as enlightening. Why not have fun while you’re learning to think like a lawyer?


Thinking Like a Lawyer


Decades ago, The Paper Chase was a popular TV series (based on a popular movie) that depicted the challenges of attending law school. The commanding voice of stern Professor Kingsfield would begin each episode with, “You come here with minds full of mush—and leave thinking like a lawyer.”


What does it mean to think like a lawyer? Well, while lawyers need to think clearly and logically (a requirement of many other occupations), clients often ask lawyers to anticipate legal consequences. To do this, a lawyer must reason from the known to the uncertain. Let me illustrate what I mean with our first hypothetical.


To set the stage: a law student named Earl Lee Riser learns that pointing a loaded gun at someone is a legal wrong called assault. It’s also considered a crime in most places. We’ll examine both the legal wrong and the crime of assault in greater detail later, but for now, let’s define assault as putting a person in reasonable fear of immediate violence.


But what if the gun being pointed happens to be unloaded?


This simple change of facts requires Earl Lee to “fill in the gap”—from a known situation (pointing a loaded gun) to an uncertain situation (pointing an unloaded gun).


A bit of legal thinking convinces him (and should convince you) that the gun itself—loaded or not—is sufficient to create fear and, consequently, to complete the assault. Looking at it another way; it’s reasonable for a person staring down the barrel of a gun to presume it’s loaded and to fear immediate violence. This is the law virtually everywhere.


Let’s spin the fact wheel once more: This time, we’ll make the “gun” a realistic non-firing replica that resembles an actual weapon. Can pointing a toy gun at someone be assault?


Yes! A fake weapon that looks real can be just as threatening under the right circumstances, which is why many pointers of toy guns have been charged with the serious crime of assault with a deadly weapon (known as aggravated assault in some states).


Now comes our hypothetical: Decades later, Earl Lee (now an experienced attorney) is hired to watch over the legal affairs of the Blackacre Summer Theater.


The fabulous Ima Starr—the company’s lead actress—visits Earl Lee and says:


“I play Mrs. Plum. The director wants me to point a toy gun at Colonel Gray during the second act of our upcoming production, Murder Most Foul. Will I commit assault with a deadly weapon in front of 500 people? Specifically, will I be in legal jeopardy if I wield a gun on stage?”


What should Earl Lee tell Ima? And why?


Earl Lee will probably explain that Ima’s action won’t be considered an assault because the actor playing Colonel Gray fully expects Ima to point a toy gun at him as part of the performance. Consequently, he won’t be put in reasonable fear of immediate violence.


You’ll find many more examples of reasoning from the known to the uncertain on the pages that follow—each designed to sharpen your thought process, so that you better understand the relevant legal principles when you do your own research or when a lawyer explains them to you.


“The First Thing We Do, Let’s Kill All the Lawyers”


Those are well known words from King Henry VI, Part II, one of William Shakespeare’s historical plays. They’re spoken in Act IV, Scene ii by an unsavory character named Dick the Butcher, a follower of Jack Cade, a leader of an illfated rebellion against the king.


A surprisingly large segment of America’s population might applaud Dick’s suggestion today. If you ask them why they dislike lawyers, you’ll probably hear things such as “lawyers use technicalities to put their dangerous clients back on the streets, enabling obvious criminals to commit more crimes.” Or, “lawyers file goofy lawsuits that earn millions of dollars for people who aren’t bright enough to take personal responsibility when a waiter puts a cup of hot soup in front of them.”


Opinion surveys consistently show that lawyers—and the legal profession—are not highly regarded in the United States. Here’s what a much reported survey conducted several years ago by Columbia University’s Law School found:







[image: Il_9781402783180_0019_001] 39 percent of Americans think that lawyers are dishonest.


[image: Il_9781402783180_0019_001] 60 percent of Americans feel that lawyers are overpaid for the work they do.


[image: Il_9781402783180_0019_001] 41 percent of Americans believe that lawyers do more harm than good by filing lawsuits that may raise the cost of doing business.







These unhappy statistics explain why jokes about lawyers have become a staple with comedians:



Q: How can you tell when a lawyer is lying?


A: His lips are moving.


Q: Why won’t sharks bite lawyers?


A: Professional courtesy.


Q: What’s the difference between a good lawyer and a bad lawyer?


A: A bad lawyer can drag your case out for ten years. A good lawyer can make it last even longer.



And my personal favorite:


The trouble with the legal profession is that 99 percent of America’s lawyers give the rest a bad name.


Yes, these jokes are painfully funny. And nobody laughs more at them than practicing attorneys. But the people who tell lawyer jokes usually have much in common with the people who participated in the survey conducted by Columbia. The large majority of the respondents had no recent experience working with a lawyer. Less than a third had used the services of a lawyer for any purpose within the previous year. Simply put, their downbeat opinions were based largely on negative stereotypes and the “bad” lawyers portrayed on some TV shows and in some movies.


Lack of hands-on experience with lawyers is a good thing. Lawsuits, trials of any kind, and brushes with the law are rare events for most people. And few of us need the advice of an attorney on a regular basis. But that doesn’t mean that lawyers and the law don’t impact our everyday lives.


The truth is, if lawyers didn’t exist, we’d have to create them. That’s because the vital (but unglamorous) work that the majority of lawyers do escapes the attention of most people. Only a small percentage of attorneys—fewer than 20 percent in most areas of the country—show up in courtrooms to prosecute or defend criminals, or press medical malpractice claims, or handle personal injury lawsuits, or work as divorce attorneys.


What do the other lawyers do? If you asked that question in a crowd, you’d probably get a lot of vague stares. Press harder and one or two people in the crowd might remember their high school civics class and say that lawyers guide their clients through the intricacies of the legal system, advise clients about their legal rights and obligations, and help to protect personal rights and liberties.


In fact, the real answer is much less fancy. The majority of attorneys practicing law today—and most of the lawyers you’re likely to deal with during your lifetime—specialize in contracts, real estate conveyances, wills and estates, financial transactions, bankruptcy, business transactions, and matters related to these things. These lawyers spend their work days surrounded by paper rather than witnesses because the bulk of legal issues that crop up every day are largely concerned with money, the goods and services people buy and own, and real estate. These are the chief ingredients of the routine legal stew. People have been dealing with—and getting into conflict over—money, things, land, and houses since the dawn of recorded history.


It’s not by accident that the majority of the chapters in this practical guidebook to common legal issues involve the making and enforcing of different kinds of contracts—for purchases of goods and services, personal loans, insurance, apartment leases, real estate purchases and sales, real estate covenants, and even prenuptial agreements.


But times are changing and so is the nature of “commonplace” legal issues. The old contract-based goulash is being spiced up with immigration issues, questions about the free exercise of religion and the rights of students in schools, identity theft, invasion of privacy, and many other contemporary legal questions. And so, I’ve included other areas of law that you’re likely to run into without really trying.


When You Really Need a Lawyer


I often hear my friends—especially my well-educated friends—say, “Learning the foundational legal principles is fairly simple. Besides lots of books, there are loads of resources available on the Internet that seem to cover almost every topic. When do I really need a lawyer?”


They expect me to start my answer with that old cliché: A person who acts as his own lawyer has a fool for a client.


That’s not what I say. My usual answer is: It’s fairly obvious, fairly quickly, to most people when their own knowledge of the law is not sufficient for the situation they find themselves in. Consequently, I’ve never met a person who didn’t know when he or she “really needed” a lawyer—although I’ve met several who decided not to get one when they needed one. They invariably came to regret their decision.


The obvious occasion when you absolutely, positively need a lawyer in your corner is whenever you find yourself up against an attorney acting in an adversarial role—typically at a trial or hearing in other than small claims court. Doing adversarial law yourself is equivalent to going to war unarmed because there’s bound to be a lot you won’t know about current law, legal procedure, and rules of evidence. Your lack of knowledge in these areas will help the other attorney turn you into courtroom roadkill.


We have an adversarial legal system. That sounds nasty because adversary is an unfriendly word and because the underlying concept harks back to medieval trial by combat. The fundamental idea is to have two opposing lawyers vigorously advocate the opposing positions and zealously test witnesses and the other evidence. When this is done, proponents claim, the fact finder (a jury or judge) will be in the best position to determine guilt or innocence (in a criminal trial) or legal responsibility (in a civil trial).


Fortunately, most common legal issues don’t involve true examples of the adversarial system. You may see opposing attorneys sparring during a divorce, for example, and in personal injury cases. I say “may see” because few routine legal disputes end in an actual trial anymore, thanks to the greater use of alternative dispute resolution (ADR) methods, such as a mediation and arbitration. (You’ll find the details of ADR covered in Chapter 2.) And most civil lawsuits that seem to be headed for litigation are settled—with the judge’s encouragement—before the trial begins.


These are happy trends because trials can be dramatic, expensive, and not all that pleasant for the people involved. About a hundred years ago, Ambrose Bierce, the American journalist and satirist, included the following definition in his Devil’s Dictionary: “Lawsuit: A machine which you go into as a pig and come out of as a sausage.”


One actual legal battleground where you won’t find opposing attorneys is small claims court. The rules in many states prevent claimants from having an attorney to press their cases. Instead the judge asks questions of both parties in an effort to surface and understand the causes of their dispute and ultimately reach an appropriate decision.


Two Opposing Lawyers Are Not 
 Necessarily Adversaries


Some legal issues that look adversarial at first glance really aren’t. When you buy a house, for example, both you and the seller may be represented by different attorneys—with both attorneys looking after their client’s specific interests. But neither the buyer’s lawyer nor the seller’s attorney is trying to convince a judge or a jury that his client is right and the other party is wrong. The chief reason to have your own attorney there is to help you understand the meaning of the different clauses in the papers you are signing and to help make certain that your desires are expressed in the documents. Your lawyer serves as your counselor and adviser rather than an advocate for your position.


Many routine transactions involve attorneys—although you may not see any lawyers at work. The insurance company that writes a policy will have an attorney draft the paperwork—as will the bank that hands you a loan form to sign, the rental agent who invites you to sign a “standard” lease, and the investment firm that invites you to sign up for an account.


Many people in these situations argue they don’t “really need” a lawyer to look after their interests, that they can figure out the arcane legal language by themselves. Maybe so, but over the years countless others have come to wish they had had an expert legal adviser on their side when they signed documents that created unforeseen legal problems—possibly years later.


Because our daily affairs involve a flood of documents, several of the topic area chapters specifically highlight the legal language you’re likely to find in the documents you’re asked to sign. My purpose here is to help you understand what “the other side” is trying to accomplish.


Beware of Half-Baked Legal Information


The oft-heard idea my friends expressed—that the world is awash in legal information—is true, but this is not necessarily good news, because much of what you’ll find out there is half-baked at best. Happily, there are many useful sources of basic legal information—including free websites. Despite the availability of accurate information, a surprising number of people get their legal “facts” from less credible sources:
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Law is truly one of those activities where a little bit of knowledge can be a dangerous thing. Well-meaning friends usually don’t know what they don’t know about the law. The wrong word in a will . . . the incorrect response to a legal document . . . misinterpretation of the fine print in a contract . . . any of these “little mistakes” can cause significant difficulties later on. Keep in mind that the prohibition against practicing law without a license isn’t a make-work scheme for lawyers; it is an important protection against costly problems. Bad legal advice can be much worse than no advice at all.


One Final Point of Introduction


The best time to read this book is long before you have a legal problem. Many (and perhaps most) people dealing with unpleasant legal issues got into their predicament because they didn’t think about the consequences of their actions or inactions. For example:
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[image: Il_9781402783180_0019_001] You have a responsibility to think about purchases before you make them.


[image: Il_9781402783180_0019_001] You have a duty to exercise caution and care about the safety of other people.


[image: Il_9781402783180_0019_001] You have a duty to obey all the traffic laws and to control your temper.







This book sets forth and explains dozens of commonplace legal responsibilities and duties in important areas ranging from contracts, to marriage, to landlord-tenant relationships, to getting along with neighbors. Understanding these things can be the key to avoiding everyday legal problems.


A Final Caveat


What would a book written by a lawyer be without some fine print? Understand that this is not a legal textbook. This is a friendly guidebook to “everyday law.” (I’ll use that term as a catchall label for the various commonplace legal issues that are most likely to touch our daily lives.) Students in law schools are exposed to an endless stream of what-ifs—facts that continuously change the circumstances. I’ve had to simplify many key concepts of everyday law to keep them understandable and fit them inside one volume. I’ll never lead you seriously astray, but I’ll also never tell you the whole story.


Other Things Worth Knowing about Everyday Law


Civil Law vs. Criminal Law


Everyday law can be divided into two major categories: civil law and criminal law. Civil law is designed to resolve private disputes between people or between people and entities, such as companies, banks, shops, or hospitals. The most common goal of a case in civil law—what most of us call a lawsuit—is to reimburse the harm suffered by one party because of the other party’s actions. The plaintiff (the person bringing the suit) believes that the defendant (the person being sued) broke a contract, failed to repay a debt, was responsible for an accident, shouldn’t have kept a found object—or did something (or failed to do something) that harmed the plaintiff in some way. If the plaintiff wins in court, the judge will order the defendant to pay appropriate money damages.


The overwhelming majority of attorneys practice some aspect of civil law.


Although criminal law is a relatively small corner of everyday law, it is typically more dramatic than civil law because the plaintiff in a criminal trial is the government, acting as the representative of other citizens. Here too, the plaintiff believes that the defendant did something (or failed to do something) that caused harm—but there’s a significant difference. A criminal defendant who loses his or her case can be ordered to pay a fine, can be sentenced to a term of imprisonment or probation, and in some extreme circumstances can be executed. These sanctions punish criminals and deter others from committing similar crimes. We’ll look closely at criminal law in Chapter 17.


Different Burdens of Proof


Civil and criminal trials can look much the same, take place in the same courtroom (at different times, of course), and be presided over by the same judge. Another thing they have in common is that the plaintiff in a civil and the government in a criminal prosecution both have the burden of actually proving that the defendant did wrong. As you might expect, this burden of proof is more stringent in a criminal trial. Specifically, the government must prove that a criminal defendant is guilty beyond a reasonable doubt. In fact, the defendant is presumed to be innocent until the very moment that the jury (or judge in some cases) determines that he or she is guilty.


By contrast, most civil plaintiffs will win if they make their case with a preponderance of the evidence. This means that it’s slightly more probable than not that the defendant did wrong. You’ve probably seen drawings or sculptures of Justitia, the Roman goddess of justice, blindfolded (because justice is blind) and holding a scale (to weigh the evidence). A preponderance of the evidence tips the scale slightly toward one side, while proof beyond a reasonable doubt swings the scale completely away from the defendant.


We’ll touch on both standards in greater detail in the hypothetical scenarios.


Your Right to a Jury Trial


The Sixth Amendment to the U.S. Constitution provides that


[in] all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial, by an impartial jury of the State and district wherein the crime shall have been committed . . .




JUDGMENTS VS. VERDICTS


Although the following terms both refer to the outcome of a case, a judgment is the decision announced by the judge, whereas a verdict is the decision reached by a jury. Consequently, a jury trial may end with a judgment of conviction following the jury’s guilty verdict.





This has been interpreted (by the U.S. Supreme Court) to apply to criminal trials in state and federal courts for “serious” offenses—these are crimes that are punished with prison terms of six months or longer. Your state may choose to provide jury trials for less-serious prosecutions, but it is not required to do so. A jury operates as a trier of fact at a criminal trial; it determines guilt or innocence (a fact). The right to a jury trial does not impose a jury on a defendant. He or she can waive a trial by jury and be tried by the court without a jury. In that event, the judge becomes the trier of fact.


The Seventh Amendment establishes the right to a jury trial for civil suits in federal courts that seek money damages but does not apply to state courts. Nonetheless, many states have included in their constitutions the right to jury trial for some categories of civil cases. Here too, the jury acts as a trier of fact; it answers such questions as “Who owns a specific piece of property?” (a fact). One important civil exception is suits in equity rather than in law (see below). Claims that require a determination of fairness rather than facts are resolved by judges.


Common Law vs. Civil Code


One of the reasons—perhaps the most important reason—you’re reading this book is to understand “the law.” And that raises two interesting questions: First, who makes the law? Second, how do we know what the law is?


You’ve probably heard that the United States is a common-law country. That label provides important partial answers to the two questions I just posed. We inherited the so-called common law from England, where it grew and developed over many hundreds of years. It’s impossible to provide a precise history because the essence of common law is the idea that we do things today in the way that people have “always” done them. English common law originally dealt with laws relating to the possession, use, and inheritance of land. Because ownership of land was so important, people needed to understand who owned land under different circumstances—and what were the rights of people who owned land against others.


These laws weren’t collected in a code of specific rules and regulations. Rather, they could be found by reading the opinions written by different judges when they decided cases. People came to rely on the notion that the legal principles used by judges to resolve disputes yesterday would be applied to similar disputes today, even if the case was heard by a different judge. This made the law of property predictable—an essential requirement for any practical legal system.


Over the years, common law grew to encompass disputes involving contracts, personal property, and legal wrongs done by one person to another. But the idea of looking to what was done by earlier courts remained a fundamental feature. This evolved into the doctrine of stare decisis—“let decided things stand”—the principle on which the decisions of higher courts must be followed by lower courts. Consequently, when a lawyer wanted to advise a client about a specific question of law, he or she would look at appropriate earlier decisions—confident that a trial court today would apply the law outlined in those same cases. In circumstances where there is no prior decision—no authoritative statement of the law—judges will make new law by creating new precedents for others to follow in the future.


Civil Code Countries


The need for predictability and consistency of the law is just as obvious in countries that didn’t “borrow” English common law. The trial courts in these countries honor the much older tradition of looking to imperial edicts, express legislative acts, scholarly essays, and other forms of written law, rather than to the precedents established by higher courts. The principles of everyday law are often codified in documents called civil codes.


In theory, trial judges—and the judges of higher courts—have different roles to play in common-law and civil code systems. When faced with a new legal issue, a common-law judge tries to follow judicial precedent and apply established principles to the new circumstances. When faced with a similar challenge, a civil code judge tries to interpret the intent of codified law and apply it to the new circumstances.


Forty-nine of the fifty states have common-law-based systems. The sole exception is Louisiana. Because French law is based on a civil code, and because Louisiana was originally a French colony, the state of Louisiana still follows the civil code approach in much of its law.


In practice, however, the differences between common-law legal systems and civil code ones are shrinking every day. All forty-nine common-law states have codified statutes and regulations in important areas of everyday law. And in Louisiana, jurisprudence (as Louisianans refer to judge-made decisions) is recognized as an important source of law.


“Cases in Equity” vs. “Cases in Law”


Who hasn’t heard the biblical story (told in 1 Kings 3:16–28) of how two women petitioned King Solomon to decide which one of the two was the true mother of a baby. Solomon applied his legendary wisdom and offered to split the baby in two and award half to each woman. One woman agreed, while the other abandoned her claim—enabling Solomon to identify the “true mother”—the one who had the baby’s best interests in mind.


Solomon resolved the kind of family law dispute that could easily end up in court today. Although he used unusual evidence to tell which woman was lying, the outcome was fair and just—and vindicated the right woman’s claim—even though no money changed hands after the trial.


Previously, I said that the most common goal of a civil lawsuit is to reimburse (with money damages) the harm suffered by one party because of the other party’s actions. This is true of many, but not all, lawsuits. A plaintiff may also come to court in the hope that the judge will resolve a dispute by ordering the defendant to do something—or not do something else.


This is an example of a case in equity, as opposed to a case in law.


To understand the differences, you need to look back at the beginnings of English common law—some seven centuries ago. The king’s courts of the day could hear a narrow range of kinds of cases on specific legal issues. Someone with a dispute that didn’t fit within the rigid boundaries of common law couldn’t ask for a remedy “in law.”


However, like Solomon, the English kings also dispensed justice. Practically speaking, this meant seeking a remedy from the king’s chancellor—an adviser on spiritual matters who often acted as “the keeper of the royal conscience.” The chancellor—and his courts of chancery—weren’t bound by inflexible common-law principles. They could resolve disputes according to equity (or fairness).


Two separate legal systems—law and equity, each specializing in different kinds of disputes—evolved in England. Equity took over only when there was no adequate remedy at law and when a party would be irreparably harmed without equity’s intervention.


The wall between law and equity carried over to the United States. In the nineteenth century, however, states began to merge law and equity in single court systems. The federal court system completed the merger in 1938.


Today the same judge can provide remedies in law and remedies in equity—depending upon what the plaintiff seeks. As I’ve noted, the most common remedy in law is an award of money damages. By contrast, remedies in equity often involve the judge directing the defendant to do something:


If Bob breaches a contract to sell Bill a unique antique car, Bill may not want money damages—he wants the car. A judge can impose the equitable remedy of specific performance: He orders Bob to deliver the unique car to Bill for the agreed-upon price.


Perhaps the most important equitable remedy is the injunction—a court order that requires a person to act (mandatory injunction) or to refrain from acting (prohibitory injunction)—possibly under the threat of prison if he or she disobeys.


Another difference between law and equity is that in law cases often involve circumstances where the plaintiff has been injured, whereas in many in equity cases the plaintiff wants the court to intervene to prevent injury or stop it before it does significant damage.


I’ll include several examples of in law versus in equity remedies in the scenarios that follow. An important point to keep in mind is that judges—never juries—fashion equitable remedies.


Why Are There So Many Different Courts in the United States?


We’re a country full of courts. There are hundreds of different courts in the United States. Why do we have so many courts? There are three simple answers. On the one hand, people have many different kinds of legal issues to resolve. On the other hand, people who lose in court want and expect another bite at the apple—and so we need courts of appeal. On the third hand, we have fifty states, each with its own legal system.


The fact is, the Constitution of the United States limits the role (the jurisdiction) of federal courts to specific kinds of disputes and crimes. The lion’s share of lawsuits, legal matters, and criminal prosecutions are handled by state courts. Should you run into a significant legal issue that can’t be solved by negotiation, mediation, or arbitration, it will probably be adjudicated in a state court.


State Court Systems


Over the years, state courts have become complex “legal systems” in their own right, with a rich assortment of component parts. Although no two state judicial systems are alike, I can provide an outline of the various courts you’ll find in a typical state. The details in your state will be different, but the general “architecture” is likely to be the same three-layer structure:


1. State supreme court (the state’s highest court)


2. Intermediate appellate court


3. Trial courts of general jurisdiction and trial courts
 of limited jurisdiction


Trial Courts of General Jurisdiction


If you run afoul of the law in your state—or have a dispute that requires taking legal action—you’ll get involved with your state’s court system at the trial court level. A state’s trial courts of general jurisdiction are the courts most people envision when imagining full-blown criminal or civil trials before a judge and jury. Because state court systems evolved independently, different states will have different names for their courts of general jurisdiction: superior court, circuit court, court of common pleas, and (confusingly in New York State) supreme court. Courts of general jurisdiction try both civil and criminal cases. In some states these courts hear appeals from trial courts of limited jurisdiction (see below).


Trial Courts of Limited Jurisdiction


As the name suggests, these trial courts are the “specialists” who deal with narrow areas of everyday law. Judges (and sometimes lower-level judicial officers called magistrates) hear cases without juries. These are common areas of responsibility:







[image: Il_9781402783180_0019_001]Probate—Probate judges administer the estates (see Chapter 19) of decedents (deceased persons).


[image: Il_9781402783180_0019_001]Family law—Family court judges hear cases involving adoption, annulments, divorce, distribution of marital property, child custody and visitation rights, child support, alimony, and related issues.


[image: Il_9781402783180_0019_001]Juvenile justice—Specially trained judges hear cases involving delinquent children and possible child neglect and abuse.


[image: Il_9781402783180_0019_001]Small claims—Small claims courts resolve disputes in which a relatively low dollar amount is in controversy, less than $5,000 in many states.


[image: Il_9781402783180_0019_001]Business issues—Specialized courts have the expertise to handle cases involving corporate and commercial law.


[image: Il_9781402783180_0019_001]Minor crimes—Judges (and sometimes magistrates) try misdemeanor and infraction cases.


[image: Il_9781402783180_0019_001]Criminal justice—Judges or magistrates issue arrest and search warrants, oversee initial appearances of defendants charged with serious crimes (to schedule a preliminary hearing and set bail), and hold subsequent preliminary hearings (to establish reasonable belief that the suspect committed a crime).



Intermediate Appellate Court


Criminal defendants convicted of crimes and civil-suit parties unhappy with the outcome of a trial have a right to appeal the trial court’s decision. In the majority of states, these appeals are heard by an intermediate appellate court—so labeled because they sit above trial courts of general jurisdiction in the organization in the state court hierarchy, but fall below the state supreme court, the highest court in the state. Many are called, logically enough, the court of appeals, although some states reserve that name for their highest appeals court.


Appeals are typically heard by panels of three appellate judges. They rarely consider fresh evidence or challenge the “facts” determined by the judge or jury during a trial. Rather, they look for errors in interpretation of relevant law—and mistakes in procedure—that might have caused an unjust result at the trial.


State Supreme Court


The top of the judicial pyramid in all states is the state’s highest court—usually called the supreme court. In most states, the supreme court is the third “layer” of courts. A panel of judges called Justices (typically seven or nine) hear appeals that usually involve interpretation of state law. Most of the cases arriving at a state’s supreme court are there because the Justices agreed to hear them. There’s generally no right to an appeal in the state supreme court; rather, a convicted criminal defendant or the losing party in a civil suit must petition the court for a review. Most state supreme courts automatically review criminal cases involving capital punishment. Some look at any case that caused a dissent (disagreement) among the judges in the intermediate appellate court.


The U. S. Court System


Article III of the U.S. Constitution states that “[t]he judicial power of the United States, shall be vested in one Supreme Court, and in such inferior courts as the Congress may from time to time ordain and establish.”


A page or so earlier, Article I states that “Congress shall have the power to . . . constitute tribunals inferior to the Supreme Court.”


Article III Courts


The core of the U.S. court system is a three-layer “cake” of so-called Article III courts of general jurisdiction:


1. U.S. Supreme Court—The highest court in the nation; most of its cases require the nine Justices to resolve fundamental questions about the Constitution or federal law. Most cases reach the Supreme Court because one of the parties files a Petition for a Writ of Certiorari. The court grants “cert” (agrees to consider the issues involved) for only about 2 percent of the petitions it receives.


2. U.S. Circuit Courts of Appeals—These are the nation’s intermediate appellate courts (see above); panels of judges review verdicts and judgments made in U.S. district courts.


3. U.S. District Courts—These are the federal trial courts (also known as courts of original jurisdiction). The lion’s share of federal civil and criminal cases begins in U.S. district courts.


Two other special courts are attached to the district courts:


1. Magistrate Judges—The first judicial officer a criminal defendant sees after an arrest is typically a U.S. magistrate judge, who takes care of preliminary matters in criminal cases, including the initial appearance, bail review, and preliminary hearing. Magistrates also hear pretrial motions in civil cases, conduct trials for misdemeanors and petty offenses, and perform other judicial proceedings to expedite the civil and criminal cases moving through U.S. district courts.


2. U.S. Bankruptcy Courts—These are specific courts to handle cases that arise under U.S. bankruptcy laws (see Chapter 20).







There are also two Article III courts of special jurisdiction: the U.S. Court of Federal Claims (that hears claims against the U.S. government for monetary damages) and the U.S. Court of International Trade (that hears claims involving customs law disputes and questions international trade).


Article I Courts


In addition, the U.S. court system includes several special Article I (or legislative) courts established for special purposes. Their names are almost self-explanatory:







[image: Il_9781402783180_0019_001]U.S. Court of Appeals for the Armed Forces—This is the final court of appeals for military personnel convicted of crimes under the Uniform Code of Military Justice.


[image: Il_9781402783180_0019_001]U.S. Tax Court—At this court, taxpayers can dispute tax deficiencies assessed by the Internal Revenue Service before paying the disputed amount.


[image: Il_9781402783180_0019_001]U.S. Court of Veterans Appeals—At this court people can appeal the denial of veterans’ benefits if their claims are rejected by the Board of Veterans’ Appeals, part of the U.S. Department of Veterans Affairs.


A Short Course in U.S. Court Geography


One of the most confusing aspects of TV and newspaper reports about U.S. court trials and decisions is the geography of lower-level Article III courts. The U.S. Supreme Court is, naturally enough, in Washington, D.C. However, U.S. district courts are located in one of ninety-four districts. Every state has at least one district court—for example, Montana is home to the U.S. District Court for the District of Montana. States with large populations may have as many as four district courts. California, for example, is broken into the Northern District, Eastern District, Central District, and Southern District. The official name of each court ends with the district; for example, United States District Court for the Southern District of California.


So far, so good. But U.S. Circuit Courts of Appeals change the naming scheme dramatically. Judicially speaking, the United States is carved into eleven circuits (see the table on FEDERAL CIRCUIT COURTS). The First Circuit (the smallest circuit) includes the states of Maine, Massachusetts, New Hampshire, and Rhode Island, and the self-governing Commonwealth of Puerto Rico. The massive U.S. Court of Appeals for the Ninth Circuit includes California, Idaho, Montana, Oregon, Nevada, and Washington.


Reporters rarely use full official titles when writing (or talking) about appellate decisions. You’ll often see (or hear) things like, “The Fifth Circuit held today . . .” or “A decision by the Second Circuit . . . .” Whenever you hear the word circuit think U.S. Circuit Court of Appeals.


To put a cherry on the cupcake of potential confusion, there are actually twelfth and thirteenth circuit courts, although they doesn’t have numbers: the U.S. Court of Appeals for the Federal Circuit, which sits in Washington, D.C., and hears appeals from those courts of special jurisdiction that I mentioned, along with appeals about patents, copyrights, trademarks, federal government contracts, and other issues regulated by federal law; and the U.S. Court of Appeals for the District of Columbia Circuit, which also sits in Washington, D.C., and deals with challenges to the rules and decisions made by federal agencies.


The Limits of Federal Court Jurisdiction


A court’s jurisdiction establishes the boundaries of the kind of cases it can handle. The jurisdiction of federal courts—even courts of general jurisdiction—is limited by the powers granted to the federal government under the U.S. Constitution. This means that most crimes—from drunk driving to murder—are the bailiwick of state courts. The chief exceptions are crimes that violate a federal law, such as tax evasion, drug trafficking, kidnapping, tapping a telephone, or vandalizing federal property.


When it comes to civil disputes, U.S. courts have strict limits on the kinds of cases they can hear. Four kinds of lawsuit allowable in federal courts might fall within my definition of everyday law:







1. Lawsuits where both the plaintiff and defendant are citizens of different states (these invoke what is called diversity jurisdiction) if the amount in controversy exceeds $75,000


2. Lawsuits disputing federal questions that arise from a federal statute (for example, a lawsuit charging that the plaintiff’s civil rights were violated)


3. Lawsuits in which the U.S. government is a party (perhaps following a traffic accident involving a federally owned vehicle)


4. Lawsuits in which one of the parties is a state (perhaps a challenge, in federal court, to a state criminal conviction)







One of the most significant categories of everyday law issues that can’t be taken to federal courts is what the U.S. Supreme Court labeled domestic relations law. Even if the parties live in different states, U.S. courts won’t do the following:







[image: Il_9781402783180_0019_001] Grant a divorce decree (see Chapter 6)


[image: Il_9781402783180_0019_001] Distribute marital property at or after divorce


[image: Il_9781402783180_0019_001] Award or modify separate maintenance (alimony)
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One reason for this is that marriage and divorce have long been seen as matters of state law (see Chapter 5). Another is that state courts are presumed to have more experience in resolving family-law disputes and are supposedly better equipped to enforce compliance with custody, child support, and alimony orders. But there’s probably important practical consideration lurking in the background: Adding domestic relations to federal court dockets might overwhelm an already too-busy court system.


Class-Action Suits


You’ve probably received at least one mailing in recent years announcing that unless you opted-out, you would be a member of a class action suit. A class action is a single lawsuit on behalf of a large group (possibly thousands) of people who all allege they’ve been injured by a single defendant. Recent class actions have involved the following claims:







[image: Il_9781402783180_0019_001] A credit card company charged inappropriate fees to thousands of card holders.
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A class-action suit can be more efficient than multiple repeated lawsuits that involve virtually identical claims and evidence. Class-action suits can be brought both in state and federal courts, depending on whether a particular court has jurisdiction based on the subject matter, the amount of money in controversy, and the locations of the plaintiffs and defendants.


A class-action suit begins when a few named plaintiffs file a lawsuit on behalf of a much larger proposed class of plaintiffs who have similar claims against the defendant. Next, the named plaintiffs file a motion to have the class certified. When courts decide whether or not to move ahead with a class action, they consider the following:







[image: Il_9781402783180_0019_001] If the large number of plaintiffs makes individual suits impractical


[image: Il_9781402783180_0019_001] Whether the plaintiffs have legal and/or factual claims in common and meet the legal requirements to be certified as a class


[image: Il_9781402783180_0019_001] Whether the defenses the defendant raises against the representative parties are typical of the defenses against all plaintiffs


[image: Il_9781402783180_0019_001] If the representative parties will protect the interests of the class members


[image: Il_9781402783180_0019_001] Whether a class action, rather than individual litigation, is the best way to resolve the disputes between the many plaintiffs and the common defendant







When a class is certified, members are notified so that any member who chooses to can opt out and proceed with their own lawsuits against the defendant. The members of the class will also be notified in the event of a proposed settlement.


If the parties don’t reach a settlement, the trial goes forward much like a singleplaintiff lawsuit. Courts can generally award both actual damages (to compensate the plaintiffs’ losses) and punitive damages (to punish the defendant’s behavior). In most cases members of the class don’t receive equal compensation; rather they receive shares of the total damage award that reflect their individual losses.


The plaintiffs’ attorneys often work on a contingency basis: they receive a percentage of the eventual damage award (sometimes as high as 40 percent), but are not compensated if the plaintiffs lose.
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1st Circuit
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New Hampshire
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Louisiana
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Tennessee
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CHAPTER 2
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THE LAW OF CONTRACTS


CONTRACTS PLAY SUCH A SIGNIFICANT ROLE IN EVERYDAY LAW THAT MOST people have a feel for the essential concepts even if they aren’t familiar with the lawyerly terminology of contract law. A contract is involved when you make a purchase at a store; when you buy or sell a home; when you buy, sell, or lease a car; when you rent an apartment; when you order cable TV, Internet, or cell phone service; when you load new software into your computer; when you get any kind of loan; when you co-sign for someone else’s loan; when you purchase insurance; when you’re cared for by a doctor or dentist; when you buy an airplane ticket; when you make a hotel reservation; when you rent a car; and even when you place a bid at a live or Internet auction. The list goes on and on.


Our daily lives are so full of contracts, in fact, that most of us simply can’t spend much time thinking about their legal ramifications. Alas, the commercial companies on the other ends of these contracts do lots of thinking, which is why a lion’s share of common legal problems concern people who want to get out from under contracts they wish they hadn’t entered into.


The Case of the Big-Screen TV


The time has finally come, you decide, to buy that large-screen, high-definition TV (HDTV) set you’ve wanted for so long. You fire up your trusty computer and discover that TVs R Me, a local TV dealer, has a website. The big banner at the top of the page proclaims “Internet Specials: Save Money by Ordering Online” and lists dozens of different HDTVs. There’s a tiny thumbnail photo next to each model number. When you click on the thumbnails, a new web page appears that describes the features and specifications of each HDTV and its price. At the bottom of each page is a button that reads, “Click to Buy Me.”


You’re mightily impressed by the Kudzo LCD 48, an obvious bargain at only $1,200 including sales tax, free delivery, and set-up in your home. It has all the bells and whistles you’d ever want and an impressive two-year warranty. So you click the “Click to Buy Me” button.


A new web page appears that spells out terms and conditions for the sale. The most prominent of these is “All Sales Are Final.” The page explains that a TVs R Me truck will deliver the Kudzo LCD 48 to your home within ten calendar days. You will pay for the TV at time of delivery with a cashier’s check for $1,200. A form on the page asks for your name and address and your e-mail address. The web page has a button on the bottom that reads “Click to Complete Purchase.” A note beneath the button says, “By Clicking This Button You Confirm Your Intention to Enter into a Binding Contract to Purchase the Above Mentioned TV set from TVs R Me.”


You provide the requested information, take a deep breath, and click the “Click to Complete Purchase” button.


Blink! A pop-up screen says, “Congratulations, You’ve Purchased a Kudzo LCD 48 HDTV.”


More than that, you’ve entered into a contract—which may surprise you. Most people think a contract is a piece of paper, laden with confusing words, which two parties sign at the bottom.


In reality, a contract is a special kind of promise. What makes it special is that a court will enforce it. You make dozens of promises each day: “I’ll call you tomorrow.” “I’ll help you bake cookies.” “I’ll buy you a sweater like mine for your birthday.” “I’ll love you ’til the end of time.” The people to whom you made these promises may become upset if you don’t follow through, but they’ll never be able to convince a judge to do something about it.


The promise you made to TVs R Me is different. Should you decide not to keep it, a judge will likely do something to change your mind.


Mutual Promises


Actually, your contract with TVs R Me involves two promises. The store promised to deliver a Kudzo LCD 48 HDTV, and you promised to pay for it by handing over a cashier’s check for $1,200.


Most contracts involve mutual promises. The two promises are voluntary—they’re arrived at without coercion or duress—and reflect a meeting of the minds. Consider your purchase. Both parties agree that the fair price for a Kudzo LCD 48 is $1,200. You’ve agreed to buy one; TVs R Me agreed to sell you one and deliver it to your home.


How can a court know when a meeting of the minds has happened? After all, a judge can’t look inside the parties’ heads to verify that a meeting of the minds actually happened. In a courtroom situation, one of the parties might deny that they made promises to each other.


Over the years, judges have learned to look for four indicators that the parties reached a meeting of the minds and voluntarily entered into a contract that created legal obligations:







1. Offer


2. Acceptance


3. Consideration


4. Terms







An offer is just what the name suggests. One party (called the offerer) communicates that he is ready to enter a contract. For a judge to take notice, an offer must plainly make clear the following criteria:
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You found a valid offer on TVs R Me’s website. TVs R Me offered to sell and deliver one Kudzo LCD 48 for $1,200, including sales tax.


An acceptance is typically equally straightforward. An acceptance happens when the second party to the contract communicates his unqualified agreement and assent to the offer:
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You made a valid acceptance of TVs R Me’s offer when you agreed to purchase one Kudzo LCD 48 for a delivered price of $1,200, paid by cashier’s check.


Offer and acceptance seem obvious—and logical—requirements for a contract, but what on earth is consideration? No, it doesn’t mean that the parties to a contract have to care about each other. However, their promises must involve the exchange of something of value to each party.


Consideration is what each party agrees to give up when entering a contract—it is what induces the parties to make a binding agreement. Countless contracts involve the exchange of goods or services for money. In our hypothetical purchase, you agreed to hand over $1,200 in consideration for receiving a Kudzo LCD 48 delivered and installed in your home. As seen from the other side of the transaction, TVs R Me agreed to deliver a Kudzo LCD 48 in consideration for your payment of $1,200.


Last, but certainly not least, are the terms of the offer—the rules of the game that the offerer puts forward at the start of the contracting process. In our example, as I noted above, TVs R Me proposed two principal terms: payment by cashier’s check and “All Sales Are Final.” Real contracts often involve many more terms—those many items you find in the small print.


In theory, everything is up for negotiation in a contract. A true meeting of the minds can’t take place until both parties are satisfied with all aspects of the deal they’ve made. In practice, though, many of the purchases we make involve “take it or leave it” offers. We don’t have much opportunity to negotiate. Instead, if we don’t like the offer from one shop, we look elsewhere until we find an offer more to our liking.


Where’s the Piece of Paper?


One unusual aspect of our hypothetical transaction is that it’s paperless. We’re so conditioned by the concept that contracts must be on paper that it’s worth asking, how can we have a contract without a paper document? I noted earlier that the promise, not the paper, is the contract. An obvious question then is, what is the document that most of us think of as a contract? A popular legal name for the paperwork is memorandum of contract. Simply put, the memorandum—the written contract—memorializes (captures) all the particulars of the mutual promises, including the following:
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We’ve all laughed at the old joke that an oral contract isn’t worth the paper it’s printed on. This may be funny, but it’s not true. A valid oral contract is binding and will be upheld by a court—if the key aspects of the contract (offer, acceptance, consideration) can be proved in court by the party seeking to enforce the promise. Therein lies the fundamental challenge of oral contracts: proving they exist and providing evidence of the terms. A memorandum of contract signed by both parties eliminates much of the potential confusion.


In most states, a promise to buy an item of significant value—an HDTV, for example—requires some sort of memorandum of contract. This is also true of promises to buy and sell real estate or promises that require a long time (say more than a year) to accomplish.


“Some sort of memorandum” are the words to pay attention to. In many situations, an acceptable memorandum of contract need not be a printed document labeled CONTRACT in bold black letters. A handwritten note summarizing the agreement can be a valid memorandum of contract. So can an exchange of e-mails. Capturing the details of an agreement in web-based forms (the way TVs R Me did) will also suffice.


Excuse Me! I’ve Changed My Mind


Soon after ordering your Kudzo LCD 48 you have dinner with you brother-in-law, an expert on all things electronic, who tells you that the Kudzo LCD 48 received abysmal ratings when tested by two different consumer organizations. He convinces you that you have just ordered the absolutely worst large-screen HDTV ever built.


Naturally, you phone TVs R Me, explain that you’ve changed your mind, and try to cancel your order. Equally naturally, the customer service representative you talk to reminds you that “All Sales Are Final.” It won’t do any good to point out that the Kudzo LCD 48 is not worth the price you agreed to pay for it. The HDTV that TVs R Me agreed to deliver to you is more than sufficient consideration to support the contract. The law of contract has no interest in stopping you from making a bad deal. In most cases, a court doesn’t care if the price you agreed to pay is fair or reasonable. Judges presume that you accepted the offer only after you decided that you’d reached a worthwhile bargain.


In desperation, you threaten to tear up the so-called contract. “I won’t have a cashier’s check ready when TVs R Me tries to deliver the Kudzo LCD 48,” you say. In turn, TVs R Me threatens to sue you for breach of contract.


Keep in mind that one of the purposes of a contract is to bring as much certainty as possible to a business transaction. In most dealings, neither the buyer nor seller wants the other party to change the agreement.


At this point you begin to look for what are called defenses to contract. Simply put, should the case end up in court, you want to convince the judge that you don’t have a binding contract with TVs R Me.


Your first defense attacks a fundamental requirement of every contract. Formation must begin with an offer. Perhaps you can argue that the web page describing the Kudzo LCD 48 wasn’t an actual offer. The page might merely be an advertisement— an expression of TVs R Me’s intent to sell HDTVs and an invitation to negotiate the specific details of a sale. Courts and consumers both know that an advertisement doesn’t qualify as an offer that can be accepted to create a contract.


Nice try, but it won’t work. A court might decide that many commercial websites are advertisements, but the TVs R Me website was designed in such a way that a reasonable person would conclude that the Kudzo LCD 48 web page made a complete offer to you. On the one hand, it clearly communicated that TVs R Me was ready and willing to enter into an agreement to sell you an HDTV. On the other hand, the page plainly spelled out the subject matter, quantity, and price.


A Short Detour to Reasonableness


Lawyers and judges often talk about the reasonable person. Do you know any reasonable people? Probably not—because the reasonable person is a legal fiction. There are no such creatures; although he or she has helped to resolve countless legal disputes.


A reasonable person does the right thing under the circumstances, makes the right decision given the available information, and reaches the right conclusion given what he or she can know from the facts on hand.


Although we’ve never met a reasonable person—and can’t even describe one in detail—judges and juries routinely use them as standards of behavior. I’ll say much more about the reasonable-person standard in Chapters 3 and 4.


The bottom line: If a reasonable person browsing TVs R Me’s website would conclude that the Kudzo LCD 48 page presented a valid offer, the judge will hold you to the same standard and not let you claim that you thought the page was nothing but a fancy advertisement.


But Our Minds Never Met


Undaunted in your battle with TVs R Me, you try another tack. Perhaps you can argue that the two parties never had a true meeting of the minds. After all, the transaction in question took place on the Internet, without any face-to-face interaction. How can there have been a meeting of the minds when the parties never met?


As a game show host might say after honking his horn, “Wrong! Wrong! Wrong!” The whole idea of Internet commerce is that buyer and seller don’t have to meet face to face. The website you accessed served in lieu of a live salesperson. And, as I noted above, the resulting transaction clearly encompasses TVs R Me’s offer, your acceptance, and sufficient consideration (your $1,200 for a Kudzo LCD 48).


Fraud: The Big Gun


A court can void a contract if one party commits fraud against the other party. Fraud occurs when one party tells a material untruth that the second party relies on. Material means that the second party might not accept the offer if he knew the truth. The court will ask whether it was reasonable of the second party to rely on the misrepresentation.


You immediately revisit the Kudzo LCD 48 web page and discover the following statement: “The Kudzo LCD 48 is an excellent HDTV that you’ll be proud to own.”


Ah-ha! You clearly relied on these words. You’d never have clicked the “Click to Complete Purchase” button had TVs R Me told you the truth about the Kudzo LCD 48—that it scored miserably in two consumer magazine tests.


Maybe not—but TVs R Me didn’t commit fraud. For starters, the statement that the Kudzo LCD 48 “is an excellent HDTV that you’ll be proud to own” is the seller’s opinion—an example of sales puffery that a reasonable person would know better than to take at face value. The company didn’t tell an outright lie about the Kudzo LCD 48 (nor did it have an obligation to tell you about the negative consumer magazine tests—which are, after all, just other opinions).


Bring in the Technicalities


Few people like legal technicalities until they need them to help resolve a legal dispute. Let’s see if we can think of a contract technicality or two to invalidate your alleged contract with TVs R Me.


Here’s an interesting possibility. In most states a contract to buy or sell an item of significant value requires a signed contract. But you never actually put your signature on anything.


TVs R Me will argue, of course, that your second click (on the “Click to Complete Purchase” button) served as your signature. A judge will probably agree.


The signatures on a paper contract are often handwritten, but a stamped signature, or even a simple X mark, is sufficient. What matters is that a signature (whatever its form) is authorized by the person making it and that he or she intends the signature to authenticate the written contract (signal the signer’s acceptance of the offer).




WHEN THE PARTIES MAKE MISTAKES


Because forming a contract presumes a meeting of two minds, what happens if one or both parties make significant mistakes during the negotiations? In limited circumstances, a court will find that a contract was never created.


For example, a contract will be voided when both parties make a mutual mistake about the same material fact. The classic case used to illustrate this principle is a Michigan case that dates to 1887. It involves a supposedly barren cow named Rose. Walker sold Rose to Sherwood for little more than the cost of beef, but before Walker delivered Rose, he discovered that Rose was pregnant—and worth much more money. He refused to go through with the transaction. The court agreed that because both parties thought the cow barren, there was sufficient mutual mistake to conclude that true offer and acceptance never occurred.


Everyone who watches Antiques Roadshow dreams of buying a scruffy old painting at a garage sale for five dollars, only to discover that it’s the work of a famous painter—and worth millions. Most courts will not void this contract after the fact, probably because both parties got what they bargained for at the time—a scruffy painting and a five-dollar bill. Also, courts will not void contracts where one party has mistakenly exercised poor business judgment and bought something he or she didn’t need, or agreed to pay too high a price.





In fact, TVs R Me seemed to go the extra mile to explain the impact of clicking the second button. A reasonable Internet consumer—even an inexperienced one—would understand the significance and purpose of the “Click to Complete Purchase” button.


Because you despair that you’ll ever find a valid defense to contract, you decide it’s time to reach for straws. One of the important requirements for the formation of a valid contract is the subject of the promise and the consideration must be illegal. If the Kudzo LCD 48 is as awful as your brother-in-law claims, perhaps the U.S. Consumer Product Safety Commission banned its sale in the United States. If so, a local court could hardly enforce your promise to buy one. However, a bit of late-blooming research proves that while the Kudzo LCD 48 is a terrible HDTV, it’s not dangerous to use.


You’ve finally reached the bottom of the barrel. Your final possible technicality is a claim that you didn’t agree to the contract’s terms and conditions. Once again, sorry! The two chief terms were detailed on the Kudzo LCD 48 web page. If this were a real sale, rather than a hypothetical, the web page would probably provide a long list of terms and conditions—and a check box that affirms you’ve read them. (Every computer user is familiar with the “click-wrap” screens that pop up when loading new software. They enable the user to review the terms of use and then accept or reject them.)




CLICK-WRAP AGREEMENTS


Although click-wrap agreements have become a standard feature of software installation, there hasn’t been much litigation about them. However, courts seem willing to enforce them—if the customer truly receives an opportunity to read the contract’s terms and conditions before clicking the “I Agree” icon. This kind of “take it or leave it” agreement is known as a contract of adhesion (see “Other Things Worth Knowing about Contracts,” below).





A Short Detour to Conditionville


Although condition is sometimes used as a synonym for term, a condition is really a different kind of contract item. A condition is something that has to happen—or must not happen—before the parties must perform as they’ve promised to under the contract. One of the most familiar examples of a condition can be found in most agreements to purchase a house. The buyer is likely to condition the purchase agreement on his ability to secure a mortgage to finance the new house. If, after making a good-faith effort to apply for a mortgage, he can’t arrange financing, then the buyer no longer has an obligation to complete the purchase transaction.


Onward to a Bigger Screen


In the end, you resolved your dispute with TVs R Me by adopting a win-win strategy. The store happily let you out of your contract to purchase a Kudzo LCD 48 when you offered to buy a highly rated WowScreen 64 for $1,800. A binding contract can always be voluntarily renegotiated by the parties involved. In this case, you’ve both agreed to additional consideration. TVs R Me will deliver a bigger, more expensive HDTV, and you will hand over a heftier cashier’s check.


But then, a few days before your WowScreen 64 is delivered, you get a curious letter from TVs R Me: “Because the salaries of service technicians increased in recent months, we’ve had to increase the delivered price of the WowScreen 64 to $2,000. This modest price increase will enable us to provide a two-year warranty on your new HDTV.”


Whoa! The moment you read the letter, you know that something’s wrong—it doesn’t seem right for TVs R Me to set a new price after the deal has been finalized, but you can’t put your finger on what’s bothering you.


Well, the problem in a nutshell is that TVs R Me seeks to charge you more money for doing what they agreed to do under the original contract: deliver a WowScreen 64 with two-year warranty. In lawyerly language they are not offering additional consideration, because TVs R Me’s “new” promise obligates them to do exactly what they are already required to do.


You wisely point out to your favorite customer service representative that TVs R Me has offered no new consideration to justify a price increase and that before entering the current contract, they should have thought about the possibility of labor cost increases and adjusted their offer price accordingly. You enjoy the opportunity to take a little dig: “It’s not my job to shelter your company from business risk.” After some hemming and hawing, the rep agrees that the original agreement remains in effect.


Your Family Loves Your New HDTV


The WowScreen 64 is the perfect addition to your home, but Junior, your fifteen-year-old son feels more than a little left out because his video-game console is an antique and not designed to connect to an HDTV. He knows that one of the newer models would create really fabulous images on the huge screen.


And so, one afternoon, he switches on your computer, visits the TVs R Me website, and finds to his delight that the company stocks an impressive assortment of top-of-the-line HDTV game consoles. One of them—the Dazzle 600—catches his eye and his fancy. What’s more, it’s on sale: The complete package costs only $549, including sales tax and shipping.


Without thinking about your reaction, Junior clicks the “Click to Buy Me” button. Much to his surprise, when the final screen appears, the form is already filled out with your name, address, and e-mail address. He spots something on the screen about a cashier’s check, but doesn’t worry about it. He’s confident that you too will be delighted with a new Dazzle 600.


There’s nothing more to do except finalize the purchase, which he does by clicking the “Click to Complete Purchase” button. The pop-up screen offers its congratulations: “You’ve Purchased a Dazzle 600.”


The first time you learn about this supposed transaction is when you read an e-mail from TVs R Me reminding you to prepare a cashier’s check in anticipation of the Dazzle 600’s delivery to your home.


You’re furious at Junior, but you’re madder yet at TVs R Me. How dare they accept an order from a fifteen-year-old?


That’s a question worth asking. Because there must be a meeting of the minds to form a contract that courts will enforce, both parties must be capable of understanding the consequences of what they’re doing. As a result, contract law includes the concept of capacity to contract. Broadly speaking, minors are not presumed to have the capacity to understand the offer, its terms, and any conditions.


As a result, courts in most states allow minors to void contracts they’ve entered into. One notable (and obvious) exception is a “student loan.”


As Junior’s parent, you’re well aware that he barely knows what day of the week it is. You breathe a sigh of relief, place a call to the customer service rep you’ve come to know on a first-name basis, and request that the latest purchase contract be voided.


You’re amazed when he says, “No. We assume that you placed the order. It arrived with your information—the same information we received from you when you purchased an HDTV.”


“But, but, but, . . .” you begin to argue, but you stop when you realize that because Junior used your computer to buy the Dazzle 600, TVs R Me had no way of knowing they were doing business with a minor.


There’s nothing to do but reach for your checkbook—and configure your web browser so that it no longer fills out forms automatically (or captures credit card numbers and other financial data).


Look on the bright side, you may come to enjoy playing video games.


Other Things Worth Knowing about Contracts


Contracts Statutes of Limitations


Every state sets time limits for filing lawsuits. These are called statutes of limitations; they ensure that a defendant to a legal action doesn’t have to respond to a stale claim long after evidence and witnesses have vanished. The period of time in which a lawsuit can be launched varies from state to state and typically depends on the kind of claim being made. States commonly require personal injury lawsuits involving negligence (see Chapter 4) to be brought within one to three years after the injury is discovered. But the period for filing a lawsuit for breach of contract is usually much longer: possibly four, six, even ten years from the date of the breach. (The terms of some sales contracts establish shorter statutes of limitation.)


The practical effect is that anyone who enters a contract should keep—for at least the contract statute of limitations period in his or her state—records documenting the fulfillment of the terms. Simply put, keep all the paperwork and receipts related to house and car purchases and leases; other major transactions; house, appliance, and car repairs and warranties; and other big-ticket agreements. You might need them years after you thought the deal was over.


Detrimental Reliance Instead of Consideration


On rare occasions, a court will enforce a promise that doesn’t involve the usual contract triad of offer-acceptance-consideration. These are situations where someone has relied on a promise to his or her detriment. The doctrine of detrimental reliance often goes by the odd name of promissory estoppel. This means that the person who made the promise is estopped (barred) from denying the validity of the promise.


Imagine that your favorite rich aunt made a promise out of the blue: “I’m going to pay your son’s college tuition this year.” In reliance on her promise, you use the tuition money you’ve saved to make repairs to your house that you’d intended to defer. But, when the time comes to pay, she says, “Sorry . . . I’ve changed my mind.”


Because you feel boxed in by impossible circumstances, you decide to file a lawsuit. You argue in court that you reasonably relied on your aunt’s promise. She’s known to be generous with her money, has plenty of it, and likes your son. Moreover, because of your reasonable reliance on her promise, you detrimentally changed your position (you spent the money you saved for tuition). With both of these factors present, the court might decide that injustice can be avoided only by enforcing the promise. Your aunt will be ordered to pay the money she promised to pay.


Contracts of Adhesion


A contract of adhesion is a form contract prepared by one party and offered to the other party on a “take it or leave it” basis. Common contracts of adhesion most of us sign are application forms required by credit card companies, the preprinted agreements at car rental kiosks, the standard form leases used by most landlords, and the array of forms a real estate agent puts in front of you when you commit to buy a house.


In fact, it would be impossible for many businesses to operate if they had to rewrite their contracts with every transaction. Many of the terms in a residential lease, for example, are controlled by state law. Consequently, a standard form lease ensures that the landlord follows local regulations—even though the contract terms typically favor the landlord.


The chief problem with a contract of adhesion is that the parties have significantly unequal bargaining power. This may tempt the stronger party to take advantage of the weaker party and fill the form contract with a supposedly standard non-negotiable boilerplate—almost always in small print—written in complex legal language. There’s not much any of us—even practicing attorneys—can do when faced with complicated forms, unless we are willing to postpone a transaction late in the game. It’s not really practical not to rent that car . . . and there may be other potential buyers competing for the same house. And so, we sign—with little certainty about the commitments we’ve made.


Fortunately, most courts are willing to apply the doctrine of unconscionability (see below) to contracts of adhesion, and other courts examine contracts of adhesion with special scrutiny that looks for contract terms outside the reasonable expectations of the party who didn’t write the contract. In other words, would a reasonable person find an onerous term out of bounds—given the term’s impact, the way it was hidden in the small print, and the pressures to sign the contract quickly? If so, the term will not be enforced. Of course, there are no guarantees that a court will agree with your contention that a specific term is outside reasonable expectations.


Specific Performance Instead of Money Damages


The usual remedy for breach of contract is money damages. If a party fails to keep his promise, he knows that a court will award compensatory damages—typically the cost of the breach to the plaintiff. Given the commercial nature of most contracts—and the universality of money—this seems appropriate.


But some breaches don’t have price tags. English courts ran into this situation hundreds of years ago when faced with breached agreements to sell land. A piece of land is unique. If I agree to buy Blackacre from you, but you abruptly decide not to sell, how does a court measure my loss? In any case, money damages don’t truly compensate me because there is no other Blackacre I can buy instead.


Courts of equity (see Chapter 1) came up with a remedy in equity called specific performance. Rather than order compensatory money damages, the judge orders that the specific terms of the contract be performed by both parties. In our example, I get Blackacre; you get the agreed-upon price. Specific performance is available today, but is fairly uncommon, because money damages do resolve the overwhelming majority of contract disputes.


Unconscionable Contracts


There are some contracts that shouldn’t be enforced as written. The terms are so unfair that no court in good conscience will impose them on the party that has breached the contract. In cases like this, the judge can apply the doctrine of unconscionability and refuse to enforce especially harsh or unfair agreements—that were probably one-sided contracts of adhesion from the get-go.


Unconscionability is a doctrine that emerged from actions in equity. A court can refuse to enforce an otherwise valid contract, to echo words of explanation that have been repeated in many decisions at trial involving contracts:
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Because unconscionability comes from equity rather than from common law, a judge—not a jury—decides if and when a contract is unconscionable. It’s not enough that the complaining party failed to read a contract before signing it, or misunderstood the terms of the agreement, or later decides that it’s not a “good deal.” A contract is unconscionable only if it includes terms that are grossly unfair. For example: terms that surreptitiously eliminate warranty protection, or impose significant hidden transaction fees, or place a lien on the customer’s house for a relatively small purchase on credit. A claim of unconscionability is difficult to sustain in routine contract disputes.


Choice of Law and Forum Selection Clauses


If you’ve read the small print of a contract you signed recently, you might have wondered about the purpose of a straightforward clause that said something like, “This agreement shall be interpreted under the laws of the New York State. Any litigation under this agreement shall be resolved in the trial courts of Suffolk County, New York State.”


The first sentence in this clause is the so-called choice of law clause. You have agreed that all of the terms in the contract will be interpreted—and enforced—according to the law of contracts in New York State.


Surprising to many non-lawyers, a court, for example, in Anchorage, Alaska, will determine the rights and duties under a contract using another state’s law if that’s an aspect of the agreement the parties to a contract reached. So it’s quite possible to sign a form contract in Alabama that specifies that the contract will be interpreted using the law of North Dakota. This might have happened in our contract hypothetical if TVs R Me is a corporation headquartered, let’s say, in Bismarck, North Dakota. Because they operate all over the country, TVs R Me prefers “local” North Dakota law—statutes and precedents it understands—to control all the contracts it offers to customers.


An even more likely reason for a choice of law clause is that something about the law in the chosen state is more favorable to the party who wrote the contract. Many insurance contracts apply New York law for this reason.


Courts are more likely to enforce a choice of law clause in contracts between two commercial companies than in a standard form contract given on a “take it or leave it” basis to a consumer. This is because a consumer who blindly agrees to the clause may unknowingly waive rights established by his home state’s consumer protection statutes.


The second sentence in the short contract clause, above, is known as a forum selection clause. When a plaintiff (the person alleging a breach of contract) files a lawsuit in a specific county in a specific state, he or she has chosen a specific forum to be the legal battlefield. Traditionally, the plaintiffs choose the forum for a lawsuit—and most often select their home county. This means that a national company like TVs R Me could find itself defending lawsuits all over the United States.


Enter the forum selection clause. It takes the forum choice away from wouldbe plaintiffs and specifies the only allowable forum. TVs R Me will probably try to make its forum Bismarck, North Dakota. This is good for TVs R Me, but not so good for you—particularly if you live on the other side of the country.


Because courts usually enforce a forum selection clause, they can raise the cost and complexity of filing a lawsuit—and discourage a potential plaintiff who contemplates legal action.


Mandatory Arbitration and Alternative Dispute Resolution


Many contracts between consumers and businesses (stock brokers, banks, car dealers, telephone companies, credit card companies, stores, and others) include clauses that require binding arbitration in the event of a contract dispute.


Arbitration is one of three common forms of alternative dispute resolution (ADR) that can be used instead of filing a lawsuit for breach of contract:







1. Negotiation—The parties (and typically their attorneys) try to work out a compromise that satisfies everyone. This often works if the parties can remain civil to each other. Unfortunately, contract conflicts tend to become overheated—quickly.


2. Mediation—An impartial third party, the mediator, attempts to facilitate a win-win compromise between both parties and may even propose a formula designed to resolve the dispute. Some contracts call for mediation, and in certain kinds of disputes, a court may order a try at mediation. The actual mediation process, though, remains voluntary—and can fail to produce results (although studies have shown that the majority of disputes submitted to mediation are resolved). The benefits of successful mediation are much reduced costs and stress for everyone involved.


3. Arbitration—A third party, the arbitrator, acts as a “private judge and jury” and determines an outcome for the dispute, which can range from voiding the disputed contract, to awarding damages to one of the parties, to ordering specific performance by one party. When the parties to a contract agree to arbitration, the outcome is usually binding—the parties agree to be bound by the arbitrator’s decision. In most states, an unhappy party can’t appeal the unfavorable decision in court unless the results are truly unconscionable or there’s solid evidence that the arbitrator was biased toward the winning party.







An arbitration clause in a contract typically establishes the ground rules for a required arbitration (often that it will follow the rules of the American Arbitration Association), specifies how the arbitrator will be chosen, and usually states that the arbitrator’s fees will be split between both parties. The clause may also include some potentially expensive fine print, such as “the prevailing party shall be reimbursed for filing fees and related administrative costs.”


The advocates of binding arbitration argue that the process is faster, more informal, more flexible, and less costly than a full-blown contract lawsuit. And, unlike a public trial, the arbitration process is private and confidential. In theory, neither party needs to be represented by an attorney during an arbitration hearing, although companies are almost always represented by lawyers who specialize in arbitration.


While arbitration is fast, flexible, and relatively informal, going through the process can be unexpectedly expensive for consumers—typically many thousands of dollars. The bottom-line: The cost of binding arbitration can be higher than the actual damages of a contract breach—making it impractical to pursue a claim that you might have taken easily and quickly to small claims court.


The opponents to arbitration clauses in consumer contracts also argue that







[image: Il_9781402783180_0019_001] arbitration tends to favor defendants (which is why companies insert arbitration clauses into contracts);


[image: Il_9781402783180_0019_001] many arbitrators come from the “company side” of disputes and may be biased against consumers;


[image: Il_9781402783180_0019_001] the outcome of arbitration is often unpredictable because, unlike a judge, an arbitrator isn’t required to follow state law and legal precedents when reaching a decision;


[image: Il_9781402783180_0019_001] some arbitration clauses are one-sided: The consumer agrees to binding arbitration to resolve disputes while the company reserves the right to sue the consumer.







On balance, it’s probably wise to reject binding arbitration clauses in the contracts you sign, but in the real world most consumers don’t have the clout to rewrite standard contracts. The only answer—admittedly, not a good one—is to avoid dealing with companies that impose binding arbitration.
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