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If—

IF you can keep your head when all about you

Are losing theirs and blaming it on you,

If you can trust yourself when all men doubt you,

But make allowance for their doubting too;

If you can wait and not be tired by waiting,

Or being lied about, don’t deal in lies,

Or being hated, don’t give way to hating,

And yet don’t look too good, not talk too wise:

If you can dream – and not make dreams your master;

If you can think – and not make thoughts your aim;

If you can meet with Triumph and Disaster

And treat those two impostors just the same;

If you can bear to hear the truth you’ve spoken

Twisted by knaves to make a trap for fools,

Or watch the things you gave your life to, broken,

And stoop and build ’em up with worn-out tools:

If you can make one heap of all your winnings

And risk it on one turn of pitch-and-toss,

And lose, and start again at your beginnings

And never breathe a word about your loss;

If you can force your heart and nerve and sinew

To serve your turn long after they are gone,

And so hold on when there is nothing in you

Except the Will which says to them: ‘Hold on!’

If you can talk with crowds and keep your virtue,

Or walk with Kings – nor lose the common touch,

If neither foes nor loving friends can hurt you,

If all men count with you, but none too much;

If you can fill the unforgiving minute

With sixty seconds’ worth of distance run,

Yours is the Earth and everything that’s in it,

And – which is more – you’ll be a Man, my son!

Rudyard Kipling


Acknowledgements

This book would never have happened without the help of a number of people. It is impossible to name them all, but I would like to thank the following.

My husband Mike, for believing in me and giving me constant support (I couldn’t have done it without you, darling), my children Jessica and Pollyanna and my step-children Katie and David, who are so proud of me – however misguided that might be!

My brilliantly supportive friends and colleagues at gvt, in particular Claire, Keith and Melanie for their wisdom and input and Mark for giving me encouragement at all the appropriate moments.

My PA Natalie, whose ability to read my appalling scrawl has meant the first versions of the book were at least readable – Nat, you were indispensable.

Roger at HLW for his generosity in proofreading the final draft and correcting me in his own inimitable fashion – Roger, you are so one of my favourite solicitors – and also many thanks to Keith Arrowsmith at HLW for his inside tips.

And finally, all the fantastic people at Piatkus, who believed in me when I almost gave up after draft four million and one!


Foreword

It is refreshing to support a book that is so practical and has everyday use. Jo Haigh brings her experience to this book advising all those involved with starting, running and selling a company on a list of serious business considerations that must be taken into account. The messages in this book are not an option; they encompass the complete set of requirements to run a business effectively. It is laced with great ideas and cautionary notes on how to effectively govern the business from the start until its eventual sale. Jo Haigh is a valued and recognised speaker to over 650 of our chief executive members and is called back many times to build on their knowledge. This book is a ‘must have’ reference book for all companies. I endorse it wholeheartedly.

Robert S Drew, Chief Executive TEC International – The Global Leader in Chief Executive Development


Why you need this book

It has been said that we are a nation of shopkeepers – 75 per cent of businesses in the UK are privately owned, with the largest proportion of these owned and managed by the same people. By that I mean that the shareholders and the directors are one and the same.

If this sounds like you, your business may have begun with an inheritance, a desire to improve your lifestyle or simply to make a living. But whatever the reason, and whether you are in the early stages of the business life cycle or well entrenched, it is unlikely that you will be fully aware of exactly what you should be doing, why and when – or what the ramifications of getting it wrong might be.

In this book I want to draw your attention to the many pitfalls that lie in wait if you own, manage or run your own business. Here I give you advice that you may not find easily elsewhere, as you often aren’t aware of what you don’t know and therefore don’t know what questions you should be asking. This advice may not be easily available if you run a small company without the benefit of a financial or legal director.

I trained as a lawyer and subsequently became a financial director and company secretary of a major subsidiary of a public company. In my work consulting to businesses big and small, I am constantly concerned by the lack of knowledge of many of the people I meet. This book is written as a direct response to the issues I encounter every week.

My aim in writing this book is to alert you to aspects of running a business that you may well not be aware of, to save you time and money, and to give you peace of mind.

Companies House, the official UK register of UK companies, lists millions of directors. And there are at least the same number of people acting as directors, with all the incumbent liabilities. Yet they may not even know they are directors – yes, you can be a director without being registered as such!

This is not simply a guide on how to comply with legislation to get it right (although the book certainly covers some of that); nor is it meant only to be read by directors. This book is intended for anyone and everyone who is, or has aspirations to be, involved in the world of business, in a small to medium-sized enterprise.

It is by no means a textbook and is not meant to replace professional advice. Rather, it’s a way of giving you insights into the complex, diverse and changing world of entrepreneurial activity.

Some things will shock and surprise you, some will seem totally unfair. Others you may have some knowledge of. However the book strikes you, you will undoubtedly come away from it with a greater understanding of self preservation and corporate protection.

It is certain that if you even attempted to comply with and adhere to all these principles in practice, you might be left wondering where you were supposed to find the time to run your company. But this book will at least help you to develop a sense of awareness and build the all-important fireguards round your brazier.

And that is a vital step. The rules of corporate governance and the role of the director change almost daily, and it is highly probable that you will not have a chance of keeping up to date. However, some principles are cast in stone and if you want to turn a poor company into a good one or a good one into a great one, this book provides you with firm footing.

As you read this book, you may find that some of the issues discussed frighten you to death. In fact, you will be amazed at what you didn’t know you didn’t know, and the extent of the personal and professional liabilities this could create for you. Remember, ignorance of the law is simply not an excuse. Working on the principle that over 2,000 directors a year are being disqualified and this number is increasing year on year, it’s worth at least trying to act with a degree of compliance.

Lots – and I mean lots – of people have aspirations to run their own company and to take up board positions, but many of them lack any real comprehension of what that actually means. Before making an appointment to your board or taking up the appointment you have been offered, read this book and make a more informed choice. At the very least you will know what you don’t know!

How to use this book

In structuring this book, we have tried to consider the critical areas involved in creating and running a business, from the initial stages of structuring the company and some first-stage basic arrangements, through to understanding the pitfalls and advantages of a well-constructed exit.

Within each of these sections, for ease of identification, we have listed areas of interest in alphabetical order.

The first time you read this book, a thorough cover-to-cover perusal will give you an excellent overall understanding of the good, bad and frankly scary aspects of owning, managing and running your own business. But it can also be used as a quick reference guide, and is an absolute must for those moments when you encounter an unfamiliar situation. Do remember that you should always obtain professional business advice – this book is not intended to be a substitute for it.

You’ll find a glossary of basic terms at the back of the book. Lawyers and accountants like to confuse the innocent by using technical terms – so this will come in very handy.

You may also like to start the whole process by completing the ‘who wants to be a director’ quiz on page 200 to gauge how much you know. Be aware, however, that this doesn’t replace personal professional counsel, and that you’re well advised to always seek this before you make any firm decisions or commitments.


Note that as of April 2005, the UK’s Inland Revenue and H M Customs & Excise have been replaced by H M Revenue & Customs (HMRC), so in this book I make no reference to the two former government departments.




Structure: the basic concepts


CORPORATION, n. An ingenious device for obtaining individual profit without individual responsibility.

Ambrose Bierce, The Devil’s Dictionary




With most things, if you get it right first time it will save you a lot of heartache, as well as time and money, later on. Establishing your business is no exception.

What you’ll find is that many of the problems you encounter will arrive at a stage in your business cycle when – more often than not – the various parties involved are at loggerheads, if not actually at war. Negotiating in this arena is therefore bound to be more complex (and for complex, read expensive!).

It’s perfectly possible, however, to set up a company for a modest £100. There are any number of firms, including specialist businesses, whose job it is to create companies. The trick is starting as you mean to continue.

This section of the book deals with the preliminaries – the things you need to sort out at the beginning of your new venture. But having said that, better late than never. So if after reading this, you realise there are some glaring omissions in your setup, don’t panic: instead, gear up for action.

Group effort

It’s particularly important to address any outstanding issues in your fledgling business when all is bright and cheerful in the camp, as it’s always easier to sort things out when all the parties involved are still friends! So sit down with your colleagues and get going on the issues, one by one.

No business is an island, so looking further afield for ideas and advice is always useful. Look at other businesses, and talk to friends and colleagues to find out what has worked and not worked for them. Thus you’ll have the opportunity to learn from their mistakes.

It can also be hugely helpful to bring in outside help, wherever you are in the process. Don’t be tempted to cut corners here unless your business aspirations are very modest (and I presume you wouldn’t have purchased this book if that were the case). You are going to have to spend a little cash on professional help and advice, but it will be money well spent, I promise you.


What price advice?

If costs are of concern in seeking help from other professionals – and let’s face it, no one wants to pay too much for advice – try Business Link (their website is at www.businesslink.gov.uk, or call 0845 600 9 006) or your trade federation, who may be able to provide discounts.

If this is not available, ask for quotes from your advisers. Obviously, cheapest isn’t always the best; but do get comparisons and certainly make sure you use the right type of adviser. That means not only people who are used to the particular issue, but who also deal with it on a regular basis. They need to be familiar with the size of your business and even industry type – that is, the sector in which your business operates.

Changes in American legislation have meant that it is not possible for a company to use their auditors as advisers in the US. Although this is not yet a UK requirement, it is very probable that it will become law here shortly, although there will be some exemptions.

In theory at least, the US law makes sense. Auditors are the watchdog of the shareholder, while advisers are the support team for the directors, so ensuring they are separate is logical. But in practice, it will probably mean an increase in total costs. My advice is simply to buy the best advice you can afford.

We are becoming, as a society, more litigious (as you will see as you read further!), so costs spent at the start of your venture will almost certainly help limit them when things go wrong.


Keeping track of changes

As your enterprise progresses, your requirements will change and you may need to revisit some of the basic documentation you and your advisers have put together – so don’t lose it! That may sound silly, but unless you keep track of these documents or place them with your accountant or solicitor (probably the safest bet), chances are you will lose them just when you need to find them urgently.

You also need to keep up with the changing shape of business itself. Historically, the only way to do business was as a sole trader or a partnership. Then, in the late 19th century, along came the concept of a limited liability company. Since then any number of other types of businesses have been created, both by statute and European directives. October 2004 saw the advent of a new entity, the European registered company (known as Societas Europea), while Community Interest Companies and Public Benefit Corporations showed up in 2005.

These models, along with joint ventures and special purpose vehicles, give you opportunities for exploring different corporate possibilities, some of which may be more appropriate to your needs than others. Make sure your advisers keep you up to date on changes and opportunities, as there will be all sorts of implications arising from not choosing the right model, not least of which is a personal liability.

Let me give you a couple of examples. If you establish as a partnership or sole trader, you’ll have less protection from personal actions by creditors, but better cash flow at the start of running your business. With a company, on the other hand, you may have to pay yourself a salary and so pay income tax as you go along – which isn’t great for cash flow – but you can at least be sure that only on rare occasions can a creditor sue you directly.

Clearly, you need to understand the pros and cons of each type of business entity before choosing one or another.


Structure checklist

So what do you need to do to structure a business?

1. Find out about the different types of business entities that exist. Don’t just assume you need a company limited by shares or a partnership – check out the various options, ask for information on the pros and cons for your type of trade and circumstances, talk to friends, colleagues, your bank manager and professional advisers.

2. Select the appropriate model for your business type.

3. Put in place some ‘ground rules’. This section of the book will help with this, but you’ll need shareholders’ agreements (if you form a company) or partnership agreements if you choose that route, job descriptions and contracts of employment, and some basic financial management tools for checking and monitoring your performance.

4. Choose a suitable accountant and solicitor. Don’t just select on price; choose on reputation and relevant skills, and agree terms.

5. Get the right funding in place (see ‘Funding: the ins and outs of raising money’, starting on page 46) and stick to the terms of the deal.

6. Plan your exit! (Yes, I did say exit.) This might seem startling at the moment, but you must plan for this right at the beginning to ensure you maximise business value (see ‘Exiting: getting out gracefully’, starting on page 183).

7. Research your market and customers thoroughly. Don’t try to sell what people don’t want – however much you happen to want it.

8. Check and recheck your costings and prices and keep doing that. ‘Me too’ business rarely succeeds.

In essence, therefore, the key to structure is to give very careful consideration to what suits you best – in all possible ways. You will then get your business off to the right start.

In the text that follows, you’ll find that not everything is immediately relevant to you right now. Note, however, that each section does contain areas that will need your consideration at some stage in the development of your business.



1.   Agents and distributors

I rate enthusiasm even above professional skill.

Sir Edward Appleton, English Atmospheric Physicist and Nobel Prize winner 1947

You need people to sell your product. But do they need to be part of your permanent staff? Not always. One way of potentially increasing your sales, without the cost of a fixed overhead in the guise of a sales force, is to use third parties who are only paid on their performance.

You must ensure that the people you hire to do this job aren’t potential employees, however. Under Inland Revenue guidelines, third party suppliers, if not treated in the appropriate manner, can be classed as staff.*1

Such personnel can be termed either agents or distributors and are likely to provide their services to several companies simultaneously. There is, however, a fundamental difference between the role of agent and that of distributor.

A distributor is simply buying the goods from you, and it is up to them whether, and at what value, they sell them on. An agent, on the other hand, will not buy the goods from you but will merely negotiate the sale for you to another third party.

Before 1994, the relationship you established with your agent was up to the parties involved, but the European Directive that came into place on 1 January 1994 provided a series of minimum requirements for agency relationships, covering standard commissions calculations, termination rights and payment periods.

For distributors, there is very little protection unless a specific contractual agreement is drawn up, so ensuring that the business relationship between you and your distributor is crystal-clear is important for all parties.

Unsurprisingly, a written contract is the best way to ensure this. (Hollywood mogul Sam Goldwyn, after all, said that ‘a verbal contract isn’t worth the paper it is written on’!) The contract should detail such matters as exclusivity of distribution, the period of the agreement and termination rights, along with general terms on payment, marketing, stock availability and so on.

It should also set out specifics on pricing and retention of title rights, confidentiality and dispute issues – for instance, if you wish matters of disagreement to be dealt with by arbitration in the first place, you must state this.

Finally, one area often overlooked is the value of any intellectual property that resides in the products being traded. There have been a number of successful cases that have seen the distributor gain ownership of the goodwill residing in a brand because of a poor-quality agreement. (Goodwill is the worth over and above the value of the tangible assets themselves.) So it is essential to ensure that you retain control over packaging, branding and the like to protect your ownership.


2.   All in a name

In this age, which believes that there is a short cut to everything, the greatest lesson to be learned is that the most difficult way is, in the long run, the easiest.

Henry Miller, The Books in My Life

Are you absolutely sure that the company name on your chequebook is exactly the same as the name registered at Companies House? And I mean exactly:

•  Same spelling

•  ( ) in the right place

•  Limited or Ltd

•  Singular or plural

•  Upper v lower case

•  And v &

If it isn’t, every cheque you issue is regarded as a personal cheque of the directors. That means that if the bank doesn’t honour the cheque, for whatever reason, you may have to!

Recently I encountered an example of this problem. The company’s name was registered as Xyz Building Merchants Limited – but the name on the chequebook was Xwz Builders Merchants Limited!



So be aware that in business, ‘What’s in a name?’ is a loaded question.


3.   Appointment, remuneration and removal of directors

When a man tells you that he got rich through hard work, ask him: ‘Whose?’

Don Marquis, writer, poet and New York columnist

In a private limited company you must have at least one director (plus a company secretary). In a public company the requirement is two. Of course, you can have more, and often there will be no maximum number allowed – you will find this information in your Articles of Association.

These are part of the constitutional documents you must have when setting up your company. The Articles tell you how your directors must behave – read them with a strong cup of coffee! (And don’t forget that you also need a Memorandum of Association – documents that basically tell you what your company can and cannot do.)

When you appoint a director, you will need to send form 288a to Companies House. This form should be signed by an existing director and the new appointee.

People over the age of 70 cannot be directors without special permission in the Articles; nor can your auditor sit on your board as a director.

If you become sectioned under the Mental Health Act or are just absent from board meetings (without permission) for six months or more, you will also be disqualified from taking up a position as a director. Note that this does not include compassionate leave or sick leave, though it may depend on your particular terms of employment.

One client appointed a director from the local ‘great and good’, and told him not to bother to attend board meetings, as they only wanted the kudos of his name. When that company failed, the judge’s reprimand was very severe, and the absent director was disqualified for an extended period!



You may also be surprised that directors as such have no right to remuneration as directors unless specifically allowed in the Articles (so make sure yours have that particular provision!), although they can be paid as employees. And if you wish to provide your directors with a service contract*1 (always a good idea), this cannot exceed a five-year period unless the shareholders agree. Shareholders also have the right to inspect a director’s contract.

Exit procedures

If you want to exit your role as a director, of course you can resign just like anyone else, although it is possible that certain restrictions will be placed on your personal behaviour. For instance, you may not immediately be able to go to work for a competitor, or set up a rival company.

Nor will resignation necessarily relieve you of your liabilities or free you from certain obligations. Be aware that your liability remains with you for three years after you resign and of course indefinitely for fraud and criminal related activities. That means that the ramifications of any decisions that you participate in while still in office will be just as much your problem as it is of those directors who still hold the role.

Usually, the standard procedure in the Articles is for shareholders to remove directors, but yours may not have the standard format, and some Articles allow specific shareholders or classes of shareholders to remove directors. The board itself does not normally have the right to remove a director from office as a director, but can remove a director as an employee.

The removal of a director from the office of director requires an ordinary resolution (that means that 51 per cent of the voting shareholders must agree). The company is given 28 days’ notice and the director in question must be informed, and has a right to either speak personally to the meeting or make a written representation. Either way, the director may well have an unfair dismissal claim related to his employment status, so advice on proceeding correctly must be taken from a qualified person such as your solicitor or a representative of ACAS, the employee relations body.

For more on exiting, see ‘Exiting: getting out gracefully’, page 183.


4.   Board and quorums

A Board – A body that takes minutes and wastes hours.

Milton Berle, Jewish American comedian

As you’ll know, a board of directors is a group of people chosen by your shareholders to promote their interests. But you may not know whether the decisions your board are making are valid. Be aware that any resolution passed at a board meeting at which the required quorum is not present may be invalid.

What’s the required quorum? You will find your standard quorum number in your Articles of Association. Most private companies who use the standard Memorandum and Articles of Association (your constitutional documents provided to you when you incorporate) as laid out in the Companies Act have a default quorum of two, and usually this requires a person to be physically present.

It is possible to have telephone or video conference board meetings but you should probably have a specific provision in your Articles to allow for this.

It is also possible to pass a resolution validly if all directors sign a written resolution.

Quorums can be varied, but if you want to change your Articles you will need to pass a special resolution – a vote by your shareholders – and you will need 75 per cent of them to agree to this.

You can be quite specific about your quorum. For instance, you can insist that it includes particular directors (by title), such as the managing director or chairman.

If you hold a meeting that isn’t quorate, it may be possible to validate the decisions made at a later stage, when a quorum does exist; but this clearly isn’t really best practice.

Improving accountability

You may also like to think about other governance issues to improve accountability, such as:

•  Notice periods for meetings (don’t forget a short-notice provision).

•  Minutes and distribution of information pre and post-meeting.

Such procedures will not only improve your general effectiveness, but will protect you from your fellow directors acting without you if you also ensure you must be present to guarantee a valid decision. As the Companies Act contains no special provisions for the way directors’ meetings must be held, decisions are binding if made on a simple majority, including alternate directors (those standing in place of an absent director or indeed shadow directors). So great care must be taken with these governance issues.

For instance, you might own all the shares, but if you have appointed other directors, they may be able to out-vote you at a board meeting unless you amend the constitution so that only resolutions which you approve are passed. Removing directors later may not be possible, as you need at least 28 days’ notice.

Don’t forget: ignorance is never an excuse, and directors have a duty to ensure they are fully aware of all the decisions taken. Make sure you have a system that ensures you are informed and involved.

Minutes and records of meetings are an excellent source of evidence in a controversial or even litigious situation – keep a signed copy of board minutes at home!


5.   Corporate governance

What is a committee? A group of the unwilling, picked from the unfit, to do the unnecessary.

Richard Harkness, American TV news and radio commentator

The essence of corporate governance is about acting properly with both integrity and care. We can see the importance of this through what happens when corporate governance falters. The increasing number of high-profile business failures on both sides of the Atlantic have shaken public confidence and left shareholders, employees and creditors with huge, unrecoverable losses.

Good governance isn’t simply about legislation. It’s also about good practice, and a large number of reports have recognised this. Indeed, these have culminated in the production of The Combined Code, a code of good practice primarily for publicly quoted companies but hugely relevant for all businesses in terms of creating a good governance framework. (You can see a copy of the Code at www.fsa.gov.uk/pubs/ukla/lr_comcode3.pdf.)

As a new or small to medium-sized business, you may see little value in the code as such, but when looking to grow and develop a great company you’d be well advised to consider its implications.

The essence of good governance concerns transparency, accountability and probity, and when forming and acting within your board you should adhere to these principles.

Due to personal liabilities, directors should practice in accordance with principles that help protect corporate assets and, by implication, help run and manage a better business.

Principles in practice

Here are some practical tips on governance principles:

1. Look at the composition of your board in terms of its mix of age, sex, race and so on, as well as skills and personality. A guide for board diversity can be found in the Tyson Report (available online at www.womenandequalityunit.gov.uk/publications/Tyson_report.doc or from the London Business School at www.london.edu/index.html, or call 0207 262 5050).

2. Evaluate your board’s performance on a regular basis, and ensure that its members are adequately trained and supported to help them fulfil their role. (Have you noticed there is very little training about for directors? Try the Institute of Directors for starters.)

3. The Combined Code recommends the use of board committees not only to help deal with the volume of work, but also to look at a separation of powers. Although such a move isn’t applicable to all companies, particularly very small businesses, as a minimum you might want to look at setting up audit, nomination and remuneration committees.

4. In looking at how the board reports to its shareholders, think clear and balanced reports available in a readable fashion – and think about the availability of a two-way communication channel. Set up a system that allows your investors not only to be talked to, but to talk to you about their concerns and ideas.

5. Risk management is fundamental to corporate governance, and is a very hot topic at the moment. Basically, it means identifying and clarifying the risks within your business, from IT to environmental issues, then ensuring you have a plan in place to manage any problems that arise. Have you got a risk strategy? How is it monitored and implemented? Check out the Combined Code for more information.

6. How do you ensure directors are acting in good faith? Think about a disclosures register to manage potential conflicts. This register will document any other directorships or shareholdings that your colleagues may have – or if you really wanted to be comprehensive, that their close family may have. This will ensure that if there is any possibility that a director is benefiting due to his relationship with the company, all parties are clearly aware of that and can act appropriately.

7. How often do you meet as a board? Good companies tend to meet once a month. However, it is the quality rather than the quantity that is important. Top of my agenda for a good meeting is the effectiveness of the chair and a strong, challenging agenda. The lack of either can make a board meeting a truly bored meeting!

8. One of the top reasons for board failure is a poorly constructed board; another is lack of quality and time-sensitive financial information. Make sure you keep good-quality minutes, and that a copy of the signed set is given to each director. This can be a very valuable source of evidence that the board has acted with care and skill at a later stage.

9. Manage your accountability by being prepared to explain what has happened if things go wrong, and what you did to put it right. Above all, accept that there is collective responsibility for your action.

10. All corporate policies are important, but some are very very important – not least your health and safety policy.*1 Make sure you keep abreast of changes, are well informed and that you liaise with your workforce on both strategic development and implementation of your health and safety policies. Above all, make sure that your board decisions reflect your health and safety intention. Directors can be criminally liable if their company breaches certain legislation, including some health and safety and environmental legislation.

These tips are not about making the board process so cumbersome that you lose sight of the purpose of the board. Rather, they’re here to help you ensure your board serves its proper purpose in the best way it can.

The job of the board, remember, is to drive the strategic business of the company. As Lord Hanson said, ‘If the board isn’t doing that … who is?’
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