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Preface



This book and Book 1 AQA A-level Law for Year 1 and AS are written for the AQA specification for A-level Law. The order of topics covered follows that of the AQA specification. There is also a chart setting out the coverage of the specification and where to find the related material in this book.


As well as factual material on the topics, evaluation is included for all areas where it is required by AQA’s specification.


The content is broken up into manageable ‘bites’, and throughout we have used features which have proved popular in previous texts for A-and AS-level Law. These include key facts charts, case charts, highlighting cases and diagrams.


Activities for students are also included. These are based on a variety of sources, such as newspaper and internet articles, research material and decided cases. There are also application tasks so that students can practise applying the law to given scenarios.


The law is as we believe it to be on 1 March 2018.


Jacqueline Martin


Nick Price


Richard Wortley
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Introduction



This book has been written and designed for the new AQA A-level Law specification, introduced for first teaching in September 2017. It supplements AQA A-level Law for Year 1 and AS, and together the books cover the content required for AQA A-level Law for first examination in 2019.


Book 1 covers the content that is typically taught in the first year of the course, including an introduction to the nature and rule of law, the civil and criminal court systems and any alternatives available, the personnel involved in the legal system and how civil and criminal cases are funded. It also deals with how laws are made and how they are used in court. The book also contains some specific areas of criminal and civil law.


In the criminal law section, the general rules and content of criminal offences are covered, with particular emphasis on non-fatal offences against the person. In the civil law section, the emphasis is on the law of tort, particularly the rules of negligence and of occupiers’ liability and the remedies that can be claimed.


In this book, the topics of Book 1 are developed further, and it is likely that teachers will cover its content in the second year of the course. Criminal law is explored in greater depth, as the book considers fatal offences and some property offences, together with the rules of some part and full defences. Knowledge and understanding of tort law are extended by considering some further actions relating to land and vicarious liability. Optional topics of contract law and human rights are encompassed. Some theoretical issues are also covered, including issues of law and morality, law and justice, and law and society.


Books 1 and 2 together cover the content required for the AQA A-level Law specification. To view the full specification, and examples of assessment material, visit www.aqa.org.uk.


How to use this book


Each chapter has a range of features that have been designed to present the course content in a clear and accessible way, to give you confidence and to support you.
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Learning objectives


Each chapter starts with a list of what is to be studied and how this relates to the specification.
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Key terms


Key terms, highlighted in bold in the text, are defined.
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Key fact tables


These provide a summary of key facts.


Tables of key cases


These include descriptions of cases and comments on the points of law they illustrate.
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Tips


These are suggestions to help further your learning.
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Case studies


These provide examples of cases to illustrate points of law.
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Extension activities


These include challenging questions and activities to help advance your understanding.
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Look online


These weblinks will help you with further research and reading on the internet.
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In the news


Real events relating to specific areas of law are covered.
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Summary


These boxes contain summaries of what you have learned in each section.
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Activities


These appear throughout the book and have been designed to help you apply your knowledge and develop your understanding of various topics.
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Practice questions


These help you test your knowledge.
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Nature of law






1 Law and society
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After reading this chapter, you should be able to:




•  Understand the role law plays in society


•  Understand the effect of law on enforceable rights and the balance required between competing interests (for example public and private)


•  Understand the meaning and importance of fault in civil and/or criminal law
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1.1 The role law plays in society


1.1.1 What is society?


According to sociologists, a society is a group of people with common territory, interaction and culture. There are many individuals in society who share aspects of their culture, such as language, beliefs, values, behaviour and material objects that make up their way of life. Members of a society will not necessarily have every aspect of culture in common. This may appear to give separate societies within a geographical country, such as where there is apartheid or large groups of people with the same ethnicity living close to each other.


Society today is very complex and every state has different groups within society. Pluralism is a term used when smaller groups within a larger society maintain their unique cultural identities, and their values and practices are accepted by the wider culture provided they are consistent with the laws and values of the wider society.


1.1.2 Pluralism


In the context of this chapter, pluralism may be defined as a form of society in which the members of minority groups maintain their independent cultural traditions while being a part of society as a whole. A pluralist believes that the existence of different types of people, beliefs and opinions within a society is a good thing. This requires tolerance from everyone concerned.


Pluralism is not the same as multiculturalism. Multiculturalism lacks a dominant culture. If the dominant culture is weakened, societies can easily pass from cultural pluralism into multiculturalism, without any intentional steps being taken by that society. If communities function separately from each other, or compete with one another, they are not considered culturally pluralistic.


The United Kingdom is a society composed of many groups of people, some of whom originally belonged to other societies. There is a long history of invasion, such as the Romans, the Vikings and the Norman Conquest. Since the Norman Conquest there have been many examples of relatively large immigrations to the United Kingdom, such as the Huguenots who, in the seventeenth and eighteenth centuries, left their homes in France to escape persecution. The influence of the British Empire and Commonwealth enabled immigration from many parts of the world. Successive governments have either encouraged or discouraged immigration from different countries and of different groups.


Members of a particular culture, religion or immigrant society tend to congregate together for comfort and also to preserve the cultural identity of their society. Some practices that are common in other societies will inevitably offend or contradict the values and beliefs of society as a whole. Groups seeking to become part of a pluralistic society often have to give up many of their original traditions in order to fit in. This is known as assimilation, and can be seen in the gradual loss of immigrant’s language as they assimilate society’s use of English as the language of society in the UK.


However, in pluralistic societies, groups do not have to give up all of their former beliefs and practices. Many groups within a pluralistic society retain their traditions, such as Chinese communities celebrating the Lunar New Year.


UK society has people from different societies who blend together into a single mass. In a pluralistic society, no single group is officially considered more influential than another. However, powerful informal mechanisms, such as prejudice and discrimination, work to keep many groups out of the political process or out of certain neighbourhoods, or to prevent free expression of their values and beliefs. The role of law includes the regulation and control of society.
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Chinese New Year parade in Manchester





1.1.3 Law in society


The rule of law cannot exist without a transparent legal system. Law attempts to control society through regulation. This requires a clear set of laws that are freely and easily accessible to all, strong enforcement structures, and an independent judiciary to protect citizens against the arbitrary use of power by the state, individuals or any other organisation. Lord Bingham, at the end of the twentieth century, held office successively as Master of the Rolls, Lord Chief Justice of England and Wales and Senior Law Lord of the United Kingdom, the only person ever to hold all three offices. In 2010 he published The Rule of Law, in which he identified the core principle of the rule of law as being:




“ …that all persons and authorities within the state, whether public or private, should be bound by and entitled to the benefit of laws publicly and prospectively promulgated and publicly administered in the courts. ”
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He set out the rule of law through eight principles which society, the state and the judiciary must embrace. His principles are these:





1  The state must abide by both domestic and international law. This means no government has the ability to act at whim.



2  People should only be punished for crimes set out by law.



3  Questions on the infringement of rights should be subject to the application of law, not discretion.



4  The law should be accessible, clear, precise and open to public scrutiny.



5  All people should be treated equally.



6  There must be respect for human rights.



7  Courts must be accessible, affordable and cases should be heard without excessive delay.



8  The means must be provided for resolving, without prohibitive cost or inordinate delay, bona fide disputes which the parties themselves are unable to resolve.
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Lord Bingham





These principles result in certain roles for law in society:





1  To protect people from harm – typically by the mechanisms of the criminal law with respect to harm by other people or by dangerous things such as unsafe machinery or pollution.



2  To ensure a common good – by providing facilities for all such as education and health care.



3  To settle arguments and disputes – this is the idea of a civil justice system.





These roles result in regulating and controlling society and make a balance between competing interests within society. These principles and roles highlight the importance of fault as a basis for law in society.
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Tip


When considering law and society, consider the balance of interests between the state, the majority of society and minorities within society. Does the state protect minorities or does it persecute them?


[image: ]





1.1.4 Social control


Much of the balance between different sectors of society is aimed to achieve social control, which may be either informal or formal. Informal social control occurs through the family, the peer group, the local community and societal group. Formal social control occurs through specific social agencies which have the role of maintaining order in society. This is the criminal justice system, including the police force, the judiciary, the probation and prison services as well as law makers – Parliament through Acts of Parliament and through delegating its powers to local law makers such as local councils and the judiciary in its interpretation and application of the law. The civil justice system also does this so that disputes can be settled through formal mechanisms trusted by society.


Social control is important because without it there would be the likelihood of anarchy. Social control should protect those less able to protect themselves, such as children, disabled people or those who are ill.


Rosco Pound’s book, Social Control Through Law, was published in 1942. He suggested that the subject matter of law involves examining manifestations of human nature which require social control to assert or realise individual expectations. Pound formulated a list of social-ethical principles, with a three-fold purpose:





1  They identify and explain human claims, demands, or interests of a given social order.



2  They express what the majority of individuals in a given society want the law to do.



3  They guide the courts in applying the law.





He states that individual interests, public interests and social interests overlap and that claims, demands and desires can be placed in all three categories. Rights, unlike interests, have many different meanings.


The increasing rate of litigation in society can be seen as a result of the decline of the family’s and religious institutions’ control over an individual’s behaviour. The result is that the law exerts greater control over the public and private lives of most members of society. Law is now the paramount agency of social control.


Social control entails rules of behaviour that should be followed by the members of a society. Some of the rules of conduct fall into the realm of good manners as the culture defines them. As such they describe behaviour that is socially desirable but not necessarily compulsory. Other rules of conduct are not optional and are enforced by laws.


Some areas of law are confusing because they are inconsistent or open to interpretation in different situations. Killing another individual is considered to be a serious crime except when it is done in battle during a war. There is a distinction between murder, manslaughter and other crimes where a death has occurred such as causing death by dangerous driving. The offence of murder has a mandatory life sentence. Other offences involving death do not. There is a wide disparity in sentencing for the same offence.
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Look online


Read this article online and discuss whether the sentence was appropriate for this crime: www.thestar.co.uk/whats-on/out-and-about/death-crash-driver-freed-1-316624.
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Suicide is not a crime. The law on assisted suicide indicates the confusion there is in the law. Assisting a suicide is a crime. Those convicted could face up to 14 years in prison. Whether there is a prosecution is a matter of prosecution policy. The policy should be to balance the interests of the individual against society’s view of what is right.


The policy includes a list of public interest factors that will influence whether or not someone is prosecuted for assisting suicide. In cases of encouraging or assisting suicide, prosecutors must apply the public interest factors in making their decision. A prosecution will usually take place unless the prosecutor is sure that there are sufficient public interest factors against it. This is balancing interests in practice.


A prosecution is less likely if:





•  the person made a voluntary, informed decision to end his or her life



•  the assister was wholly motivated by compassion



•  the assister tried to discourage the person, and



•  the assister’s actions could be seen as reluctant encouragement or assistance.





The policy says that police and prosecutors should take a common sense approach to financial gain. If compassion was clearly the only reason behind the assister’s actions, the fact that he or she may have gained some benefit will not usually be a factor in favour of prosecution. This is hardly clear for a situation like that of Debbie Purdy who had multiple sclerosis (MS). Shortly after her diagnosis in 1995, she began to think about how to have choice and control over her death. She argued that it was against her human rights not to know if her husband would be prosecuted if he went abroad with her so that she could die in a country where assisted suicide is legal. In 2009, she won her case in the House of Lords. The judges said that the law was not clear enough about when people would be prosecuted for encouraging or assisting suicide and guidelines have been drawn up.


Criminal and civil disputes are rarely simple matters in any society. Laws may be open to interpretation, and there is often a difference of opinion about the evidence. In criminal law, when guilt is established, there can be a difference of opinion about the appropriate punishment. In civil law, there may be disagreement about the quantum of damages or the wording of an injunction. Because these issues are open to differing conclusions, most societies settle legal cases in a manner agreed by the entire community, or at least a representative sample of it.


The jury system is based on this idea, but jurors do not choose the sentence, only whether or not the defendant is guilty. The assumption is made that jurors will come to an understanding that would be acceptable to a ‘reasonable man’. In most societies in the past, the reasonable man was thought to be male and judges were also almost exclusively male. Women and children were not thought to be reasonable, nor were uneducated poor men. Subsequently, they were excluded from being jurors and judges. Society today has changed and the law recognises this. However, although the law recognises equality, it does not always enforce it.


1.2 The effect of law on enforceable rights and the balance required between competing interests (such as public and private)


Through regulation by the law, control of society is expected to be effected. The notion of fault in this context will be explored later in this chapter in the context of criminal law and the law of tort. These two areas of law also balance conflicting interests in society. Examples can be seen in the conflict between every individual and the criminal law, for example where defences such as insanity and loss of control are in issue. In the law of tort, there is a balance to be made between the victim and the tortfeasor; this balance may well be viewed through damages, even though money cannot fully balance a loss of life or the loss of expectation of a long life. The way in which the law attempts to balance conflicting interests will now be discussed in the context of contract law and human rights law.
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Tip


Examples of balancing interests and fault can be drawn from any area of law.
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When considering the balance of interests, there are three questions to consider:





1  What interests can be identified?



2  What is the conflict between these interests?



3  What is the legal mechanism by which the conflict is mediated?





1.2.1 The balance of competing interests in contract law


In contract law, the courts are often confronted with the interests of two innocent parties, both of whom believe they have a plausible legal argument.


What interests can be identified?


In any contract there are two obvious interests – the two parties to the contract. Each party to the contract wants to get the best deal possible. However, the two parties rarely are acting as equals in the negotiations. The law recognises this by categorising parties to a contract as consumers or traders, to use the nomenclature of the Consumer Rights Act 2015. The state also wants to ensure that the different interests are served by the law and that regulations ensure protection and encourage a thriving economy, whether the contract is between two individuals who may each be considered a consumer, or two businesses who can be seen as traders.


Similarly, the parties can be seen as buyer and seller of goods or buyer of services and provider of services (or a mixture of both), with parties being consumers or traders (businesses).


Third parties also have potential interest in a contract where the subject matter of the contract may benefit them. Examples of this include where someone is given a present and the present then proves to not work correctly, or where one person books a holiday for a group of friends.


What is the conflict between these interests?


The conflict arises from the desire of a stronger party to dictate the terms of a contract. This can be seen in a number of areas. Most obviously, this comes with respect to written terms in a contract. If there is complete freedom of contract, the only option for a weaker party is to decline to accept an offer that has terms that seem unacceptable and so decline to make a contract.


The conflict also arises from the principle that only a party to a contract can take legal action upon it. This means that those who are not a party to the contract cannot enforce any rights they might have had if they had made the contract directly.


What is the legal mechanism by which the conflict is mediated?


The law addresses these conflicts in a number of ways including:





•  by implying terms in contracts between traders and consumers through the Consumer Rights Act 2015



•  by regulating the legal effectiveness of exclusion clauses in contracts not covered by the Consumer Rights Act 2015



•  through the Contracts (Rights of Third Parties) Act 1999



•  through judicial creativity with respect to remedies.





Implied terms in contracts between traders and consumers through the Consumer Rights Act 2015


Law controls the way in which sectors of society can impose their will and profit from others through legislation such as the Consumer Rights Act 2015. This Act is sometimes criticised for protecting consumers in society at the expense of business. The Consumer Rights Act 2015 brings together rights and remedies available to consumers when making a contract with a business. The law is supposed to be straightforward so that consumers can buy and businesses can sell to them knowing what must be done. When problems arise, disputes should be sorted out more quickly and cheaply. The difficulty with this is that many consumers do not know their rights and some businesses try to avoid their duties. The lack of access to the law for many on the basis of ignorance and cost still means that many people in society do not attempt to enforce their rights and business still holds sway, particularly businesses with a poor record of ethical dealings.
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For details of the rights of consumers, see Chapter 20, section 20.5.
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By regulating the legal effectiveness of exclusion clauses in contracts not covered by the Consumer Rights Act 2015


This applies to non-consumer contracts – not just contracts between businesses, but also those where someone who would normally be considered a consumer is involved, but the subject matter does not fall within the scope of the Consumer Rights Act 2015. An example of this latter category would be a rental agreement on a flat or house. Here there is often an imbalance between the parties and successive legislation has failed to prevent illegal actions and unfair contracts imposed by so called ‘rogue landlords’. The article below shows that local authorities are having to take steps to redress this imbalance between many members of society and an unscrupulous few.
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In the news


Council crackdown on rogue landlords to improve housing standards


North Lincolnshire Council is looking to launch a new licence for private landlords, aimed at protecting their most vulnerable residents and raising housing standards in the private rented sector for the benefit of tenants.


Many landlords in areas of Scunthorpe act responsibly but unfortunately this is not the case across the board. As a result, in some properties residents live in inadequate conditions that the property owners are doing little about.


The new scheme would require all private landlords within the designated area to apply for a licence for each property they let out. The licence would then last for five years.


To become licence-holders, landlords would have to meet certain standards before they could legally rent out a property. A set of conditions would also be attached to the licence regarding the standard and management of the property itself. The licence would ensure that all the houses in this area are fit for tenants to live in and they have the full range of facilities they need.


Cllr Richard Hannigan, Deputy Leader of North Lincolnshire Council, said:




“ This scheme is not meant to stop people renting privately in Scunthorpe town centre, nor is it to deter landlords from renting out their properties. This new licence will root out and tackle rogue landlords who are taking advantage of their tenants by allowing them to live in unacceptable conditions.







We recognise and thank many of the landlords in this area who are good landlords; they should have no problems achieving a licence for their properties. However, this new licence will ensure all landlords in the area take responsibility for the homes they let and their tenants.







Bringing in a set of standards for landlords and their properties will have a knock- on effect on the neighbourhood, helping to keep it cleaner, reducing anti-social behaviour, and making it altogether a nicer place to live. ”





Before bringing into effect the new licensing scheme, the council will be consulting with residents, landlords and other affected parties to gather information and opinions on how the licence will help.


Source: Adapted from an article on the North Lincolnshire Council website, 22 September 2017


[image: ]





While few landlords will deliberately include the right to use violence to evict a tenant, many will use exclusion clauses and related notices to try to evade their legal responsibilities. Even where the law on exclusion clauses makes the term unenforceable, the mere existence of the term will put many off complaining or trying to enforce their rights. Exclusion clauses are terms in a contract that exclude or limit liability for a breach of the contract. They may also attempt to exclude liability in other areas of law, for example under the tort of negligence. Exclusion clauses also include terms in a contract that limit liability for a breach of contract or other loss.


The judiciary has moved from the idea of freedom of contract seen in L’Estrange v Graucob (1934) to find ways of reducing or extinguishing the effect of some exclusion clauses, particularly those contained in notices with decisions such as Olley v Marlborough Court Hotel (1949), but the effect of the decisions left an inconsistency in approach to the protection of those in a weaker bargaining position affected by the existence of the exclusion clause, as can be seen in the cases of Spurling v Bradshaw (1956) and Hollier v Rambler Motors (1972). Parliamentary efforts such as the Unfair Contract Terms Act 1977 can be criticised for using expressions such as ‘so far as is fair and reasonable’, which could be seen as a license to litigate – litigation that is not supported by legal funding and which is discouraged by the effort involved and lack of confidence in the legal system to provide a remedy without undue risk to the claimant and which, if successful, might be enforced successfully against the defendant.


It should also be noted that many businesses with a large customer base in the UK make it a term of the contract that the law is a foreign law; for example, Amazon refers to the law of Luxembourg in some terms and conditions and Spotify to the law of Sweden. While these legal systems may be perfectly satisfactory in balancing the interests, for example of the business and its consumer customers, it remains another daunting hurdle for any who might have a legitimate claim to make.


The Contracts (Rights of Third Parties) Act 1999


We have seen a shift in the law as stated by judges with respect to third party rights in contract over the years from the approach in Tweddle v Atkinson (1861), where the claim failed as the claimant was not a party to the contract and so had no legal interest in the case. This strict rule has been modified by the 1999 Act, but this Act has had little practical effect as many contracts exclude its effect and there has not been any test of the reasonableness of such an exclusion clause to date.


An example from a barrister’s chambers is:




“ This Agreement governs the rights and obligations of the Barrister and the Authorised Person towards each other and confers no benefit upon any third party (including the Lay Client). The ability of third parties to enforce any rights under the Contracts (Rights of Third Parties) Act 1999 is hereby excluded.”


Source: http://onepumpcourt.co.uk/standard-contractual-terms/
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Judicial creativity with respect to remedies


The law states that only a party to a contract may sue on it and gain a remedy. However, in Jackson v Horizon Holidays (1975) the House of Lords awarded the claimant damages on his own behalf and on behalf of his family for their disappointment over a package holiday that failed to match the advertised description. This award was made even though Mr Jackson was the only member of his family who was a party to the contract for the holiday.


There are of course many reasons to applaud this decision, but it might well be argued that this just decision is actually no more than an implied application of the law of agency. Despite this, many still have difficulty successfully claiming from travel companies and airlines.


1.2.2 The balance of competing interests in human rights law


Human rights law balances the individual and his or her freedoms under the European Convention on Human Rights (ECHR) with the law of the state. The balance is between the human rights of the individual and the state and its organs. This may be reflected in civil law or criminal law, or both together. It does this in three ways:





1  All UK law must be interpreted, so far as it is possible to do so, in a way that is compatible with rights under the Convention.



2  If an Act of Parliament breaches these rights, the legislation is incompatible with Convention rights. The law remains valid. However, it remains up to Parliament to decide whether or not to amend the law.



3  It is unlawful for any public authority to act incompatibly with human rights, unless required by a statutory duty to do so. Where an individual’s rights have been violated, he or she can bring court proceedings against the public authority.





If a declaration of incompatibility is made, the Government has the choice of:





•  doing nothing



•  changing the offending law or the practice



•  making a remedial order; this can include amending an Act or a piece of secondary legislation, and under s 10 of the Human Rights Act (HRA) 1998 a piece of legislation can be repealed by ministerial order (a ‘Henry VIII clause’).





Such a declaration should only be made as a last resort, and s 3 requires the courts to do all they can to achieve compatibility. They should not rewrite legislation or do anything that undermines the relationship between the legislature and the courts.
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See Chapter 29 for details of the case of R (on the application of T, JB and AW) v Chief Constable of Greater Manchester, Secretary of State for the Home Department and Secretary of State for Justice (2013).
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Related changes continue to be proposed to refine the law on human rights in the UK.
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In the news


Rules on childhood criminal records should be relaxed, MPs say


Rules governing the disclosure of childhood criminal records should be relaxed, a new Commons report says, claiming Britain’s current system could be falling short of its international obligations.


According to the report from Westminster’s Justice Select Committee, violent offences committed under the age of 18 should not always be automatically flagged up in checks as it prevents children from moving on from their past and ‘creates barriers to rehabilitation’.


Calling for a major overhaul of the scheme, the MPs warn the current system undermines the principles of youth justice, adding that rules could mean the Government is falling short of the UK’s obligations under the UN Convention on the Rights of the Child.


The committee said the problems caused by the disclosure regime could affect significant numbers of people. In 2014/15, 26 per cent of standard Disclosure and Barring Service (DBS) checks and 23 per cent of enhanced checks related to subjects who were under 18 at the time of a conviction.


Most sex offences cannot be filtered and the report raises concerns over the implications for children penalised for ‘sexting’. It says: ‘We do not think that the difficult problem of sexual offending by children is assisted by giving them a record of a non-filterable sexual offence.’


The assessment suggests a number of features that could be included in a new filtering scheme for offences committed in childhood.


‘The Government confirmed to us that its primary objective in youth justice is to stop people being drawn into crime, with consequent blighting of the life chances, as well as harm being caused to victims and communities,’ said Bob Neill, the chair of the Justice Select Committee.


‘But these laudable aims are systematically undermined by the current disclosure regime; mistakes made as a teenager can follow someone around for decades and create a barrier to rehabilitation, as well as profound problems with access to employment and education.’


Witnesses who gave evidence to the MPs also highlighted the adverse effect of childhood criminal records on individuals’ access to employment, education, housing, insurance and visas for travel. They added that it also had a ‘discriminatory impact’ on particular groups, including those within the care system and Black, Asian and Minority Ethnic (BAME) groups.


‘Overall, the inquiry evidence strongly supported the case for changing the criminal records disclosure system,’ the report added. ‘For young adults, the majority of those who expressed a view thought that reform was also needed.’


Under the Rehabilitation of Offenders Act 1974, individuals are not required to divulge past convictions and cautions once they have become ‘spent’ – meaning a certain period of time has passed.


But there are some circumstances when disclosure can be requested, and employers are required to carry out checks when hiring people for certain roles, such as work with children or vulnerable adults.


MPs called for the filtering process – the framework that regulates when someone has to disclose convictions and cautions even though they are spent – to be ‘radically revised’.


The scheme was introduced so that someone who would otherwise be required to disclose all of his or her criminal history would not be required to do so if the convictions or cautions were for old and minor offences.


Source: Adapted from an article by Ashley Cowburn in the Independent online, 26 October 2017
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1.3 The meaning and importance of fault in civil and/or criminal law



Fault, in a legal sense, is some form of wrongdoing. This might be an offence in criminal law or being negligent in the civil law of tort. Fault is the term used to describe the idea of blameworthiness. It then usually ensures that the person at fault has legal responsibility. Sometimes a person can be at fault even if the offence or action carried out is termed ‘no fault’.


1.3.1 Examples of liability depending upon fault


There are many examples of liability depending on fault in both civil and criminal law that are studied in this specification. Some examples are set out below, but you can use any others you choose.


Criminal law examples


In criminal law, there is a general presumption that liability is based upon fault. A person should not be held liable for a criminal offence unless he or she is to some extent blameworthy, or at fault. This underpins the concept of mens rea in a criminal offence, as it is what is in a person’s mind that distinguishes between an accident and a criminal offence. For example, kicking someone rather than the ball in a game of football will not normally be considered criminal. It is part and parcel of the game, and only becomes criminal when the kick is deliberately intended to cause an injury so that the necessary element of mens rea can be established. Usually such incidents are dealt with under the laws of football or, on occasions, in civil law.


The general rule is that the actus reus must be voluntary, which has been examined in the case of Hill v Baxter (1958). However, fault can occur where the defendant omits, or fails, to do something when a duty has been imposed. This has been seen in the cases such as R v Dytham (1979), R v Stone and Dobinson (1977), R v Pittwood (1902) and R v Miller (1983).
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See AQA A-level Law for Year 1 and AS, Chapter 19 for details of these cases.
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Causation in both criminal and civil law also illustrates the way in which fault is seen as a basic constituent of the law. The criminal law case of White (1910) shows that the law treats the concept of fault in a manner that might not necessarily appeal to all members of society; the fact that White was not guilty of killing his mother as she died from natural causes rather than the poison he had administered to her would make many in society believe he should be found guilty of something. This is rectified by the possibility of guilt of other offences such as attempted murder or administering a noxious thing under s 23 of the Offences Against the Person Act 1861. The choice of offence means that the law can ensure the best chance of conviction where a person is considered to be at fault criminally – see, for example, the choice of offence in the article reproduced here.
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In the news


Young woman appears in court accused of forcing a man to smoke cannabis at knife-point


A young woman was charged at Teesside Magistrates’ Court with two counts of affray and one count of administering a ‘poison or noxious thing’. It is alleged that the defendant held a knife to the victim and forced him to smoke cannabis. Because of the seriousness of the charges, the case was referred to the Crown Court.


Source: Adapted from an article by James Cain in Gazette Live online, 17 April 2017
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In civil law, this is mirrored in the principle of factual causation, although it may be there is no other avenue for redress available as in Barnett v Kensington and Chelsea Hospital (1969).


The availability of a defence recognises that the defendant may have committed the actus reus of an offence, with the appropriate mens rea, but still not be at fault, for example in the defences of self-defence or insanity.
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See Chapter 12, section 12.1 for information on the defence of self-defence and Chapter 11, section 11.1 for information on the defence of insanity.
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Similarly, the partial defences to a charge of murder show that the law recognises that not all killings are equally blameworthy and the level of fault perceived may result in conviction for a lesser, but nonetheless serious offence. Society accepts this and also puts pressure on the law to reflect concerns on the way in which the law operates. This can be seen in the strength of feeling that there is with respect to violence against women, particularly in a domestic context. The difficulty is that the law lags in this area, if only in its enforcement. This has been the case for many years, as in famous cases such as that of R v Ahluwalia (1992).
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Look online


Look up this case online and consider the sentencing: www.independent.co.uk/news/uk/brutalised-wife-appeals-against-murder-verdict-kiranjit-ahluwalia-given-a-life-sentence-for-killing-1534433.html.
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Extension activity


Research what happened as a result of pressure brought about in the Ahluwalia case (and similar cases). What can you find in the press about domestic violence and society’s failings today? List the cases and make notes to develop an argument that the law is not reflecting the needs of society in the areas of domestic violence and also of stalking.
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With offences of strict liability, while it can be argued that they are not truly criminal, the actus reus still has an element of fault – at least in the sense that someone has responsibility for the event that has occurred, whether it is exceeding the speed limit or a question of health and safety. Society views this as important for the safety and security of all members of society including the person responsible, and again demonstrates that fault is an essential part of the criminal law.


Whatever the offence in criminal law, conviction results in a sentence being imposed. Section 143(1) of the Criminal Justice Act 2003 provides:




“ In considering the seriousness of any offence, the court must consider the offender’s culpability in committing the offence and any harm which the offence caused, was intended to cause or might foreseeably have caused.”
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Culpability can be equated to fault or blameworthiness and so reflects the essential nature of fault in criminal law. A note to paragraph 1.7 of the Sentencing Council’s Guidelines states:




“ Note: There are offences where liability is strict and no culpability need be proved for the purposes of obtaining a conviction, but the degree of culpability is still important when deciding sentence. The extent to which recklessness, knowledge or negligence are involved in a particular offence will vary.”
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Extension activity


Read the Sentencing Council’s Guidelines and write down how these can be viewed as informing law and society, law and justice in particular. You can find them online at: www.sentencingcouncil.org.uk/wp-content/uploads/web_seriousness_guideline.pdf.
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One example of the importance of fault and the use of sentencing can be seen in the case of R v Clarke (2017).
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R v Clarke (2017)


Clarke and another appellant, Cooper, aged 101 and 96 respectively, were sentenced to imprisonment for historic sex offences. In terms of sentencing, there is ‘a limited degree of mercy’ to be shown on account of the defendant’s age and likelihood of reoffending. However, culpability must be taken into account.


The court stated:




“ Whilst we consider that an offender’s diminished life expectancy, his age, health and the prospect of dying in prison are factors legitimately to be taken into account in passing sentence, they have to be balanced against the gravity of the offending, (including the harm done to victims), and the public interest in setting appropriate punishment for very serious crimes. Whilst courts should make allowance for the factors of extreme old age, we consider that the approach of taking them into account in a limited way is the correct one. ”
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1.3.2 Fault in civil and criminal law


We have seen that causation is relevant in both civil and criminal law. Negligence, however, is an area of civil law that is used in the offence of gross negligence manslaughter, as seen in the case of Adomako (1995).
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For case details of R v Adomako (1995), see Chapter 7, section 7.3.
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The law provides for a criminal conviction where the defendant had no mens rea based on intent or recklessness but the jury considers the negligence to be so bad as to be criminal.


Civil law


While civil law is concerned with weighing the interests of the two parties to an action and providing the most suitable remedy where appropriate, one part, the law of tort, is concerned with civil wrongs. In most areas of tort, liability will only be imposed where a party is at fault.


The award of damages in negligence is compensatory and is intended to restore the claimant to his or her pre-accident position, so far as money can do this. The defendant’s fault is linked to the extent of harm that has been caused. However, where the defendant contributes to his or her own harm or injury, the rules of contributory negligence will apply, as this splits fault between the two parties.
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For more information about damages in negligence, see AQA A-level Law for Year 1 and AS, Chapter 24.
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Occasionally exemplary damages may be awarded. Here, the fault is considered so extreme as to go beyond what would normally be awarded, thus showing the importance of fault. In Treadaway v Chief Constable of West Midlands (1994), the claimant had been tortured by the police into making a confession to a crime, and subsequently sentenced to 15 years’ imprisonment. Exemplary damages of £50 000 were awarded against the police, as they had shown total disregard for the law. Interestingly, the decision not to prosecute the police for any offence of assault against Treadaway was reviewed, but the police remained protected and there is no proper reflection of the fault of the parties.


Vicarious liability can occur without any fault. In the criminal case of Harrow LBC v Shah (1999), it can be argued that the guilty shop owner had no fault, merely responsibility. In civil law, the principle of vicarious liability has a potentially similar effect.
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See AQA A-level Law for Year 1 and AS, Chapter 21, section 21.3.2 for discussion of Harrow LBC v Shah and Shah (1999). For more information on vicarious liability, see Chapter 16 of this book.
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The Consumer Rights Act 2015 includes a fairness test with respect to the enforceability of terms and to consumer notices in contracts. The Act defines ‘unfair’ terms as those which put the consumer at a disadvantage, by limiting the consumer’s rights or disproportionately increasing their obligations as compared to the trader’s rights and obligations. This balance is made without reference to fault and seems to be made on the basis of shifting liability, arguably to excess, onto the trader to the benefit of the consumer. However, it can be argued that if, for example, goods sold are defective, then the supplier is at fault and should not be permitted to exclude that liability.


In human rights law, a state’s margin of appreciation allows some exceptions to the idea of fault by a state (and therefore a society) from fulfilling its obligations under the ECHR. The term ‘margin of appreciation’ refers to the space for manoeuvre that the Strasbourg organs are willing to grant national authorities in fulfilling their obligations under the ECHR.
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Summary





•  Law plays three primary roles in society:







    –  to protect people from harm


    –  to ensure a common good


    –  to settle arguments and disputes regarding finite resources.








•  This can be seen in the effect of law on the balance between competing interests within society and the importance of fault as a basis for law in society.



•  Different areas of law reflect this balance which is often unequal, particularly from the point of view of some communities and some sectors of society.



•  The concept of fault plays a major role in both civil and criminal law.
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2 Law and morality
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After reading this chapter, you should be able to:





•  Understand the distinction between law and morality and the diversity of moral views in a pluralist society



•  Understand the relationship between law and morality and its importance



•  Understand the legal enforcement of moral values
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2.1 The distinction between law and morals


The nature of law has been considered in AQA A-level Law for Year1/AS, Chapters 1 and 2. The distinction between law and morality will now be discussed.


2.1.1 What is law?


As we have seen, rules exist in many contexts. A rule is something that determines the way in which we behave, whether because we submit ourselves to it voluntarily, as would be the case with moral rules, or because it is enforceable in some general way, as would be the case with laws.


Some rules are not based on law or morality, but are often referred to as laws. These might be the laws of football or the laws of chess. They are generally observed in the context in which they operate. If these laws are broken, there are sanctions in the context of the sport. Many would view any form of cheating in a sport or game as wrong and possibly as immoral.


Some laws are laws relating to the operation of the universe, such as the three laws of thermodynamics. These laws are immutable – they are unchanging and cannot be broken. The rules we are concerned with are English law. There are two main theories relating to the nature of law:





•  legal positivism




•  natural law.





Legal positivism


Legal positivists believe that laws are valid where they are made by the recognised legislative power in the state; they do not have to satisfy any higher authority.


Each legal positivist has his own individual explanation of the theory. The nineteenth century philosophers are often referred to as classical legal positivists. Jeremy Bentham and John Austin are the best known of them.


Jeremy Bentham


Bentham was a utilitarian and law reformer. He made a distinction between what the law is, and commenting on its merits or otherwise. He believed that the philosophy of law should be concerned purely with what law is. He wrote: ‘The existence of law is one thing, its merit or demerit is another. A law which exists is a law, though we happen to dislike it.’


So, as an individual or a group of individuals we might find a law offensive, but this does not affect its validity. In other words, morality is irrelevant to law.


John Austin


Austin developed the command theory of law. This has three main principles:





•  Laws are commands issued by the uncommanded commander – the sovereign.



•  Such commands are enforced by sanctions.



•  A sovereign is one who is obeyed by the majority.





Austin recognised a sovereign as one whom society obeys habitually. This sovereign might be a single person (the king or queen or dictator) or a collective sovereign such as a Parliament, with a number of individuals, each having various authoritative powers. The authority is given by Parliament, for example to judges. Sanctions in criminal law are straightforward – disobey the law and suffer punishment (sanctions).


Other legal positivists: Hart, Raz and Kelsen


Criticisms of Austin and his rather simplistic view have been made by the modern legal positivists, in particular Professor H.L.A. Hart. Other modern legal positivists include Hans Kelsen and Joseph Raz. Kelsen argues that morality is no part of law. It is neither good nor bad. Raz argues that the identity and existence of a legal system may be tested by reference to three elements:





•  efficacy



•  institutional character



•  sources.





Law is autonomous – we can identify its content without recourse to morality.


As a legal positivist, Hart insists on the separation of law and morality. His model of law is more sophisticated than that of Austin. He argues that there are two categories of rules, primary and secondary. These combine to form the basis of a workable legal system:





1  Primary rules either impose legal obligations or grant powers. Obligations include behaviour that is subject to the criminal law – such as not to kill or steal – and powers enable an individual to, for example, make a will.



2  Secondary rules are concerned with the operation of primary legal rules. Hart identifies three specific secondary rules:







    •  The rule of recognition – this sets criteria for identifying primary rules.


    •  Rules of change – these identify how legal rules are formed, amended or repealed.


    •  Rules of adjudication – these enable the courts to settle disputes and interpret the law.
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Figure 2.1 Key facts chart about legal philosophers who are utilitarian and legal positivists





Natural law


Natural lawyers reject legal positivism. They believe that the validity of man-made laws depends upon the laws being compatible with a higher, moral authority. Where laws do not satisfy the requirements of this higher moral authority, the laws lack validity. There are different views on natural law, reflected in the work of Thomas Aquinas and Lon Fuller.


In ancient Athens, the philosopher Plato and his pupil Aristotle considered the question of how human beings should act. Both started by reflecting on the meaning of ‘goodness’. For Aristotle, evil originates in naturally or morally failing to fulfil part or all of human nature and his definition of goodness. This is the basis for natural law. Ethics involves defining human nature, and from that definition deriving laws as principles of behaviour which either support or prevent human flourishing.


Thomas Aquinas


Thomas Aquinas combined the philosophy of Aristotle with Christian theology, including the Bible and the Ten Commandments, and Catholic Church tradition. He saw in Aristotle’s philosophy a rational foundation for Christian doctrine. He sets out four kinds of law in his work, Summa Theologica:





•  Eternal law: all things have a natural tendency to pursue their own God-given goals because all things are created by God. Human beings can have some understanding of the eternal law. This would include the laws of gravity.



•  Natural law: the moral code which human beings are naturally inclined towards. What is good is that which we are naturally inclined towards. Man-made law must conform to this as it comes from a higher authority.



•  Positive divine law is the commands of God – the Ten Commandments.



•  Positive human law must be in accordance with natural law.





Aquinas also stated that there are three natural ends or goals from which we can work out moral principles:





1  Anything that exists has a natural tendency to go on existing. Natural law opposes death; therefore murder is wrong as it prevents human fulfilment.



2  All animals have a natural tendency to mate and bring up their young. Natural law commands we should follow this natural tendency. The right to life is paramount, as is the protection of children.



3  Humans have a rational nature which inclines us to know the truth about God and God’s world and to live ordered lives in society. Natural law commands we should worship God (the ultimate purpose of humans), learn and live in harmony with others.





These goals help people work out our moral principles that should be reflected in man-made laws.


Lon Fuller


Fuller wrote The Morality of Law in 1964. He rejected legal positivism and also traditional religious forms of natural law theory. He argued that law serves a purpose. That purpose is ‘to achieve social order through subjecting people’s conduct to the guidance of general rules by which they may themselves orient their behaviour’.


If law is to achieve this purpose, it must satisfy eight principles which make up an inner morality of law. This is described by Fuller as a procedural version of natural law. Under the eight principles, laws should be:





•  In existence – there must be rules which exist and not rules created for each specific case.



•  Promulgated – that is, published, as law must be made public and not kept secret. Statutes and case law are all published in the UK, and statutes and delegated legislation have no effect until published.



•  Prospective – set out in advance. It is illogical to govern conduct today by rules that will be enacted tomorrow. However, there can be exceptions where irregularities are remedied. This might bring into question case law generally, as exemplified by the case of R v R (1991).



•  Clear and concise – so that they can be understood and obeyed by everyone. It is debatable whether modern legislation can be considered clear and concise given the volume of legislation and the size of some Acts of Parliament. The Cabinet Office and the Office of the Parliamentary Counsel published a paper in 2013 entitled ‘When Laws Become Too Complex’. This recognised that there have been improvements since the 1970s but still found it necessary to launch a good law initiative.



•  Not contradictory in nature – demanding competing actions gives no clear guidance as to what behaviour is expected by the law.



•  Not require the impossible – must provide rules that humans are capable of fulfilling even if it is not always easy to draw the line between extreme difficulty and impossibility.



•  Constant – this means that law must not keep changing rapidly if it is to produce stable expectations of what is required. However, this does not mean that law cannot change in order to meet the changing needs of society.



•  Applied and administered as stated – what officials do must be in accordance with the law. People must not be subject to the arbitrary power and will of those in authority. This means that while officials can have discretion in coming to a decision, that discretion must be exercised for reasons within the law.





Hart criticises Fuller, not for the principles themselves but for calling them a morality.
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Figure 2.2 Key facts chart on legal philosophers who are natural lawyers






2.1.2 What is morality?



Hart’s criticism of Fuller raises the question of what is morality. Morality is defined in the Oxford English Dictionary as ‘a particular system of values and principles of conduct, especially one held by a specified person or society’.


Morality can be a personal morality or a collective morality of society as a whole.


Morality is ‘normative’ or prescriptive; that is, it specifies what ought to be done and delineates acceptable and unacceptable behaviour. In our society and in many others, morality has been influenced to a large extent by religious beliefs. The Bible provides a moral code for Christian communities, both in the very basic and strict rules of the Ten Commandments, and in the more advanced, socially aware teachings of Christ. In Islam, the Koran provides a very extensive moral code for Muslims.


Morality is the moral code that touches virtually every area of our lives – behaviour towards fellow human beings, money and property, and sexuality. There are ‘core’ moral beliefs such as issues surrounding birth, death and families.


Although morality is concerned with issues of ‘right’ and ‘wrong’, it is not at all black and white. Mary Warnock, an academic who has been predominantly concerned with moral issues, said:




“ I do not believe that there is a neat way of marking off moral issues from all others; some people, at some time, may regard things as matters of moral right and moral wrong, which at another time or in another place are thought to be matters of taste, or of no importance at all. ”
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Moral attitudes change over time. This can be seen in attitudes to issues such as abortion, homosexuality, drugs and drink-driving. Morality was easy to see as a common morality when societies were insular, structured and not exposed to different beliefs and values. The customs of society formed the basis of a code of conduct that reflected that society, and members of the society accepted these customs in large measure. It was therefore part of the morality of that age. However, we now live in a multicultural society where there are a wide range of views.


Sociologist Emile Durkheim identified a range of factors as potentially contributing to the breakdown of a common morality. These included:





•  the increasing specialisation of labour



•  the growing ethnic diversity within society



•  the fading influence of religious belief.





All of these factors are increasingly apparent in pluralist societies today. Under Durkheim’s analysis, we should not be surprised to discover a parallel growth in the diversity of moral outlook and in norms of behaviour in modern Britain. There is, therefore, a more obvious difference between an individual’s moral code and that of society as a whole.


The essential core of society is based on a shared morality; without a shared morality, society disintegrates. Law aims to prevent the disintegration of society, and so will reflect morality.


2.1.3 Characteristics of legal and moral rules


In order to discover the characteristics of legal and moral rules, it is useful to compare them under a number of headings:





•  their origins



•  their date of commencement



•  their enforcement



•  their ease of change



•  their certainty of content



•  the way the rules are applied.





These characteristics help to identify the rules and distinguish legal and moral rules.


Their origins


It is generally possible to trace legal rules back to a source. Originally this was the common law. The law of tort and contract have been developed incrementally by judges. Today, statutes have become an increasingly large source of law, together with delegated legislation. European Union law has become a major source of law making in the UK through treaties, directives, regulations and decisions.


Conventions that the UK subscribes to such as the ECHR also play their part in the origin of law in the UK today.


Moral rules are more difficult to trace back to a precise origin. The Bible and the Koran form the basis for many individuals of their moral outlook. Codes such as these inform attitudes towards issues such as premarital sex, theft and how one treats fellow humans. For those who do not follow religious teaching, morality is based upon upbringing, education, peer views, or the leanings of their own consciences. For most people, their morality is based on a combination of all these influences.


Their date of commencement


Legal rules generally have a start date. Acts of Parliament come into force at a specific time. Precedents operate from the date of the decision, although it can be argued they have retrospective effect, as with the decision in R v R (1991).


Moral rules are less straightforward. For example, Western attitudes towards pre-marital sex have undergone significant change in the last 100 years. It is not possible to attach a date to this change, as it is part of a wider change in social attitudes towards matters of sexual morality. Similarly, it is not possible to fix a date when a person’s particular morality came into being – it evolves over time.


Their enforcement


Legal rules can be enforced by the courts following a designated procedure and with appropriate sanctions such as criminal penalties or civil damages.


Sanctions may also be available for those who breach moral codes. Someone who uses offensive language may be excluded from a sports or social club. Moral rules are usually enforced through public disapproval through the media or privately through social ostracism rather than a formal sanction. Moral rules are less enforceable than legal rules, but it is often easier to show views about them.


Their ease of change


In theory, legal rules are relatively easy to change. Parliament has authority to pass a law whenever it wants. In practice, however, Parliament is often slow to respond to change.


As we have seen, courts also have the power to change legal rules but only when a case comes to court.


Moral rules tend to change gradually, perhaps over decades or centuries. It is often only in hindsight that we become aware of such change.


Sometimes the law leads morality, and sometimes the law follows the lead of morality.


Their certainty of content


It is normally possible to discover the precise content of legal rules through published statutes, delegated legislation and law reports.


The content of moral rules may also be clear. However, knowledge of the content of moral rules can often only be acquired informally through exposure to them in the setting where they are applied, such as the home.


Application of the rules


Legal rules generally apply to everyone in a situation covered by the law. The only difference is the ability of every individual to access the law.


Moral rules, on the other hand, range in application from enjoying almost universal adoption to having only marginal acceptance. Differing views are taken by different individuals and different sectors of society. This is particularly apparent in a pluralist society.


2.2 The diversity of moral views in a pluralist society


We have explored the distinction between law and morals and the views of legal positivists and natural lawyers. We have also considered the characteristics of legal and moral rules. This section now considers the fact that there is likely to be a variety of moral views in a pluralist society.


2.2.1 Pluralism in the UK


Pluralism has been considered in the previous chapter. The UK has a multicultural society, with individuals having different or no religious beliefs. This leads to great variety in the moral values of the individuals in society. Often these individuals group together as a result of their moral views, whether as a collective view that binds them or because of common purpose in promoting their views. An individual’s views are protected under the ECHR, as is his or her right to express his or her views and assemble with others to express the collective views.


The country in which we live plays a significant role in shaping our lives. Both other members of society and the laws of the country shape our views. The kinds of lives we can lead are constrained by the state, which has the right to punish individuals if they go beyond what the state deems to be appropriate limits.


One example is that of the conscientious objector who, when the country is at war, refuses to fight. The large majority of society accept that they must be prepared to fight and may not fully accept the views of those who will not. Conscientious objectors believe it to be completely wrong in any circumstance and accept that the state may punish them and much of society will shun them. Such a view is not necessarily a judgement about a government’s policy but a moral judgement, drawn from personal beliefs. The difficulty arises when an individual changes his or her views.
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