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Introduction


Have American colleges and universities betrayed free speech? Conventional wisdom says yes: Students are woke, intolerant, and intellectually timid. Professors indoctrinate them with left-wing dogma. Administrators fail to stand up to their faculties and student bodies. As a result, colleges squelch disagreement and dissent. They have compromised their scholarly excellence, coddled their students, and left a generation of young people at risk for failure in their careers and as citizens.


This story gets repeated in books, articles, and political campaigns. It generates outrage online and in congressional hearings.


It is also badly wrong.


In this book, I will show that free speech is more robust on college campuses than in other sectors of our polarized society. Indeed, many campus controversies that are alleged to present threats to free speech turn out, on closer examination, to involve vigorous and entirely legitimate exercises of that right. Today’s young people are not so different from those of preceding generations: They value free speech and want exposure to diverse viewpoints, though they sometimes misunderstand what these ideals entail and struggle with how to apply them in difficult circumstances. When it comes to getting free speech right, colleges and America’s young people deserve higher marks than they get.


That is not to say everything is fine. Serious problems exist. Widely reported instances of mob censorship—such as the shameful disruption of speeches by the sociologist Charles Murray at Middlebury College in 2017 and by federal judge Kyle Duncan at Stanford Law School in 2023—are rare but also utterly inexcusable. Moreover, despite (or sometimes because of) the robust and occasionally combative discussions that take place on college campuses, students and faculty self-censor more often than they used to, and they find it harder to disagree and dialogue constructively about sensitive issues.


Colleges and universities do indeed face a free speech crisis, but not because they or their students are worse than the rest of America. On the contrary, the problem is that they are too much like the rest of America. Our country confronts a civic crisis. Americans in general, not just college students, self-censor more than in the past. More fundamentally, Americans exhibit a severe form of political polarization: We divide into distinct, cohesive political groups that not only disagree with but also dislike and distrust one another. We also increasingly communicate through media that privilege provocation and extremity over deliberation and comity. As a result, America’s civic discourse has become ruder and more partisan than in the recent past, and we are at risk of losing our ability to talk through our differences.


These conditions are likely to persist. To cope with them, we need rules, practices, and institutions that can promote civil discussion in a polarized, raucous, and often rude society. That need affects all of us, but it is especially urgent for colleges and universities, both because their scholarly mission depends on constructive discussion and because they educate the next generation of citizens.


The success of this project depends on understanding free speech in a way that goes beyond simple anticensorship rules or aphorisms about the “marketplace of ideas.” We need to appreciate how free speech relates to equality, civility, respect, and other ideals that are essential to our civic life.


The connections between free speech and equality demand special attention. Both values are fundamental to our country. The First Amendment to the United States Constitution proclaims that “Congress shall make no law… abridging the freedom of speech.” As we shall see in chapter 2, the Supreme Court has interpreted that provision to create breathtakingly expansive legal protections that extend even to statements that are untrue, offensive, heretical, hurtful, or hateful. America’s commitment to equality likewise reverberates throughout the nation’s history. It figures prominently in the Declaration of Independence and the amendments added to the Constitution after the Civil War, but it was Martin Luther King Jr. who articulated America’s egalitarian ideals most powerfully and unforgettably. Speaking in front of the Lincoln Memorial in 1963, King shared his dream of a nation where people of different races would “sit down together at the table of brotherhood” and where they would “not be judged by the color of their skin but by the content of their character.” If America is to become the inclusive polity that King imagined, its citizens must value and respect individuals from all groups and backgrounds. This idea of equal respect is crucial to America’s constitutional aspirations, and it is the core of the concept of equality that I will invoke throughout this book.1


Controversies about hateful or disparaging speech put the ideals of free speech and equality into apparent conflict with one another. When speakers insult or vilify racial minorities or Jews or gay people, many people reluctantly conclude that public officials and citizens must either censor hate speech or else quietly tolerate harms to minorities or marginalized groups. Some people have gone even further, seizing on the tension between free speech and equality to attack diversity, equity, and inclusion programs: They claim, in essence, that if DEI programs stigmatize certain viewpoints as racist, sexist, or homophobic, they thereby interfere with free speech.


These arguments misunderstand both free speech and equality. To promote civic discourse in an angry world, we need to know how to recognize, answer, and discourage hateful speech without censoring it. In some circumstances, stigmatization may be both fully consistent with free speech and morally justified: A free and multicultural community will inevitably rely on public criticism to establish social norms that permit people to interact constructively across differences of viewpoint and identity. That idea is central to this book, and it will allow us to see that many controversies about speech on campus, and in America more broadly, are not ultimately about censorship. They are instead about what it means for us to be civil to one another—or, put differently, they are about the terms of respect.


I approach these issues as both a constitutional scholar and a university leader. I taught constitutional law at New York University and Princeton University, and I have served for more than a decade as Princeton’s president after having been its provost (the university’s second-ranking officer) for nine years.


In this book, I am interested in free speech as an ethical and political principle more than as a legal one. When I examine American constitutional law, as I do in chapters 2 and 3, my main reasons for doing so are nonlegal: First, Supreme Court jurisprudence has significantly influenced America’s stunningly expansive conception of free speech, and second, the court’s cases and reasoning help to illuminate ethical issues about the relationships among speech, respect, and equality.


The principal focus of my argument in chapters 4 through 10 will be what colleges get right about free speech and how they can promote civil discourse. I will draw many of my examples from my experience at Princeton, where I can speak to the inside story. Civic crises on college campuses, however, are inevitably reflections of larger crises in society. That was true, for example, in the 1960s, and it is true today. Current controversies about American education are windows on deeper issues in our constitutional and political life. Those larger questions are the ultimate target of this book. Many of the policies recommended in chapter 10 will be useful not only on college campuses but in school districts, businesses, and other organizations. Chapter 11 looks outward from America’s campuses and assesses how America’s universities can help the nation through a period of intense and durable political polarization. At their best, colleges and universities model forms of discourse that are at once unfettered and inclusive. That kind of engagement is essential not only on America’s campuses but also in a country whose citizens must reestablish faith in their civic institutions and in one another at a time when partisan trends and communication technologies conspire to pull them apart.
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CHAPTER 1



Colleges in a Time of Civic Crisis


The United States is in a period of civic crisis marked by urgent, swirling, and sometimes violent disputes about the meaning of free speech and equality. College campuses are again at the epicenter of America’s social turbulence, as they were during the civil rights movement and Vietnam War protests of the 1960s and early 1970s. As Princeton University’s president, I have lived these issues for the last twelve years, and I will introduce them with a story from early in my presidency.


On Wednesday, November 18, 2015, a group of student protesters calling themselves the Black Justice League occupied my office in Nassau Hall, the oldest and most iconic building on the Princeton University campus. The protesters had many demands, including that the university remove the name of Woodrow Wilson from its School of Public and International Affairs because Wilson was a racist. This complaint touched sensitive nerves: Wilson graduated from Princeton in 1879, taught politics and public law there from 1890 to 1902, served as the university president from 1902 to 1910, and remade the institution during his tenure as a faculty member and president. Princetonians treated him as a hero if not a demigod.


In 2015, I was still a relatively new president, having taken the job in July 2013 after nine years as provost. I had never experienced anything like the sit-in. Indeed, Princeton had not seen a major protest for about twenty years.


My administrative colleagues and I knew the protest about Wilson was coming. The students had publicly announced their intention to rally on the front steps of Nassau Hall at the time of my regularly scheduled office hours. As my senior team and I planned for the event, I raised the possibility that the students would try to occupy the building, and I asked whether we should lock the presidential suite.


The university’s public safety officers favored that option. They knew that it was hard to get protesters out of a building after they entered, and they did not relish the prospect of arresting students if they refused to leave.


Some more-experienced colleagues, however, counseled openness. They had seen protests at Princeton in the 1980s and 1990s, and they told me not to worry. Locking doors, they suggested, would make the university look uncaring and confrontational. We should remain accessible and listen to our students. If they decided to occupy the building, there was a well-established playbook for getting them out.


In past protests at Princeton, the plan was basically this: The idea of a sit-in excites students, but the experience quickly becomes boring. After a few hours in a building or an office, they look for an exit strategy. The university can underscore this point by reminding the students that they are subject to disciplinary sanctions that will appear on their transcripts permanently. Once the students are primed to leave, administrators can offer token concessions that allow the protesters to save face. The students then vacate the building, and everything gets back to normal.


I agreed to leave the office doors open, and I stepped out of the building to hear what the students had to say. Listening to the students may have been fine, but leaving the doors open was a mistake. I was about to get a lesson in how the internet had changed the world since 1995, which was the last time that Princeton students occupied a building.


That protest took place when Harold Shapiro was president. Harold once told me that when some event roiled the campus, he liked to remind himself that, two blocks away, nobody knew it was happening. That was Harold’s way of telling me to put matters in perspective if it seemed as if the sky were falling. His wisdom was useful to me on many occasions. It was also entirely apt for the protests that took place during Harold’s presidency. I spoke, for example, to one loyal Princeton alum who, in his days as a student protester, accidentally split a table in two by sitting on it while occupying Nassau Hall. It was okay. The university replaced the table. Two blocks away, nobody knew.


But if a student broke a table during a protest today, the video would be on YouTube within minutes, and the online outrage machines would kick into overdrive. It is a different world.


After members of the Black Justice League announced their demands to a crowd outside Nassau Hall on that cold, overcast November afternoon, they swept into the building and headed straight for my office. Dean of the College Jill Dolan and I followed them. We talked with them until they began shouting over us with bullhorns.


As Dean Dolan and I conversed with the students, we noticed that some of them were using their phones to record us. The students quickly uploaded the video to the internet. They also had among them a student reporter who sent information to major news outlets. Two blocks away, lots of people soon knew exactly what was happening.


The university’s communications office dutifully wrote press releases and stories for Princeton’s home page, but those efforts fell flat. Our team practiced twentieth-century journalism while the students used twenty-first-century media. They told the story first, which meant they shaped how people heard it.


Meanwhile, the university’s old playbook for ending the protest failed. Occupying a building was no longer the boring, isolating experience that it once was. The students could communicate with friends and families. They could do some of their classwork and reading, and they had access to news and entertainment.


The internet also meant that the protesters were in touch with lawyers. When deans raised the possibility of disciplinary action, students consulted legal counsel. They emailed faculty members on the disciplinary committee to determine what sanctions they might face and what defenses they might offer.


All this happened amid an online firestorm. Emails from the campus community and alumni were too numerous to read at the time, though in the weeks that followed I answered most of them. Others arrived from unknown sources; some were vile, racist, or threatening. Unidentified callers, including some who claimed to be Princeton alumni, telephoned my office and condemned the protesting students with obscenities and slurs that I naively thought had vanished years ago.


The occupation lasted thirty-two hours, though it seemed much longer. It ended after we responded to some of the concerns that the students raised, including by establishing a committee to study Wilson’s legacy and the honorific uses of his name on campus. We would in any event have had to get the students out of the building: As the protest was concluding, we learned of anonymous death threats that made us concerned about their safety.


At least two things had changed dramatically in the twenty years since students had last occupied Nassau Hall. One was that America had entered a new period of heightened conflict in its long struggle with racism and inequality. The election of Barack Obama in 2008, which many of us hoped would herald a new era of racial and egalitarian progress, instead provoked an ugly, white nationalist backlash. A few years later, the Black Lives Matter movement arose and gathered strength in reaction to a series of killings by vigilantes and law enforcement officers, including the killings of Trayvon Martin, Michael Brown, and Eric Garner.


By the fall of 2015, protests were sweeping through college campuses. Emotions ran hot, and reverberations were serious. University of Missouri Chancellor R. Bowen Loftin and University of Missouri System President Tim Wolfe both resigned in early November, less than two weeks before the protest at Princeton, because they had mishandled campus activism about race relations. Mary Spellman, the dean of students at Claremont McKenna College, also resigned in response to protests that month, and Thomas Rochon, the president of Ithaca College, would resign in January 2016 after months of protests on his campus.1


The second change was the rise of the internet and the media platforms that accompanied it. People connect and communicate faster and more widely than ever before. Much of the communication is visual: Everyone can record video and publish it to the world. Extremists are able to reach allies online even if they have none in their local communities. All of us can find news outlets tailored to, and reinforcing of, our perspectives. Websites and media platforms compete for our attention by using algorithms that rivet our attention with provocative or inflammatory content.


This new communications environment altered the dynamics of student protests at Princeton and elsewhere. It also contributed to the eruption of heated outrage and backlash regarding race in the United States. Videos displaying misconduct, violence, or cruelty—by police or protesters or anyone else—pack a visceral punch. Social media and partisan networks enable groups to amplify viewpoints, disinformation, or grievances. Hostile governments and malicious hackers can exploit those platforms to exacerbate existing divisions. Evidence suggests that foreign counterintelligence campaigns used fake social media posts to stoke fear, anger, and extremism around the 2015 campus protests in the United States.2


These developments have intensified in the years since 2015. They now form the core of a profound civic crisis that threatens to destabilize American society and government—a crisis made shockingly visible on January 6, 2021, when supporters of President Donald Trump assaulted the United States Capitol in an effort to overturn the results of a democratic election.


Questions about speech and equality are front and center in this crisis. Our country has been reckoning again with its historical sins, its ongoing injustices, and the fundamental question of what it means for such a huge and varied population to share a common good. Our political and civic discourse is increasingly fractious and dominated by new forms of media. Political polarization is disturbingly severe. People are losing trust in one another and in constitutional and social institutions. These conflicts were heightened by a global pandemic that disrupted civic habits and behaviors.


Like many past crises in the United States, today’s conflicts are playing out dramatically on college campuses—places of experimentation, generational change, hope, anxiety, and intellectual ferment. As the Princeton protests about Woodrow Wilson illustrate, recent student activism has often focused on opposition to language, symbols, or viewpoints that, according to the students, prevent full inclusivity or belonging. In some rare but well-publicized cases, activists have “deplatformed” conservative speakers, interrupting and heckling them so that they could not deliver their remarks. Worries about “cancel culture” and social ostracism are widespread.


Some people allege that colleges are creating the problems facing America by promoting identity politics or shielding students from meaningful argument about contending viewpoints. Others believe, or at least hope, that colleges can solve the problem by, for example, adding mandatory civics classes to the curriculum, encouraging more robust debate, celebrating free speech, and increasing the diversity of viewpoints represented on faculties and in the student body, or by teaching students to seek out and engage respectfully with viewpoints with which they disagree.


One should keep the turmoil on college campuses in perspective. The convulsions of the late 1960s and early 1970s were more violent and disruptive. Steve Starr won a Pulitzer Prize for a 1969 photograph of students after their takeover of Willard Straight Hall at Cornell University. The photo is stunning. The students carry rifles. One of them wears a bandolier filled with bullets. A year after the Cornell protest, a bombing at the University of Wisconsin killed a physicist and injured three other people. My university avoided the worst of the violence, but more than four thousand Princeton students, faculty, and staff voted to go on strike in the spring of 1970 in response to the American bombing of Cambodia. A Princeton student was convicted on arson charges after trying to set ablaze a nearby branch of the Institute for Defense Analyses, and there was a firebombing at the armory that housed the university’s Reserve Officers’ Training Corps programs. At least thus far, recent protests are tame by comparison.3


Today’s conflicts about collegiate education are nevertheless real and significant. And if the protests, on campuses and more broadly, are less extreme than those of 1968–1972, the underlying constitutional issues and the long-term risks to our system of government are at least as profound as those America faced fifty years ago. We appear to be dividing into political parties and social groups that are incapable of talking respectfully and constructively across our differences.


Protest, agitation, and dissension are—on campuses or elsewhere—signs of civic distress. They occur when more orderly forms of discussion have broken down or proven unsatisfactory. They are also, however, something more positive: They are instances in which people are speaking up rather than remaining silent, advocating for their vision of justice, and seeking change. That insight is essential to understanding the state of free speech on college campuses and the role of universities in American civic life.


For example, some commentators regarded the Princeton protest about Woodrow Wilson as a threat to free speech and open inquiry on the campus. One lecturer at the university disparaged the protesters as “crybaby fascists”: crybabies because they could not bear to see the university honor a historical figure whom they detested, and fascists because they wanted to stop the university community from using symbols and language that they found offensive. If such tender sensibilities were to determine the scope of permissible speech, according to this view, they would stifle the robust discussion essential to a good university or a free country.4


The protest had undeniably illiberal aspects. Using bullhorns to shout over people is awful behavior. Some of the protesters’ demands—for example, that the university require all faculty to complete racial sensitivity training—were inconsistent with academic freedom. More generally, I wish the student protesters had chosen different means, and different vocabularies, to make their points. But none of that changes the fact that the protest was itself an exercise of free speech, one that raised important, and previously ignored, questions for public discussion.


When alumni or others bemoan the alleged lack of free speech on college campuses, their complaints often focus not on the absence of speech but rather on the presence of provocative or disrespectful speech with which they disagree. They say they want more speech, but their arguments suggest that what they want is for students to be more civil, polite, or collegial. Civility and collegiality are desirable goals, but they are different from less censorship or more free speech.


Universities have a responsibility to elevate the conversation when valuable but uncivil speech occurs. After the sit-in at Nassau Hall, for example, Princeton formed committees to discuss issues raised during the protest, commissioned letters from historians about Wilson’s legacy, and created in-person and online forums to encourage community input. What began as a rude and disruptive protest became an extended civil discussion that addressed topics about race, equality, and history, issues that are important to both Princeton and America but are rarely discussed candidly in either. The student protesters were neither crybabies nor fascists. The university responded to them in a way that protected its commitments to both free speech and inclusivity. In the end, the episode was not a threat to free speech but a powerful example of how free speech should work in a community dedicated to inclusivity, open discussion, and values-based decision-making.


In the chapters ahead, I aim to convince you that these points apply more generally. By distinguishing carefully between genuine violations of free speech principles and controversial, upsetting exercises of it, we can more accurately assess the state of free speech on campuses and in our society. I will argue that free speech on campus is far more robust than conventional opinion allows. Indeed, it is in better shape on campuses than in the rest of society, and it’s stronger now in important respects than it was at colleges or elsewhere during the recent, more tranquil past.


We will also be able to better discern and address the real problems that threaten speech on campus. I will argue that those problems affect our nation more broadly: They are neither unique to, nor the creation of, college students, Generation Z, faculty members, intellectuals, or any other cultural group. Today’s young people are much like the rest of us: They want to engage with diverse viewpoints, and when they fail to do so, it is usually because of characteristics they share with the rest of American society. The challenges we face emanate from two distinct but overlapping sources: America’s severe political polarization and the world’s changed communication platforms, including the radical impact of online media. Those conditions affect all of us. America is confronting a genuine civic crisis. It is visible on, but neither confined to nor caused by, our college campuses.


By understanding the character and causes of this crisis, we can better understand how to manage through it, on campuses and in our society more broadly. I do not mean that we can find ways to eliminate the fractious, angry mood that now dominates American political and social discourse. On the contrary, managing through the crisis entails, among other things, recognizing that our caustic public discourse has deep structural roots. It may persist for some time. We need strategies for coping with heated conflict and rude behavior, not just dreams of a distant day when public life becomes more peaceful or polite.


Though colleges cannot cure our civic ailments, they have a distinctive role to play in addressing them. They must manage the controversies that will inevitably erupt on their campuses, equip students to deal with the caustic discourse that will likely dominate our political culture for years to come, and generate research that might eventually lay the foundation for broader solutions. Most fundamentally, their truth-seeking scholarly and educational mission can provide a crucial counterweight to the fast, furious, and inflammatory argument that dominates much of the public sphere. In this way colleges and universities can better enable all of us to pursue the goals that are essential to our polity and our future.


The relationship between free speech and equality is fundamental to that project. People often suppose that, at least in current circumstances, free speech and equality are at odds with one another, so that one must ultimately either censor hateful speech or else compromise equality. Many campus controversies about free speech appear to involve exactly that unpleasant choice. Usually, such incidents arise when students denounce a speaker or a message that they deem discriminatory or hateful. On occasion, however, powerful adults try to suppress student speech on similar grounds, as when donors and legislators demanded that college administrators censor slogans chanted by pro-Palestinian protesters.5


Censorship, however, is not the only way to respond to the harms that come from offensive speech. What we loosely call “free speech” depends not only on a powerful anticensorship principle but also on institutions, structures, and rules that regulate and channel speech. Unstructured talk produces cacophony, not comprehension. This point is important to the government’s free speech obligations, but it becomes even more crucial when we consider free speech as an ethical rather than a legal principle. Shouting down a speaker is almost always wrong, but stigmatizing certain statements as shameful is sometimes not only permissible but appropriate to create the kinds of deliberative environments that colleges—and democracies—require.


Stigmatization is one way to enforce “civility rules,” by which I mean social norms that facilitate cooperation, learning, and political community (for example, civility rules may make it shameful to spread malicious gossip even if one has a legal right to do so). In the chapters that follow, I will show that many free speech controversies are mistakenly presented as instances of impermissible censorship when they are in fact entirely legitimate arguments about the content and role of civility rules. They reflect disagreements about the meaning of respect and, ultimately, what it means to treat people as equals. Those disputes are essential to a free society; indeed, they are part of the reason that free speech matters so much to a democracy.


Pitting free speech and equality against one another is thus a profound mistake. The American constitutional tradition depends on steadfast commitments to both ideals. To understand the challenges to civil discourse on campus and throughout American society, we need to begin by exploring how free speech and equality fit together. That requires a brief excursion into our nation’s constitutional history and a careful look at the last period in which protest roiled college campuses throughout the country. The civil rights movement of the 1960s reshaped America’s understanding of free speech, and concepts forged in that era continue to define battle lines about what people can and cannot say today.
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CHAPTER 2



The Progressive Roots of American Free Speech Doctrine


Many recent controversies about free speech share a common structure: A speaker says something to college students that they regard as offensive. They protest, or they go further by interrupting, stifling, or humiliating the speaker. A brouhaha erupts on campus and in the press. Participants trade familiar arguments about, on the one hand, the need to tolerate offensive speech and, on the other hand, the genuine harms done by hateful speech. The fracas prompts hand-wringing about the sensitivities of “the younger generation,” whose members, according to tut-tutting pundits, ought to toughen up and seek exposure to competing viewpoints.


These episodes encourage the impression that free speech and equality are opposing ideals: If we really believe that people are free to express their views, no matter how bigoted or offensive, then we must tolerate whatever harm their remarks inflict on vulnerable groups. That tension leads some people, including some students, to question the value of America’s commitment to free speech: How excited should anyone be, in a country scarred by persistent inequality and injustice, by a right that, in some of its paradigmatic applications, protects the freedom of privileged persons to say hateful things about marginalized individuals or groups?


For others, the tension justifies skepticism about appeals to social justice or efforts to promote diversity, equity, and inclusion: By demanding that people treat and speak about one another respectfully, such programs inhibit, stigmatize, or condemn utterances that are disparaging or demeaning to particular groups and individuals. Free speech holds near-sacred status in America’s self-understanding, and any view, movement, or program deemed to conflict with it is in serious peril.


Instances of hate speech do indeed require hard judgments about how much harm we will tolerate to avoid the damage done by censorship. Those choices, however, conceal more profound affinities between America’s commitments to free speech and to equality. Indeed, as we will see in this chapter, the free speech rights familiar to us today emerged from the struggle for racial equality in the 1960s. America has the most speech-protective constitutional rights in the world, not in spite of their impact on equality and inclusivity, but rather because of their value to our nation’s struggle toward those ideals. That point has both historical and conceptual dimensions. If we fail to understand them, we will misdiagnose the conflicts affecting our society and our campuses today, and we will wrongly think ourselves obliged to choose between two ideals that are fundamental to our Constitution.


I will focus in this chapter on Supreme Court doctrine, the rules and decisions through which the court has elaborated the legal consequences of the Constitution’s abstract guarantees. That doctrine, like the constitutional provisions that it interprets, limits only what the government can do, not what private institutions and individuals can do. The court’s reasoning, however, will help us to understand what Americans mean when they invoke “free speech” as an ethical principle that applies, for example, to the behavior of administrators and students at private universities. That is partly because First Amendment doctrines have influenced American understandings of free speech more broadly. It is also because many private universities, including my own, have adopted free speech rules that largely mirror the Supreme Court’s understanding of the First Amendment.


To begin, we need to recognize the extraordinary—some might say extreme—character of American free speech rights today. American law takes to its limits an idea articulated by Justice Louis Brandeis in the 1927 Supreme Court case Whitney v. California. In a famous concurring opinion, Brandeis declared that when there is time enough to answer “falsehood and fallacies” with “discussion [or] education, the remedy to be applied is more speech, not enforced silence.” Simply put, the remedy for bad speech is more speech, not censorship or punishment.1


Whitney involved California’s Criminal Syndicalism Act, which the state was using to prosecute socialists, but modern jurisprudence applies the “more speech” principle far beyond that context. Racial and other slurs come under its umbrella, as do falsehoods about public figures (unless made with actual malice): If you do not like what is said in any of these contexts, the remedy is “more speech”—talk back and thicken your skin. I do not know of any other country in the world that affords so much protection to false or offensive speech, even when it causes demonstrable harm.


The sweep of American free speech law can be astonishing. No case better illustrates the power of those rights than the Supreme Court’s 2011 decision in Snyder v. Phelps. Fred Phelps was the founder of the Westboro Baptist Church in Topeka, Kansas. The church maintained that recent American war deaths were divine retribution for the country’s tolerance of homosexuality. Church members picketed hundreds of military funerals. When journalists reported on the church’s cruel and shocking insensitivity to Gold Star families—the families of service members who died while on active duty—the church obtained free publicity for its hateful message.2


In 2006, the church protested near the funeral of Marine Lance Corporal Matthew Snyder, who was killed while serving in Iraq’s Anbar Province. Signs held by the group during the protest included “God Hates the USA / Thank God for 9/11,” “Thank God for IEDs,” and “God Hates Fags.” (“IEDs” is short for “improvised explosive devices,” which accounted for nearly half of American troop deaths in Iraq.) After the funeral, members of the church also denounced the Snyder family, saying that by raising their son as a Catholic they had “taught [him] to be an idolator” and “raised him for the devil.”3


Albert Snyder, father of the fallen soldier, sued Phelps, his daughters, and the church for, among other things, intentional infliction of emotional distress. Snyder won at trial, but the Supreme Court vacated his award on the ground that the church members’ speech was fully protected by First Amendment free speech rights. The vote was eight to one. In the conclusion to his opinion for the court, Chief Justice John Roberts acknowledged the Snyder family’s pain but said that “we cannot react to that pain by punishing the speaker. As a Nation we have chosen a different course—to protect even hurtful speech on public issues to ensure that we do not stifle public debate.”4


Justice Samuel Alito was the lone dissenter. His impassioned dissent argued that “our profound national commitment to free and open debate is not a license for the vicious verbal assault that occurred in this case.” Justice Alito is known as a conservative justice, but this was not a liberal-conservative dispute. Conservative justices Clarence Thomas and Antonin Scalia both joined Chief Justice Roberts’s opinion, as did liberal justices Ruth Bader Ginsburg and Sonia Sotomayor. Meanwhile, John Paul Stevens, a liberal justice who retired from the court in the year prior to its Phelps decision, said publicly that he would have joined Justice Alito’s dissent were he still on the bench.5


There is nothing crazy or incoherent about the Alito/Stevens view of the issues in Snyder. In most liberal democracies, some version of the Alito/Stevens view is the law. Indeed, in some countries—such as Great Britain, which has an admirable free speech tradition—it would be a criminal offense to hold up a sign saying “God hates fags” just about anywhere, even absent the sensitive circumstances of a family funeral for a soldier killed in the line of duty.6


In the United States, by contrast, the Alito/Stevens position is a minority view not only on the Supreme Court but among constitutional lawyers more generally. It is not surprising that John Roberts got eight votes for his position, or that it attracted support from liberal and conservative justices alike.


How did America develop such an exceptional, fervidly speech-protective constitutional doctrine? Traditional lore traces those rights to the nation’s founding in the eighteenth century or to elegant dissents and concurrences authored by Justices Oliver Wendell Holmes and Louis Brandeis in the early twentieth century. That story is at best incomplete, however.


The American doctrine of free speech as we know it today emerged in the 1960s because of important historical and conceptual links between free speech and the American struggle for racial equality. If we are to understand how to promote civil discussion in today’s fractious society, we must begin by understanding the birth of modern free speech doctrine in a period of even greater tumult and conflict six decades ago.


Until 1964, the United States Supreme Court had a lackluster track record in free speech cases. The court meekly deferred as the government prosecuted socialists, including presidential candidate Eugene V. Debs, in the early twentieth century. It quailed again during the McCarthy hearings and sedition trials of the 1950s. There were a few notable departures from this pattern—most impressively, perhaps, the 1943 decision in West Virginia State Board of Education v. Barnette, which held that states could not compel schoolchildren to salute the American flag. But such cases were truly exceptional. Holmes and Brandeis were often dissenting (or concurring in decisions that upheld restrictions on speech) when they formulated the memorable phrases that are invoked today, about the “marketplace of ideas,” or the “clear and present danger” test, or the idea that when we confront false or harmful speech, “the remedy to be applied is more speech, not enforced silence.”7


The court changed course with astonishing force and rapidity in 1964 with New York Times v. Sullivan. We need to examine Sullivan in some detail because, in surprising and rarely appreciated ways, it set the stage for the arguments about free speech that roil America and its college campuses today.8


As Samantha Barbas demonstrates in her fine book about the case, Actual Malice, Sullivan emerged from the campaign for civil rights in the American South. Martin Luther King Jr.’s strategy of nonviolent resistance depended on, among other things, using the national press to document the brutal backlash against protesters and thereby generate sympathy for them and support for their cause. In March 1960, the Committee to Defend Martin Luther King and the Struggle for Freedom in the South published a paid advertisement in the New York Times. Headlined “Heed Their Rising Voices,” the advertisement described sit-ins and other peaceful protests by Black students. It pled for donations to help the students, who, it alleged, were “being met by an unprecedented wave of terror by those who would deny and negate” the freedoms promised by the American Constitution.9


The advertisement contained serious errors. It said, for example, that Alabama’s universities had padlocked their dining halls in an attempt to starve the protesting students, which was not true. According to the United States Supreme Court, “The campus dining hall was not padlocked on any occasion, and the only students who may have been barred from eating there were the few who had neither signed a preregistration application nor requested temporary meal tickets.”10


L. B. Sullivan, who was the police commissioner in Montgomery, Alabama, sued the New York Times in the Circuit Court of Montgomery County. He claimed that the advertisement had libeled him. Sullivan’s suit benefited not only from sympathetic judges and jurors in the Alabama court system but also from what lawyers at the time called the “three galloping presumptions” of American libel law, which was very friendly to plaintiffs. First, the law presumed that allegedly libelous speech was false. In other words, speakers bore the burden of proof to demonstrate that what they had said was true. Second, the law also presumed that false speech damaged a plaintiff’s reputation; speakers again had the burden of proving otherwise. Third, the law imposed damages regardless of the speaker’s intentions. In other words, if somebody sued you for libel, it did not matter how careful you had been or how innocent your intentions were; you had to pay damages unless you could prove that your statements were true or that your statements had not harmed the plaintiff’s reputation.11


Sullivan won a $500,000 award—roughly the equivalent of $5 million today—after a jury trial, even though the advertisement nowhere referred to him by name or position, and even though he presented no evidence of harm to his reputation. The libel award was the largest in Alabama history. Had it been upheld, it might have put the New York Times out of business. It quickly chilled the willingness of the Times, or any other newspaper, to run stories or advertisements criticizing Southern resistance to the civil rights movement. If papers published such material, their financial existence would depend entirely on their ability to get favorable verdicts from hostile Southern juries and judges—a risky proposition at best.12


The Times took the case to the United States Supreme Court. The paper’s chances did not look good. Not only did the court have a weak record in free speech cases generally, but it had never held that the First Amendment limited libel law in any way.13


In Times v. Sullivan, however, the Supreme Court rewrote the law of free speech. It ruled unanimously in favor of the New York Times, and it created a new and powerful restriction on libel law. The court held that everyone had the right to criticize public officials without fear of legal liability unless their statements were not only false but also made with “actual malice.”


This was a stunning change. Previously, defendants had borne the burden of proving their speech was true, and benign intentions had been irrelevant. Now, even false and demonstrably harmful speech was insulated from liability unless plaintiffs could prove that the speaker acted with “actual malice,” which, the court explained, required a “reckless,” not merely negligent, “disregard for the truth.” The Supreme Court had, suddenly and in a single decision, created one of the most speech-protective legal doctrines in history—and, for that matter, in the world today.


Justice William J. Brennan wrote the opinion of the court. He quoted at length from Justice Brandeis’s concurring opinion in Whitney and then declared that the Constitution expresses “a profound national commitment to the principle that debate on public issues should be uninhibited, robust, and wide-open, and that it may well include vehement, caustic, and sometimes unpleasantly sharp attacks on government and public officials.”14


That sentence was a game changer. It stated a powerful and attractive principle that reached far beyond libel law and would eventually help to reframe and animate much of First Amendment jurisprudence. Brennan’s sentence expresses the ethos of American free speech today, not just in the law but in society and ethics.


The Brandeis opinion had been around for nearly a half century before Brennan quoted it in Sullivan. Never had it produced a result so ringing and revolutionary. What changed?


There is no single answer, but the most powerful force driving the court’s jurisprudence in the early 1960s was the quest for racial equality in the American South. Sullivan is the product of its historical context, and we cannot understand its rationale without first appreciating how the civil rights movement shaped the justices’ thinking and the court’s docket.15


The Supreme Court held segregated schools to be unconstitutional in Brown v. Board of Education in 1954. Southern states resisted in almost every way imaginable, asserting, among other things, that they had the authority to nullify or ignore Supreme Court rulings. The issue reached the court directly in Cooper v. Aaron, a 1958 case about school desegregation in Little Rock, Arkansas. The Arkansas governor and the state legislature claimed the authority to interpret the Constitution for themselves. The Supreme Court responded by declaring that its rulings were the “law of the land” and binding on the states. The opinion was not merely unanimous but coauthored and individually signed by all nine justices.16


Both Brown’s desegregation mandate and the court’s own authority were at risk as Southern states resisted racial integration. The court could not count on good-faith efforts by local officials to interpret and apply the rules it announced—on the contrary, the justices knew that many officials, including those in the judiciary and every other branch of state government, would actively seek to exploit weaknesses, ambiguities, and loopholes in federal guarantees of racial equality. The Supreme Court could not solve this problem by reviewing and reversing cases one by one: The number of cases would be too large, and the timeline for review too lengthy, for that solution to work. To enforce the Constitution effectively, federal judges needed to shape constitutional doctrines that were sufficiently powerful and absolute to constrain the discretion of officials hell-bent on preserving segregation.


And that is what the federal courts did in a variety of cases, including several that arose from student protests on Southern campuses. New York Times v. Sullivan was one of those cases. The passages that Louis Brandeis crafted back in 1927 may have expressed a deep and timeless truth about the Constitution. Be that as it may, not until the civil rights movement and the accompanying threats to the court’s own authority did the justices translate Brandeis’s rhetoric into the powerful rights that we know today.17


The history of the American civil rights movement helps to explain not only the timing of the revolution in American free speech law but also—and this is hugely important for our purposes—the content of the changes. When justices identify a constitutional principle and translate it into administrable rules, they have to make a number of practical judgments about procedures, presumptions, and standards. If, for example, the constitutional principle is that citizens must have the freedom to criticize public officials without undue fear of libel suits, what rules are needed to implement that principle?


The Supreme Court said in Sullivan that officials can recover damages for libel only if they can prove the speaker acted with “actual malice,” meaning “reckless disregard for the truth.” But one can easily imagine other legal standards that would be much more speech protective than what existed before Sullivan but less protective than the rule announced in that case. For example, the court could have said that officials have the burden of proving falsehood and harm, but, if they do so, they can recover damages without also having to demonstrate that the speaker had malign intent. Or the court might have said that officials can recover damages if they prove that the speaker was negligent or careless, which is a standard commonly used in the law. Or, alternatively, the court could have gone further than Sullivan and said that officials can never recover, even when speakers act with reckless disregard for the truth—after all, shouldn’t the remedy for bad speech be more speech, not judicial sanctions?


One cannot choose among these standards by pointing to legal precedents or history: Precedent and history, after all, supported the “three galloping presumptions” of libel law. To select among “negligence,” “actual malice,” and other possible standards, the court had to make a judgment about how its chosen standard would affect human behavior and, with it, the achievement of constitutional goals. If officials could win by proving merely that a speaker was negligent (rather than malicious), would citizens remain silent because they feared liability? Or would they speak freely but carefully check their facts before making nasty allegations against public servants? We might think that such care is beneficial, after all.18


In Sullivan, the justices knew what would happen if they chose a standard like negligence to implement the Constitution’s commitment to “the principle that debate on public issues should be uninhibited, robust, and wide-open.” Southern courts would have resolved contested issues about truthfulness, negligence, and harm in favor of local officials and against protesters, journalists, and publishers. The Supreme Court needed a standard sufficiently powerful that civil rights activists—the court’s allies in the effort to enforce the equal protection clause in the American South—would feel free to criticize Southern public officials vigorously without fearing adverse rulings from local judges hostile to the activists and the court itself.19


Indeed, in Sullivan, the court not only chose the aggressive “actual malice” standard but then applied the standard to the facts. The court concluded that the evidence was constitutionally insufficient to support a finding that the Times or its codefendants had acted with “actual malice.” That is rare and radical. Even the Times’ eminent appellate lawyer, Herbert Wechsler, was stunned that the court went so far. The Supreme Court usually leaves factual determinations to trial courts; normally, if the court announces a new legal standard, it remands the case back to other courts so that they can apply the standard. In Sullivan, the Supreme Court itself applied the standard and found that it protected the Times and its codefendants, thereby effectively ending the case. The justices apparently did not trust the Alabama courts to make determinations of their own.20


Sullivan thus transformed American free speech law, not only by embracing at long last the principles that Holmes and Brandeis articulated mainly through concurring and dissenting opinions, but also by infusing constitutional doctrine with an absolutism responsive to the untrustworthiness of censorious state and local officials who were protecting a regime of racial segregation.
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