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INTRODUCTION


This book is about the history of Israel. I had no idea when I started writing it, though, that this would be one of the most important and historic years in Israel’s long history. Soon after I completed the first draft of this book, something wonderful happened: President Donald J. Trump announced that the United States would move its embassy from Tel Aviv to Jerusalem and officially recognize Jerusalem as the capital of Israel. Of course, the Jerusalem Embassy Act of 1995, which easily passed the House and the Senate, called for both these things more than twenty years ago. However, Presidents Bill Clinton, George W. Bush, and Barack Obama all kicked the can down the road every time they had a chance to put the resolution into effect. Those delays came to an end in December 2017, when President Trump finally took action on this important piece of legislation.


I was personally and tremendously touched on many levels that day. I have the honor of serving as Counsel to the 45th President of the United States, and I was in Washington with the president on the very day he announced the historic recognition of Jerusalem as Israel’s Capital. My entire family, including my grandchildren, were with me. We were able to spend time with the president, and I told him how proud we all were for what he had done. It was a day we will never forget. And now, as this book goes to print, the U.S. Embassy has been relocated to Jerusalem. We are truly living history.


The December 2017 decision should not have been a surprise. Just six months earlier, in June of that year, the U.S. Senate unanimously passed a resolution reaffirming the Act and calling on the President to abide by all its provisions. And yet, when President Trump did just that, the world erupted into a panic. World leaders, the United Nations, news media, and even U.S. senators who had reaffirmed the Act months earlier now criticized and attacked the president. These criticisms were devoid of any factual basis, and the unbelievable cognitive dissonance of some legislators became painfully apparent. They showed themselves to be friends with Israel and supporters of her rights in theory but certainly not in practice. This kind of disagreement and duplicity shows why a book like this is absolutely necessary—now more than ever.


“This will kill the two-state plan,” they screamed from Europe. “This will result in violence,” they yelled from around the Middle East. “Oslo accords are dead,” proclaimed Mahmoud Abbas, leader of the Palestinian Authority.1 And yet, for all this blustering, what actually happened? Thanks to God’s good grace, absolutely nothing. President Trump was right. Standing up for Israel’s rights—not to mention the United States’ right to have our embassy where we want it—did not lead to massive riots. As significant as the recognition of Israel has been for the Israeli people, it has effectively changed nothing for the rest of the world. Saudi Arabia, Turkey, and Jordan have all continued to develop and even expand inroads made unilaterally with Israel in terms of diplomatic and economic projects. Even now, the development of NEOM, a technologically advanced city on the coast of Saudi Arabia, may serve as one of the strongest bonds between countries in the area. On the other side of the Suez, Egypt and Israel have continued to work together on shared security concerns, such as those posed by Hamas in the Gaza Strip and ISIS in the Sinai. On the Friday following the announcement, Jews were able to pray at the Western Wall, Muslims continued to pray at the Al-Aqsa Mosque, and life continued as normal.


This begs the question: If nothing really changed, why was this such a momentous occasion? First, there is the history. All throughout Israel, archaeological digs have turned up artifacts showing connections between the land and the Jewish people. Just a few weeks before I sat down to write this preface, Israel discovered the seal of the prophet Isaiah in Jerusalem, right near the Temple Mount. It was Isaiah, of course, who prophesied that the Jewish people would one day regain sovereignty over that very mountain and that the nations of the world would bear witness. To say the Temple Mount and its Western Wall have no historical significance to the Jews (a claim that has been repeated endlessly by Israel’s detractors) is simply absurd—and it’s way past time the world stopped trading in these absurdities.


Second, there is the practicality of the matter. For modern Israelis, there’s no question that Jerusalem is the capital of Israel. It’s a fact of life for them. But, if others need further convincing, just look at the objective facts:




• Legally, Jerusalem is home to the Supreme Court of Israel, its parliament (the Knesset), and the Office of the Prime Minister.


• Culturally, Israel’s National Museum and Yad Vashem, the World Holocaust Remembrance Center, are in Jerusalem.


• From a census perspective, the bulk of Israel’s population resides in Jerusalem. The combined populations of the next two largest cities—Tel Aviv and Haifa—amount to only half of Jerusalem’s 1.2 million residents.


• Economically, Jerusalem is the economic capital of Israel. The population of Jerusalem swells every workday, as people travel from their homes in Tel Aviv to their jobs in Jerusalem. The government has invested $2 billion USD into a high-speed rail system just to reduce traffic and decrease the travel time for these commuters.


• As a destination city, Jerusalem represents a huge source of tourism from around the world. In 2013 alone, 75% of Israel’s tourists visited Jerusalem.2


• As far as industry, an entire industrial park devoted to international technology companies now sits in Har Hotzvim, providing further industrial power to an ever-growing Israeli technology sector. Jerusalem is currently transitioning into an even larger metropolis, with plans to build skyscrapers throughout the city while still protecting its historical roots. Educationally, Jerusalem is home to domestic universities and to extension campuses of other overseas universities.





All this development took decades of hard work and careful planning—all centered in Israel’s unwavering commitment to Jerusalem as its eternal heart, soul, and capital.


Third, the United States’ acknowledgment of Jerusalem as Israel’s capital, though fundamentally right and good in and of itself, may do the exact opposite of what many detractors claim and ultimately move peace negotiations forward. The peace process has stalled and stagnated for decades. Without any shakeup in the process, there has been no incentive to reach a lasting resolution. To this end, the Palestinians have completely turned their backs on the peace process and have tried to force Israel into capitulating due to pressure from the international community. For whatever reason—and there are several—the Palestinian Authority has done everything they can do to avoid the negotiation table. Now, they are aware that procrastination has consequences. They know Israel’s rights will not be held hostage forever and that, if they don’t come to the table, the world will move forward without them.


The next round of negotiations will recognize what everyone already knows is true: Jerusalem is and will always be the eternal capital of the Jewish state and the Jewish people. In his announcement, President Trump made it abundantly clear. “This is nothing more, or less, than a recognition of reality. It is also the right thing to do. It’s something that has to be done.… This decision is not intended, in any way, to reflect a departure from our strong commitment to facilitate a lasting peace agreement. We want an agreement that is a great deal for the Israelis and a great deal for the Palestinians.”3


It is a simple matter for the United States to recognize Jerusalem as Israel’s capital. But, as you’ll see in this book, Israel didn’t need the U.S.’s recognition. Jerusalem is and always has been the capital of Israel. No sovereign nation needs another nation’s permission to establish its capital anywhere within its legal borders; Israel has the historical, biblical, and legal authority to place its capital wherever it wants. As we dive into the research and case law, it’s my hope that you will understand once and for all why the headlines you see everyday matter in the world—and perhaps understand how and why much of the world is lying to you about what Israel is and what it wants in the Middle East.


With a lifetime of experience and advocacy behind me, and with my heart and mind firmly planted with the Jewish people, I humbly offer this examination into the rich history and legal underpinnings of Israel.
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OPENING ARGUMENTS
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OPENING STATEMENT




“If I speak in heat, I speak in zeal. You ask what I wish: my answer is, a national existence, which we have not. You ask me what I wish: my answer is, the Land of Promise. You ask me what I wish: my answer is, Jerusalem. You ask me what I wish: my answer is, the Temple—all we have forfeited, all we have yearned after, all for which we have fought—our beauteous country, our holy creed, our simple manners, and our ancient customs.”1


—BENJAMIN DISRAELI





Where’s Jordan? Where is my son?


That was the singular, overwhelming thought racing through my mind as the echoes of the explosions and sirens rang in my ears. I was relatively safe in a command bunker in Ashkelon on the border of Gaza, where I had been meeting with key Israeli leaders. As chief counsel of the American Center for Law and Justice (ACLJ), I was in Israel discussing a response to the ridiculous claims that the Israeli self-defense measures against Hamas constituted “war crimes.” To get a good picture of what life looked like under the threat of Hamas, I had asked to visit the border of Gaza myself. I wanted to see what the people of Israel faced every day. I just didn’t expect to see it quite so up close and personal.


My son Jordan, an attorney who works with me at the ACLJ, was outside the command bunker when the warning sirens went off. The sirens back in 2008 only gave us a fourteen-second warning. Fourteen seconds to get to shelter. Fourteen seconds of terror, of not knowing what was about to happen, and, worst of all, of wondering if my son was safe. The missile bombardment went on so long and the bombs were so massive that they could not let us leave the bunker for thirty minutes. As a lawyer championing the rights of Israel, I was outraged. As a parent fearing the safety of my child, I was terrified. I was there because I wanted to know what the Israeli people felt day in and day out, and now I knew. And I can never forget.


A Hamas rocket landed just seventy-five yards from my son. The trajectory of the rocket and the shape of its payload drove the blast away from his position. By the grace of God, Jordan was safe, but he watched the whole thing happen. He saw the earth explode less than a football field away from where he was standing. He felt the earth shake beneath a huge cloud of dust, dirt, and shrapnel.


Jordan and I were obviously shaken, but I’ll never forget the demeanor of the Israeli officials and soldiers who were with us. This was—and continues to be—simply a part of their daily lives. They live in a constant state of war, facing an enemy who wants nothing less than their absolute and total destruction. Whereas you and I may get up and worry about a busy day or a demanding project at work, this entire population worries about making it through the day with their lives—and national sovereignty—intact. And, I’m ashamed to say, most of the world doesn’t seem to care.


THE NEW WAR ZONE


We at the ACLJ can’t do much about the rockets flying over Israeli airspace, but we can wage war on the latest battleground in the fight for Israel. After decades of endless war, Israel’s enemies are taking the battle to a new war zone, one that is potentially more dangerous than any other: the world’s courtrooms.


LITIGATING ISRAEL’S RIGHT TO EXIST



The outcome of every trial I’ve been a part of in my thirty-seven years of law practice has come down to one thing: evidence. From local trial courts to the Supreme Court of the United States, it is all about the evidence. That’s real law, though. The case against Israel is something else entirely.


On March 7, 2016, a two-hundred-page federal lawsuit hit my desk with a thud. After almost four decades as both a government lawyer and as the chief counsel of the ACLJ, I’ve seen a lot of lawsuits. I can usually judge their merits rather quickly by examining the evidence and the legitimacy of the plaintiffs. That’s what made this particular complaint so troubling. There was a list of plaintiffs without real identification. The allegations in the complaint were certainly lengthy and dense, but they weren’t “legal” in any true sense of the word. The more I read, the more confused I became about what was really going on here.


Then it dawned on me. This lawsuit wasn’t about the law at all. I don’t think it was even meant to be at its heart. What I was reading, what I was about to engage in, was a political exercise in the guise of a lawsuit. It was an attempt to litigate the very existence and legitimacy of the Jewish State of Israel.


REPRESENTING WARRIORS



We represent the Gush Etzion Foundation, and I couldn’t be prouder to be associated with an organization with such a fine heritage. Built on land acquired by the Jewish community in the 1920s and 1930s, Gush Etzion is a collection of Jewish settlements that has a famed history. This region, located in the Judean Hills less than ten miles from Jerusalem, played a pivotal role in the defense of Jerusalem during the 1948–1949 Israeli War of Independence, which we will discuss at length in this book.


On May 12, 1948, enemy Arab forces reached Gush Etzion on their destructive march to capture Jerusalem. The Arab armies knew that, if they could plow through Gush Etzion quickly, they could sack a relatively undefended Jerusalem with ease. But they could not have expected the resistance they’d face in the valiant defense at Gush Etzion. Soldiers and civilians alike did all they could to hold the line until the next day, when it became clear that they could fight no longer. But that daylong battle gave Israeli reinforcements just the time they needed to mount a final defense in Jerusalem.


Sadly, every Israeli soldier and remaining civilian resident who was not evacuated from Gush Etzion was massacred by the Arab forces that day. However, their sacrifice was not in vain. By holding off the Arab forces for that one critical day, the people of Gush Etzion helped save Jerusalem. Jewish reinforcements arrived and were prepared to turn back the enemy by the time the Arab forces were able to get through the line at Gush Etzion.


The day after Gush Etzion fell, Israel declared its independence. David Ben-Gurion, Israel’s first prime minister, eulogized the defenders of Gush Etzion with the following words: “I can think of no battle in the annals of the Israel Defense Forces which was more magnificent, more tragic, or more heroic than the struggle for Gush Etzion.… If there exists a Jewish Jerusalem, our foremost thanks go to the defenders of Gush Etzion.”2


A lot has changed in the seventy years since that battle, but one thing remains true today: The people of Gush Etzion, as represented by the Gush Etzion Foundation, are still prepared to go to war to defend the Jewish people of Israel. And this time, I was going with them.


MAKING THE CASE



As you will see throughout this book, Israel has many enemies and faces all manner of attacks every day. Those attacks come in the form of missiles flying overhead, boycotts, attempted sanctions, and an endless stream of legal battles. Even though Israel is a sovereign nation fully recognized by the United Nations (UN), its opponents want nothing less than Israel’s complete destruction.


I have had some unique experiences during my legal career. Over the last three decades, I have appeared before the Supreme Court of the United States, as well as before numerous courts of appeal, before the International Criminal Court (ICC) in The Hague, and in numerous congressional hearings. But this particular issue—defending the legitimacy of the Jewish State of Israel—led me into one of the most incredible experiences of my career: appearing before the General Assembly of the United Nations on May 31, 2016. I had talked to representatives from other nations before, but here, on this momentous day, I was talking to all of them. The pressure was on.


As we begin this discussion about Israel’s very right to exist, I want to take you into the UN so you can understand where my passion for Israel comes from. It’s literally in my blood and in the blood of my family. And that blood boils when I hear of pro-Israel students and professors being silenced or punished on college campuses across the United States. There is a wave of anti-Israel hysteria sweeping across college campuses right now, fueled by the Boycott, Divestment, and Sanctions (BDS) movement, whose goal is nothing short of the complete delegitimization of Israel’s right to exist. That’s what my speech to the UN was all about. In reading parts of that speech, you’ll start to see why this issue is so important to me, and why it should become important to you as well.


I’ll admit, walking into the General Assembly room at the United Nations building in New York City was intimidating. Presidents, kings, dictators, and tyrants have stood at that massive marble podium. The room looks enormous from that perspective, with what seems like an endless sea of seats filled with world leaders. But the audience for this session wasn’t just those who were seated before me. The audience this day, in that setting, was the whole world.


After my formal introduction, I was escorted to the podium as a video was presented to the General Assembly. The video showcased the rampant discrimination that pro-Israel students and professors were facing on college campuses across the country. At the end of the video, I began my first presentation to the United Nations. Below is a partial transcript of that speech:




Mr. Ambassador, Your Excellency, Justice Rubinstein, Justice Amin, Ambassador Lauder, friends: what you saw in that video, taking place on America’s college campuses, is unacceptable.


It is unacceptable in a country governed by a constitution. It is unacceptable as a matter of law.


I’m before you today, and it’s a humbling experience for me. My grandfather, Schmulik Sekulow, traveled from Russia in 1914 aboard a boat that took him past the Statue of Liberty. He came through Ellis Island and was a fruit peddler in Brooklyn, New York.


His grandson—me—I get to argue cases at the Supreme Court of the United States, at international tribunals, and now appear before you. It is humbling.


But the task that we have before us is great, and we have no time for delay. In one of my very first Supreme Court arguments, one of the legal journals said I was rude, aggressive, and obnoxious.


We won that case unanimously. After we won the case, that periodical said I remained undeterred during intense questioning. In 2009, we opened our permanent office in Jerusalem. One year later, I found myself before the International Criminal Court in The Hague—the ICC. The Palestinian Authority, much like the BDS movement of today, sought to utilize an international tribunal for one purpose and one purpose only—to delegitimize the Jewish State of Israel.


I argued the law, and the law was clear: the Palestinian Authority was not a state, and it had no business being before the ICC. And the case must be dismissed.


Two years later that law was established, and the court did dismiss that action. That’s a victory, but the fact of the matter is BDS is the flip side of that same coin. We call it lawfare—utilizing the legal system to delegitimize a people or a group. Now, this is an ongoing battle at the ACLJ.


[Part of our strategy is to] expose the true nature of the BDS movement for what it is, and make no mistake about it—it is not a civil rights movement. It is a movement with one aim and one aim only. It is a long-term project created by anti-Israel and anti-Jewish activists that is designed with one purpose: to delegitimize and destroy the State of Israel. To delegitimize the Jewish people. To delegitimize those non-Jewish people that stand with Israel.


This is the agenda. They cloak it in the garb of the civil rights movement. This is no civil rights movement; this is an unconstitutional and illegal advocacy taking place in the United State of America. Make no mistake, the goal is unambiguous. The intent is clear. It is to create an environment so hostile that those students of you that are here today would be afraid to say the words, “I am a Zionist. I am a Jew.”


Never, never, on the memory of our families, should we allow that to take place in the least in the United States of America.


In the past year, ACLJ lawyers have briefed 30 state legislators on passing laws specifically to protect students, businesses, and others from this Boycott, Divestment, and Sanctions scheme. We believe that this year we will see that legislation passed in a number of states.


I want to talk about the legal issues. You know, I make my living practicing law. I have represented a variety of groups around the globe. We have offices in Strasbourg, France, Jerusalem, two in Africa, in Moscow. But in the United States of America, we are seeing right now a marked upswing on college campuses and universities concerning this BDS targeting.


And it comes in multiple forms. It is sometimes aimed at a student, who merely speaks out—exercises his or her free speech right. One of those students, from Loyola University, is with us today. She’s brave. She’s a hero. She stood up for her people and she did it in her college, and she was the one brought up on charges.


Now hear me: she exercised free speech rights, was non-disruptive, was being harassed by the BDS proponents of Loyola University in Chicago. She spoke out for her rights, and [as a result] she was being prosecuted by the college. That student, Talia Neiman, is here today. I’d like her to stand up please for a moment.


We had the privilege and honor to work with her, to put the College—the University—on notice that you better read your own rules. You better read your own regulations. You better read your own accrediting agencies’ principles because it does not allow targeted discrimination because someone is Jewish or pro-Israel. And that fact, by the way, got Loyola to back down. That’s some good news.


But let me take it a step further: it is not just students. There are professors. We are handling a number of those right now. Some of those professors are Israeli, most of them are Americans. Most of them—but not all of them—are Jewish. They have stood up for their rights as well.…


Friends, there’s a website that our coalition partners put together. EndBDS.com. For the students that are here: as you can tell, you’re not alone. Between us and our partners, there are hundreds, I will say thousands, of lawyers here in the United States and around the globe willing to defend—desiring to defend—[who are] winning these cases if we fight back.


I said we win these cases when we fight back. The truth is, we must win—we have no other option. This is our time and this is our moment.





I remember smiling when I read the part about being called “rude, aggressive, and obnoxious” and “undeterred” in defense of my clients. Depending on your perspective, I imagine all of those are true of me at some time or another. As it pertains to this debate, if you fall on the side of the anti-Israel Boycott, Divestment, and Sanctions camp, you’re definitely going to find me rude, aggressive, obnoxious, and undeterred. That’s because I believe that whole movement is built on a stack of lies, and I’m going to call them out one by one.


My team at the ACLJ and I are not ashamed to stand with Israel and its right to exist. We are fighting for Israel, and we’re fighting with everything we’ve got. We won’t back down. As I told you at the start of this book, Hamas even dropped a bomb on my son, but it didn’t stop us. You know what we did when the dust settled that day in Gaza? Jordan and I walked to the blast zone and picked up pieces of the rocket that almost killed him. I had those pieces set into a pair of cuff links, and I wore those cuff links the day I presented my case to the United Nations. I wear them as a reminder of the terror Israeli citizens live with every day and of the persecution Jewish and pro-Israel Americans face here in the United States.


A BATTLE WE MUST WIN


Litigating the legality of Israel in a federal court in Washington, DC, is not really litigation. It is lawfare, an attempt to use judicial systems as a weapon. It is warfare with briefs instead of bullets, with arguments instead of armaments. The aim—the destruction of the Jewish State—is the same, but the enemies’ tactics have changed. They’ve brought the battle into the court of law, but make no mistake: Israel is under attack today in courtrooms around the world.


In the federal lawsuit I’m working on with the Gush Etzion Foundation, the allegations in the complaint harkened back to the history of the Israeli-Palestinian conflict. In a court of law, I am limited in the length of the brief by a word and page count; not so in this book. Here, I want to answer the complaint more fully and present the law and evidence in support of the legitimacy of the Jewish State.


I don’t hesitate to say the Jewish State of Israel. That is precisely what it is—uniquely Jewish and Democratic. Then-outgoing Secretary of State John Kerry said of Israel in December 2016, “Israel can be either Jewish or Democratic. It cannot be both.”3 I respectfully—and vehemently—disagree. But don’t just take my word for it. Trust the evidence.


This book will concisely, accurately, and beyond the shadow of a doubt establish the legal and historical right for Israel to exist as a Jewish State. I will use biblical history, extra-biblical history, archaeology, and international law to make my case. You’ll see clearly why the Jewish people lay claim to the land, that there has been an enduring Jewish presence in Palestine (Israel) for almost four millennia, why Jerusalem should be considered their eternal capital, and how modern Israeli law is built upon the bedrock principle of human rights. And as we go, I will also give you a clear picture of the enemy we’re fighting and what’s at stake for the Jewish people—and the world—if we fail. We—you and I—cannot allow that to happen.


Let me be clear up front as we begin this tour through history and international law together. It is my intention to make this an exhaustive resource, to settle the matter of Israel’s right to exist as a Jewish state once and for all using every critical piece of history, every piece of archaeological evidence, every biblical record, and every legal principle available. As you read, you’ll see that I really haven’t left any stones unturned. That means you may come across some pages that you’ll need to read and then read again as you process the vast amount of information presented here. That’s okay. Do it. Fight through it. This is a critical issue on the world stage, and every fact I’m entering into evidence here further establishes the firm foundation on which the Jewish State of Israel stands today.


In this book, inasmuch as I am able, I will argue the evidence and facts of the case with the same “aggressive” attitude that I take with me into the Supreme Court. I have no choice. As I told the UN General Assembly, this is a war we must win.


We have no other option.


This is our time. This is our moment.


Let’s get started.
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THE NEW TOOLS OF WARFARE




Warfare: military operations between enemies; also, an activity undertaken by a politicalunit (as a nation) to weaken or destroyanother.1





Israel has been engaged in seemingly endless military conflict since its creation. The Jewish people have been on the receiving end of spears, clubs, swords, arrows, guns, tanks, bombs, missiles, and even extermination camps throughout Israel’s almost four-thousand-year history. Each generation, it seems, had to learn how to defend itself against a new breed of warfare. The methods were ever-changing but the goal was always the same: the destruction of the Jewish nation and the Jewish people. After four millennia of conflict, the most significant battle has moved off the field of war and has been focused on another increasingly relevant arena: modern lawfare.


The bulk of this book will delve into the rich, often contentious history of Israel as a nation, how it came to be, and how its neighbors have reacted to it. As we dig into the details throughout these chapters, you’ll see that Israel’s enemies have accused it of racism, intolerance, colonialism, apartheid, illegal occupation, crimes against humanity, and more. Even more common than these baseless accusations against Israel are the great lengths to which its enemies will go to slander and defame the most progressive and accepting country in the Middle East. We will explore all of this in further detail in later chapters, but for now, let’s put a modern face on the conflict. Before we dive into four thousand years of Jewish history, I want you to see the enemy we’re facing today. Doing so, however, means that you may not yet understand the full context of the accusations against Israel that I’ll mention below. I promise, though, that you will understand it all as you delve deeper into this book. For the time being, I think it is enough to say that we will prove that Israel has a legal right to the land within its borders; however, many of its neighbors and much of the international community disagree. This dispute over the land and Israel’s right to exist as a Jewish state are at the heart of the ongoing conflict that we’ll discuss here.


WAGING WAR IN THE COURTROOM


As we’ll see throughout this book, Israel is under attack—not just from bombs, but from something even more insidious: legal efforts to boycott and delegitimize its people and its place in the world. “Lawfare” is a term that has entered the academic, political, and legal lexicon only over the last several decades. First described in a 2001 essay by Colonel (now Major General) Charles J. Dunlap of the USAF, lawfare has been increasingly used to describe how many conflicts today, both domestic and abroad, are being waged in the courtroom, as opposed to or in addition to those being waged on the battlefield.2


In some ways, the evolution into lawfare can be viewed as a good thing. Prior to a more formalized rule of law concerning warfare, soldiers and states were left to the mercy of their enemies. The rampant destruction and violence that soldiers experienced during the First World War marked a change in how wars were to be fought moving forward. Aside from the horrors of trench warfare, World War I was one of the first times that the world experienced true industrialized war, which pitted human beings against the likes of tanks, land mines, mustard gas, automatic weapons, aerial combat, air strikes: what we’ve come to know as modern warfare.


By the end of World War I, the nations of the world faced the harsh reality that warfare as they knew it had changed forever. Left unchecked, the advancements in the destructive forces unleashed in times of war could ultimately destroy the world. The result was the beginning of an international legal framework that outlined new rules of war and engagement that many nations rely on today. While it wasn’t enough to stop the crisis that led to World War II, it was the start of a new sense of order to give some boundaries to the world’s ongoing international conflicts, especially as applied to those between nation-states. In a strange way, the law helped make warfare safer.


As often happens, however, the law also made things more complicated and, in a way, more dangerous to the long-term effects of war. Governments and advocacy groups have long used the law and legal strategies, like treaties and negotiations, to avoid the armed physical violence of the past. However, this new idea of lawfare—waging war in a legal sense—has empowered and emboldened groups and organizations to use the law as an offensive tool of conflict. As the “newest feature of twenty-first century combat,” lawfare defines the way the law is being used as an active force for change, often with groups using or exploiting the law to achieve specific political, social, or cultural ends.3 Nowhere is this legal exploitation more obvious or egregious than it is in the hands of Israel’s enemies.


THE ARAB LEAGUE BOYCOTT



One of Israel’s first battles in modern lawfare came in the mid-1940s, before Israel even declared its independence as a Jewish state. In the years leading up to Israel’s formal establishment in 1948, the entire Arab political structure inside Palestine and beyond deemed Israel—and the Jewish people as a whole—to be an unwanted presence in the region without a single shred of nuance or balance.


Throughout the early-to-mid 1940s, Jewish immigrants from all over the world were arriving in Israel, both to escape oppression and discrimination in their home countries during World War II and to establish a significant enough Jewish population to eventually form a viable Jewish autonomous state that, as we’ll discuss later, the Jewish people had been working toward since the end of the First World War.4 Many of these new immigrants contributed to the incredible economic growth and industrialization experienced in the region during that time. Recognizing this growth, surrounding Arab governments were disturbed at the idea of a permanent Jewish sovereign state in the region, and they immediately sought to destroy this fledgling nation before it could attain statehood.


Even before a formal boycott was ever issued, informal anti-Jewish boycotts in Palestine began to appear. Arab Palestinians were often physically attacked for conducting business with their Jewish neighbors.5 Then, on December 2, 1945, the Arab League—at the time comprising Egypt, Iraq, Lebanon, Transjordan (now Jordan), and North Yemen (the historical predecessor to modern-day Yemen)—issued a declaration that stated: “Products of Palestinian Jews are to be considered undesirable in Arab countries. They should be prohibited and refused as long as their production in Palestine might lead to the realization of Zionist political aims.”6


This declaration effectively instituted a geopolitical treaty that forbade Arab governments—and to a large extent, private Arab business enterprises—from engaging in economic relationships with Jewish industries in the region. It is noteworthy that this boycott was not directed at Israeli businesses—which would have been impossible, since Israel as a state did not yet exist—but at the Jewish people themselves. This shows that the Arab League boycott of Israel—largely a model and philosophy that the modern-day BDS movement is built upon today—was originally based on inherently anti-Semitic philosophies that sought to cleanse the region of any Jewish religious or ethnic presence in what was then Palestine.


In addition to the innate animosity toward the Jewish people, the boycott declaration also specifically spoke out against the creation of a Zionist state. The intent of the Arab League boycott, then, was clear. Not only did the Arabs have no intention of working with Israel, they wanted to prevent others from doing so as well. This is an example of the kind of existential harm the Arab League boycott posed by not merely choosing to cease its own dealings with Israel, but also pressuring others to stop.


The Arab League boycott had an undeniable effect on the political power and legitimacy of Israel in the Middle East and beyond for years after. However, the boycott did little to inhibit Israel’s incredible economic growth in the ensuing decades—an economic boom that brought new energy and vitality to the region. It is ironic that the Arab people were unable to benefit from this time of growth and prosperity because of their governments’ obstinate refusal to accept and cooperate with the Jewish State.7


UNFOUNDED ACCUSATIONS OF RACISM



The Arab League boycott gradually weakened over the next few decades following Israel’s establishment as a state in 1948. This was due to the inherent impracticality of enforcing the boycott, as well as the peace made between Israel and several Arab governments in the 1970s and 1990s.8 However, the notion of boycotting Israel in its modern form was reinvigorated in the early 2000s, this time with the disappointing facilitation and support of the United Nations.


In 2001, the United Nations hosted the World Conference Against Racism (WCAR) in Durban, South Africa. The conference had been authorized by General Assembly Resolution 52/111 in December 1997, which focused on eliminating racism, racial discrimination, xenophobia, and related intolerance. The plan for the conference was to make some real headway in human rights issues, but it sadly turned into a venue to attack Israel. To the exclusion of some Western nations, many nations wanted to push for the broader discussion of regional, national, and international issues surrounding compensation for colonialism and slavery.9 The result is that this broader discussion dominated the conference preparation, with perceived Palestinian oppression and discrimination by the Israeli government being a prominent topic time and time again.


Many of these discussions focused on politically motivated and biased accusations against Israel for allegedly violating international humanitarian laws in their treatment of the Palestinians. Furthermore, much of the discussion condemning Israel focused not only on Israeli security and ethnic policy but on the entire Zionist philosophical ideology. Partly inspired by the now-defunct UN General Assembly Resolution 3379 of 1975 (which also equated Zionism with racism), the resolution sought to confirm that Zionism—the political philosophy that Jews as a historically oppressed minority are entitled to security in a Jewish majority state—is racist and therefore antithetical to international human rights and international humanitarian law.10 And so, in resolutions prepared before the conference even started, Zionism was equated with racism.


This represented an evolution in the international anti-Israel movement’s chief strategy. The past was clearly filled with direct assaults on the state, as seen in both the Arab League boycott and the various armed conflicts waged against Israel by its Arab neighbors in the years since its independence. The future, it seemed, would focus on exploiting international legal principles and legal forums with the purpose of delegitimizing, demonizing, and ultimately dismantling the Jewish State.


Ultimately, the United States and Israel condemned the language equating Zionism with racism, and both parties withdrew from the conference when it became clear that the deadlock over the language could not be addressed.11 Once both delegations were gone, the conference and its outcomes were subject to greater suspicion and scrutiny by the international community, and in the end both the anti-Zionism language and the proposed reengineered language were left out.12 However, the damage was already done. Not only had the conference on racism failed to have any lasting positive change, but its violently biased criticism of Israel and Zionist ideology, coupled with a complete failure to condemn the human rights abuses and racial bias of Israel’s Arab neighbors, actually led to more baseless and misinformed criticism of Israel and heightened hatred for the Jewish people.


BDS: THE LATEST FACE OF ANTI-SEMITISM



In hindsight, the Durban Conference was the formal rollout for a rebranding of the Arab League boycott that led to the Boycott, Divestment, and Sanctions movement as it is known today.13 The BDS movement is a global network of organizations and individuals with the express goal to “end international support for Israel’s oppression of Palestinians and pressure Israel to comply with international law.”14 BDS as a political and economic movement formally began in 2005 with this public announcement accredited to “Palestinian Civil Society”:15




We, representatives of Palestinian civil society, call upon international civil society organizations and people of conscience all over the world to impose broad boycotts and implement divestment initiatives against Israel similar to those applied to South Africa in the apartheid era. We appeal to you to pressure your respective states to impose embargoes and sanctions against Israel. We also invite conscientious Israelis to support this Call, for the sake of justice and genuine peace.16





However, this call for BDS did not originate in grassroots Palestinian civil society. In fact, it did not come from within the Palestinian territories at all. Instead, the call for BDS can be attributed to a group of intellectuals living and working in Israel and the West who were sympathetic to the Palestinian cause but without any roots or connections in Palestinian political society.17 Only later did Palestinians living inside the territories fall in line with the movement and its goals.18 Thus, BDS is a product of a familiar trope in Palestinian society: outside manipulation exploiting the ongoing lack of Palestinian leadership to continually obstruct peace, to the detriment of both the Israelis and the Palestinian people themselves.


According to the Palestinian Campaign for the Academic and Cultural Boycott of Israel (PACBI) and the Palestinian BDS National Committee, the main objectives of the BDS movement are threefold:




1. End Israel’s occupation and colonization of all Arab lands and dismantle the security barrier that stretches across Gaza’s land border.


2. Recognize the fundamental rights of the Arab-Palestinian citizens of Israel to full equality.


3. Respect, protect, and promote the rights of Palestinian refugees to return to their homes and properties as stipulated in UN Resolution 194.19





You may not yet understand the nuances of these objectives, but you certainly will by the end of this book. Regardless, it is clear, based on these objectives, that the BDS movement is not focused on thoughtful and balanced peacemaking with the Israeli government or the Israeli people. Further, these objectives do not recognize the Palestinian leadership’s culpability in continuing to destabilize the peace process and the region.


Instead, the BDS movement is focused on creating a demographic shift that would fundamentally change Israel. If the BDS movement succeeded in its goals, the entire region, from the Jordan River to the Mediterranean, would be given to the Palestinian people, thereby destroying the Jewish State and displacing the more than nine million Jews who currently call Israel their homeland.


In the sixteen years since Durban and the twelve years since the call from Palestinian “civil society,” the number of states, non-governmental organizations (NGOs), and other institutions that have embraced the BDS movement as official policy has exploded. The movement has become a loosely connected yet highly organized network with supporters and representatives in nearly every country around the world.


Even church and student groups have engaged with and openly supported the BDS movement’s hateful ideology. Many faith-based Christian organizations around the world have used millions of dollars of government funding to contribute to anti-Israel and pro-BDS organizations. Inspired by the message of the Durban Conference (in which many Christian denominations participated) and a sense of global Christian solidarity, Christian groups from across the denominational spectrum have used taxpayer money to support certain Palestinian NGOs’ goal of the destruction of the Jewish State.20


College campuses in particular have become battlefields in this renewed brand of lawfare, with many students aligning themselves with the BDS movement in the name of international human rights and anti-colonialism, a charge often aimed at Israel for reasons we will discuss at length in this book. At campuses across the country, Israeli academic works and even Israeli academics themselves have been demonized and excluded from campus academic and cultural life. Furthermore, active BDS groups on campus, like the Students for Justice in Palestine, regularly organize threatening and aggressive programs, protests, and demonstrations on college campuses. These events leave not only Jewish students but the entire student bodies of these schools feeling intimidated about sharing their personal perspectives on campus. We will examine how the ACLJ is fighting back against this on-campus discrimination in Chapter 15 of this book.


Perhaps most disturbingly, many Western anti-Israel organizations actually have links to fundamentalist terrorist organizations currently attacking the Jewish State in Palestinian territories and across the Middle East. For example, individuals associated with American Muslims for Palestine have previously been involved with organizations held civilly liable for providing funding to Hamas, the internationally recognized terrorist organization that currently controls the Gaza Strip and regularly fires rockets into Israel, targeting civilian areas.21 At a minimum, a group that claims to want peace and acceptance welcomes individuals who support a known terrorist organization. That is the kind of misdirection and duplicity that we have seen in so many of Israel’s enemies.


THE THREE STRATEGIES OF THE BDS MOVEMENT


While much of their actions and initiatives are wrapped in a false blanket of openness, inclusion, and peace, the BDS movement is completely up front with their end goals in the campaign against Israel. Their goal is the complete dissolution of the Jewish State, and they have put the three parts of their plan in the very name of the campaign: Boycott, Divestment, and Sanctions. To understand the opposition, we must understand their tactics. Let’s examine each part.


BOYCOTT



The use of boycotts to protest Israel’s rights goes back to the Arab League boycotts of the 1940s and beyond. Today, BDS advocates have begun actively boycotting a wide range of corporations and individuals, including entertainers, artists, and athletes. Even more troubling, as we’ve mentioned, they have taken this boycott into the educational arena, cutting off entire educational institutions solely because of where in the world—namely Israel—they are based.


When it comes to Israeli-made products, however, the BDS efforts have become even more disturbing. One of their most effective campaigns to date has been their push to have all goods made or produced in Israeli-controlled regions throughout disputed parts of Palestine, such as Judea and Samaria, labeled as such. This, coupled with their strong marketing and education efforts, make it easier for anti-Israel advocates around the world to avoid any Israeli-made products, thereby extending the reach and ease of the boycotts.


This labeling effort has gained traction around the world over the past several years. For example:




• In December of 2009, the British government issued official recommendations to business owners, asking that all Israeli products that were produced in these contested areas be labeled so that those who want to boycott can do so more easily. Essentially, the British government is trying to avoid saying they are in agreement with the boycott, but they do want to make it easier for their citizens to engage in it.


• Denmark took it a step further in 2012 by formally adopting this special label system. When asked about it, Danish foreign minister Villy Søvndal said, “This is a step that clearly shows consumers that the products are produced under conditions that not only the Danish government, but also European governments, do not approve of.”22


• In 2012, the Swiss supermarket chain Migros declared that all products previously labeled as “Made in Israel” that were made in Judea and Samaria would now be labeled as coming from the West Bank, essentially creating two different kinds of products from Israel. Like the British approach, the argument was to make boycotting easier for the boycotter.


• In November 2015, the European Union adopted the labeling policy over the overwhelming condemnation of the Israeli government, but much to the delight of the Palestinian Authority and their president, Mahmoud Abbas.





These tactics do not demonstrate intelligent, healthy debate about difficult topics. Instead, they show the BDS preference for bullying nations and businesses to bend to the demands of the BDS movement. One very public example of this practice occurred when BDS País Valencià, a BDS group based in Spain, pressured the Rototom Sunsplash reggae festival to force Matisyahu, a Jewish reggae artist, to make a statement of support for BDS. The ultimate goal was to have him not only endorse the BDS movement but to specifically call for Palestinian statehood.23


The anti-Semitic tendencies of the BDS movement were magnified in this specific incidence, because there was rampant racism throughout the whole affair. Aside from the public racism of speaking out against the Jewish State, there was a more subtle racism at play here when you realize that Matisyahu was the only Jewish performer at the event, is not Israeli, and was the only one pressured to issue a public statement of support for the BDS efforts. There is no doubt that he was targeted simply because he was Jewish. Matisyahu refused to issue the endorsement, withdrew his support for the festival, and only performed in the end after the festival staff apologized for the entire affair.


In other circumstances, Sabra hummus, Israel-grown Medjool dates, and Hewlett-Packard computer equipment have been singled out by some advocates as goods to avoid because their producers either do business with Israel generally or in the areas of Judea and Samaria specifically. Of those businesses targeted by the BDS boycott campaign, the case of SodaStream is perhaps the most interesting, given that many Palestinians living in the area depended on SodaStream as a source of work.


The company, which produces machines that allow consumers to make their own carbonated drinks using plain water and SodaStream flavored syrups, was formerly located in the West Bank, which Palestinians claim is illegally occupied by Israel. In 2014, SodaStream left the West Bank factory and moved its operations to a new facility two hours away within Israel’s undisputed borders. One BDS cofounder asserts the move was the result of BDS boycott pressure, but the company understandably denies it. Whether SodaStream relocated due to BDS pressure or not, the bottom line is that the factory moved, the move cost four hundred Palestinian workers stable, good-paying jobs, and the BDS movement somehow considered the move a victory.24 How this sad affair counts as a win for BDS remains a mystery. Perhaps it is because the proponents of the BDS movement don’t actually have the best interests of everyday Arab Palestinians in mind after all.


DIVESTMENT



“Divestment” is a financial term that refers to the practice of reducing one’s assets, often for political or ethical reasons. Think of it as the opposite of an investment. When you invest, you put money into something; when you divest, you pull money out of something. That’s what the BDS movement wants individuals and businesses to do: pull their money out of all investments or assets that currently provide a benefit to any Israeli or Jewish companies.


As a result, banks, pension funds, corporations, and other entities are pressured not to invest their funds in any company that they think serves Israeli or Jewish interests. By this mandate, then, financial advisers are prevented from serving the best interests of their clients because they are intentionally steered away from a wide variety of otherwise sound investment opportunities. These are not financial decisions; they are the result of coercion based on religious and ethnic lines.


Many believe that their rights to free speech extend to putting their money where they want to put it. That’s not what the BDS wants. They don’t want you to put your money where you want it; they want you to put it where they want it. Even though every individual has the freedom of choice in where to invest their money, that choice should not be dictated by such divisive and bigoted reasons as religion and ethnicity.


SANCTIONS



Perhaps the most punitive of all the methods, the BDS movement attempts to pressure the nations of the world to legislate and create economic sanctions that are meant to punish Israel, its citizens, and Jewish people in general. These broad restrictions come in the form of trade penalties, bans, arms embargoes, the severing of diplomatic ties, and expensive tariffs that hurt both the people within that country and the people in Israel. Engaging in political trade wars like these leads to weaker economies and products, but the insidiousness of this is that it is still all based on a backward mentality that is racist against Jews and discriminatory against the Jewish people.


In the sixteen years since Durban’s failed World Conference Against Racism, the number of states, nongovernmental organizations, and other institutions that have embraced the BDS movement as official policy has exploded. The response to combating these methods has been swift, with groups like the ACLJ stepping in and protecting those who need protection. And as the BDS movement has grown increasingly popular in the United States, state governments—deciding to take a decidedly pro-Israel stance—have passed legislation to protect the economic and business relationships between Israel and the states by refusing to issue contract work to organizations and corporations who have a public pro-BDS stance.25 Pro-BDS groups have responded to such legislation by crying that these laws run afoul of their constitutional First Amendment rights, such as freedom of speech, and have engaged in lawfare to advance these allegations.26


However, constitutional analysis and case law both affirm that such state legislation is perfectly legal and the BDS movement’s boycotts of Israel and Israeli goods are not constitutionally protected activity or speech. Furthermore, the BDS movement’s claims that their constitutional rights have been violated are further discredited by the fact that many pro-BDS organizations are not only participating in economic boycotts of Israel but are unfairly targeting the American Jewish community for that community’s overwhelming support of Israel.27


Through these tactics, many in the BDS movement are engaging in unprotected activity as well as in racist and anti-Semitic discrimination that is in itself unconstitutional. While some easily see and understand the seedy underbelly of many in the BDS movement, more and more are drawn to the BDS movement’s shaky, false, but nevertheless appealing-to-elites message of protecting international human rights and domestic civil liberties. The BDS movement puts forth a veneer of peace and inclusion, but it is really a tired form of hate and racism in disguise. This is not the first time many anti-Israel advocates have tried clever bait-and-switch approach.


It is clear that the BDS movement has completely transformed the idea of the international boycott. What had once been seen by much of the world as an effectively dead policy based on racism, bigotry, and anti-Semitism is now renewed and repackaged with deceptive buzzwords and slogans. To their credit, the Arab League boycott has effectively done what most CEOs and moguls wish they could do: take something bad and rebrand it among some communities as good.


THE NEW AND OLD FIGHT AGAINST RACISM


I want to be abundantly clear: Racism in all its forms is disgusting, and racism hiding behind the banner of peace and inclusion, as we see with the BDS movement, is especially grotesque. As you probably know, and as we’ll see in detail in later chapters, the Jewish people have been the victims of racism and discrimination for literally thousands of years. However, the ACLJ, other like-minded non-governmental organizations, and the Israeli government have made it abundantly clear that the injustice waged against Israel and the Jewish people for decades will not be allowed to rear its ugly head once again.


OPEN HATRED



Many BDS organizations do little to hide their hatred for Israel and anyone who supports Israel, openly calling for Jewish and other pro-Israel students to be expelled from campus or even to be subjected to violence.28 The rise in organizations supporting BDS on college campuses and beyond has led to increased anti-Israel sentiment around the world, with Israel often becoming the litmus test for how the general community views their Jewish neighbors. This has led to an increase in anti-Semitic speech and violence committed against innocent Jews based on BDS supporters’ perception that even Jews living outside of Israel are directly responsible for any suffering of the Palestinian people.


Many of the most violently hateful BDS supporters, especially in the United States, feel justified or even protected in expressing these views because of First Amendment rights to freedom of speech. However, just as the BDS movement has used constitutional law to continue to express anti-Semitic vitriol, the pro-Israel movement can use our legal system and foundational principles to expose the fact that the types of activities engaged in by the BDS movement are, at best, not protected under the Constitution and, at worst, exactly the type of biased racism and discrimination they claim to be victims of themselves.


ANTI-BDS LEGISLATION IS NOT UNCONSTITUTIONAL



As multiple state legislatures across the country have passed anti-BDS legislation, which effectively denies any company engaging in BDS activities from contracting with the government, many in the BDS movement have attacked these pieces of legislation as unconstitutional and a violation of their First Amendment rights. This assertion is simply not true. Anti-BDS legislation is not unconstitutional, and I can prove it. For anti-BDS legislation to be unconstitutional, the bills would have to meet two conditions:


First, the anti-BDS legislation would have to be a restriction on private speech. These bills are not restrictions on private speech. Any private individual can choose to boycott any individual, organization, or even state by choosing, as a private citizen, not to purchase their goods or engage in business with them.


Instead, these pieces of state legislation affect only the freedom of the government by ensuring that the state will not engage in business with organizations and corporations that publicly endorse or align themselves with BDS ideology. The fact is that the government is seeking to distance itself from a political movement that openly discriminates against a group of people based on religion and national origin, which is itself a constitutional violation.


The second condition that must be met for anti-BDS legislation to be considered unconstitutional is that BDS activity must be the kind of speech protected under the First Amendment. And I can say with confidence that BDS is not a type of protected boycott activity as defined by the Constitution and American case law. The reason for this has to do with the very nature of the boycotts themselves.


Primary boycotts, in which private individuals decide for themselves whether or not to do business with a company, are protected by the Constitution. Any individual can make that decision for himself. However, the BDS movement is not engaging in a primary boycott. Instead, they practice what is called a secondary boycott. A secondary boycott occurs when an individual or group (like BDS) pressures another individual or group (you and/or your state government) to stop doing business with a third group (Israeli and Jewish businesses). Basically, it is a case of a third party injecting themselves into your private buying decisions. I have personally argued a secondary boycott case at the U.S. Court of Appeals for the Second Circuit and won unanimously. I know the law well here: We helped establish it.


Past case law demonstrates that secondary boycotts are not only detrimental to the economy, they are also not the kinds of boycotts and expressions of free speech that merit constitutional First Amendment protections.29 Furthermore, in the case of BDS boycotts, the BDS movement is not focusing on the specific organization that they feel is responsible for their grievances. If they were, they would direct all of their efforts specifically at the Israeli government. Instead, the BDS movement is engaging in economic warfare against businesses and organizations that have no direct link to the Israeli government at all. These individuals and organizations are being targeted simply because they are Israeli and/or Jewish.


Secondary boycotts hurt business, communities, individuals, and nations. In the case of the BDS movement, however, the boycott hurts not only Israel and ally countries economically, but also further harms the entire Israeli population, and by proxy, the entire community of Jews around the world.


NOW WHAT?


We began this chapter by discussing lawfare and how Israel’s enemies have moved the most intense anti-Israel campaigns off the battlefield and into the courtroom. I hope it’s already become clear that you can add a new member to Israel’s list of public enemies: Iran, Hamas, Hezbollah, and now the Boycott, Divestment, and Sanctions movement. Each of these have the same goal: the elimination of the Jewish State of Israel.30 I also hope it’s equally clear that what’s happening within the BDS movement isn’t just legal maneuvering and manipulating the court of public opinion; it is a full-scale assault against the existence of the Jewish State.


It is my job as the chief counsel for the ACLJ to present the definitive defense for Israel as a Jewish state, and that is my intent in this book. Now that we know the game we’re playing, who the enemy is, and what’s at stake, it’s time to dive into the evidence of the case, the biblical, historical, and legal proof that Israel deserves its right to exist as a Jewish state and to hold the land it currently claims. We’ll start in the next section of this book by exploring the rich biblical history of the Jewish people and the Land of Promise in order to get an idea of who these people are and why they feel entitled to this land in the first place.


KEY TAKEAWAYS




1. “Lawfare” is a term that describes exploiting the legal system to use it as a weapon against one’s opponents in an effort to damage or delegitimize them.


2. The Boycott, Divestment, and Sanctions (BDS) movement is a discriminatory campaign against Israel and the latest iteration of the continuing effort to eliminate the Jewish State. BDS hides behind the progressive language of peaceful protest; but in reality, it is clearly anti-Semitic and undermines real efforts for peace by hurting both Israelis and Palestinians on the ground.
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