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			Foreword

			Immediately after September 11, Americans were more than willing to accept encroachments on established liberties in order to prevent another successful terrorist attack. But more than a year later, after the administration of President George W. Bush has implemented numerous policies that clearly infringe upon basic civil liberties, it is far from clear that the nation is much safer.

			Throughout this period, there has been a disturbing absence of information and debate about the genuine and imagined trade-offs between liberty and security. The public needs to know far more so that the choices we make will not be driven either by our fear of the terrorists or by the fiats of our government. In the end, citizens should decide what trade-offs are worth making when it comes to security and liberty. We need to win the war on our freedoms on terms that incorporate long-standing American values.

			In addition, most of what we know about the effectiveness of institutions—businesses, nonprofits, and government—is that good performance, over the long haul, depends on transparency and accountability. To those running such institutions, it is easy to embrace the apparent short-term advantages that flow from not having to address outside criticisms. These positive features, however, are almost always overtaken in time by the inevitable weaknesses that flow from bureaucratic inertia and the pursuit of self-interest. Whether one is talking of Enron’s management, the American Catholic Church, or the Nixon White House, it is certainly arguable that the worst problems those institutions encountered would have been reduced had there been broad and early public access to emerging problems.

			It’s not an abuse of power to seize the moment and use the reservoir of support generated by the terrorist attacks to advance a program that may require painful sacrifice in order to substantially reduce the danger to the United States. But such an approach is very different from relying on the special political conditions generated by 9/11 to advance a sharply partisan agenda. Nor should the greatest sacrifice that the American people be called upon to make be some of their liberties. More taxes, more hassles, more caution, even more military and quasi-military actions—all could be part of a reasonable response to 9/11. Our core purpose, however, should remain clear: We must resolve that it is an essential part of winning the war on our freedoms to insist that we keep intact the civil liberties and other freedoms that we have gained in 225 years. That must be freedom’s answer to the terrorists.

			The distinguished group of authors in this volume set forth what is essentially a wake-up call to the American people. Taken together, the essays document a sea change in issues involving trade-offs between freedom and security. Some changes have ripple effects that cut across a range of freedoms, so several chapters explore the same policies from different standpoints. Collectively, these pieces argue that the trustworthy government we need in a time of crisis can be sustained only by real understanding, open debate, and informed consensus—no matter how cumbersome that process may seem to those in power. Our hope is that this volume will advance a more thoughtful process of public deliberation.

			Richard C. Leone 

			Greg Anrig, Jr. 

			April 2003 

		

	
		
			Introduction

			The Quiet Republic:

			The Missing Debate About 
Civil Liberties After 9/11

			richard c. leone

			There are some circumstances in which holding 
your breath is a perfectly appropriate response, but to do so indefinitely requires that you be unconscious.

			The government of the United States reacted to the terrible events of September 11, 2001, with sweeping policy departures both at home and abroad. To date, there has been remarkably little debate about many of the changes in national policy, especially those that have significantly compromised the civil liberties of U.S. citizens. Yet history teaches us that bypassing public deliberation almost inevitably leads to outcomes that the nation ends up regretting. Looking back, there is a long list of re­actions to other threats in which the absence of open debate ­coincided with many of the nation’s low points. During the twentieth century, the Palmer Raids after World War I, the internment of Japanese Americans during World War II, the Bay of Pigs fiasco, Iran-Contra, the secret war in Honduras, and any number of other ventures went badly astray. Public deliberation entails controversy that can be painful and time-consuming, but it often prevents bad ideas from taking hold while broadening support for policies that are implemented.

			After 9/11, the administration of George W. Bush was understandably eager to demonstrate to the country that it would respond quickly and decisively to prevent a recurrence of the horrific terrorist attacks. And hardly anyone—not Democrats in Congress, not the media, not even major civil liberties advocates—wanted to be perceived as attempting to obstruct that effort. But in looking back on all that has happened so far during the tumultuous post-9/11 period, it is alarming how little public deliberation has occurred. For example:

			•	The limited debate about an independent investigative commission to examine and learn from possible intelligence failures leading up to 9/11, was not created until more than a year after the attacks. In contrast, a similar commission was formed within three weeks after Pearl Harbor to find out what happened.

			•	The initial acquiescence to a limited budget—$3 million—for the commission to conduct its inquiry, in contrast to the $60–80 million being contemplated—and criticized as low—for the inquiry into the cause of the space shuttle Columbia crash.

			•	The lack of argument and dissent over the enactment, just six weeks after 9/11, of the USA Patriot Act incorporating sweeping changes in the ways that the government can monitor and investigate all citizens.

			•	The lack of curiosity on the part of the politicians, the public, and media outlets about the secret detentions of Muslims.

			•	The partisanship during the debate over creating the new Department of Homeland Security, with much of the focus on reducing worker protections and not enough on the unusual limits on public access to information about the department.

			•	The amazing absence of attention to the inclusion in the Homeland Security Act of provisions protecting pharmaceutical giant Eli Lilly from certain lawsuits—
a provision that no one in the Senate or anywhere else admits to authoring.

			•	The muted reaction to the administration’s rejection on several occasions of measures to provide significant new funding for many areas of domestic security, including much of the money requested by state and local governments.

			•	The overt efforts of the Bush administration to discourage debate across the board, exemplified by the following statement by Attorney General John Ashcroft: “To those who scare peace-loving people with phantoms of lost liberty; my message is this: Your tactics only aid terrorists—for they erode our national unity and diminish our resolve.”

			•	The negligible opposition for months to the creation of the Orwellian-sounding Total Information Awareness program, headed by John Poindexter—the same John Poindexter who played a central role in Iran-Contra.

			Part of the explanation for all this may simply be that politicians, the press, and the nation remain off-balance, unable to resume the normal rough-and-tumble of democracy. We are still digesting the dramatic alteration of a world in which we felt sure before 9/11 that the United States was preeminent, without conventional military rivals, the unchallenged global economic leader, culturally and politically admired and imitated. This generous self-assessment engendered a degree of confidence, which was one factor in the relatively limited public concern in the wake of such earlier terrorist attacks as the World Trade Center bombing in 1993, the African embassy bombings in 1998, and the attack on the USS Cole in 2000. The events of 9/11, however, awoke Americans to the awful knowledge that the modern terrorist threat includes the risk of a Pearl Harbor–like attack, the possibility, however remote, of so-called sleeper cells of operatives hiding next door, and the danger of weapons of mass destruction in the hands of suicidal enemies. While the fact of American strength abides, a shocked nation continues to search for answers to three questions: Why did Al-Qaeda attack on 9/11? Who are the terrorists? And what can we do to prevent them from striking again?

			The first question is the most difficult, but at least interim answers have become widely accepted. The explanation that the administration and others emphasize—that the terrorist attacks constitute “a war on our freedoms”—reflects some insight but also begs the larger question. While the terrorists’ hostility is rooted in profound cultural and political differences, the economic and foreign policies of the United States—particularly in terms of our unique global role and our long-term involvement in the Middle East—probably deserve pride of place in any story about increasing danger in recent years. Nor can we achieve a clear understanding of our situation without considering the internal conditions in those countries that seem to be producing the largest numbers of potential anti-American terrorists. So far, deeper inquiries into what motivates the terrorists have attracted only limited popular attention.

			In partial answer to the second question—“Who are the terrorists?”—the nation took a crash course in modern terrorism, learning about Osama bin Laden while almost contemporaneously attacking his bases in Afghanistan. The evidence also mounted that the pool of potential terrorists might be very broad and deep, including Muslim extremist groups other than Al-Qaeda. In early 2002, the president went further in defining the immediate dangers in the world, describing as an “Axis of Evil” three states (Iraq, Iran, and North Korea) that he said could well threaten the United States with weapons of mass destruction. As of this writing, one of those nations, Iraq, is now occupied by U.S. forces.

			The answer to the third question—“How can we protect ourselves?”—is still a work in progress. So far it has included ­reorganizing major portions of the government, launching a new military buildup, taking direct action in Afghanistan, Yemen, Iraq, and elsewhere, imposing countless additional private and public security measures (notably the great changes in commercial aviation), seeking better intelligence, “hardening” possible targets, and introducing significant changes in the rules governing the justice system, immigration, the courts, privacy, secrecy, press access, and civil liberties.

			The reality that the terrorists “took advantage of the vulnerability of an open society” focused special attention on the issue of whether we are simply too “open” for our own good. It is in this context that the phrase “war on our freedoms” raises more questions than it answers. How do we assess the true tradeoffs between freedom and security? How should we decide how much of our freedom we are willing—or need—to give up in the interests of increasing domestic safety? Finding the right answers is not easy, especially in the absence of widespread public understanding of the issues and discussion of the choices. But we need to be very careful, all the more so because the struggle in which we are now engaged may last for an indefinite period. It is important to ask, for example, what mix of openness and secrecy is likely to produce the best performance by the government agencies we depend upon to implement security measures. The struggle against terrorism could continue for generations, and we run the risk of finding ourselves on a slippery slope, making decisions in which freedoms that are set aside for the “emergency” become permanently lost to us. In the end, the freedoms we abridge in the interests of security will be largely the result of choices that we, not the terrorists, make.

			“The Constitution is not a suicide pact”

			The attacks in New York and Washington, followed closely by the mysterious anthrax mailings and the swift war in Afghanistan, inevitably instigated changes in law enforcement, intelligence operations, and security generally. As U.S. Supreme Court Justice Sandra Day O’Connor predicted on September 29, 2001: “We’re likely to experience more restrictions on our personal freedom than has ever been the case in our country.” The public strongly supported doing whatever was necessary. In fact, one poll showed 55 percent of citizens were worried that the government would not go far enough in fighting terrorism in order to protect civil liberties; only 31 percent were worried the government would go too far in fighting terrorism at the expense of civil liberties.

			The specific actions taken seem to be the result of an initial assessment of the nation’s possible vulnerabilities, coupled with preexisting attitudes on the part of the nation’s leadership. After taking office, the Bush administration had quickly and ­­con­sistently established its commitment to secrecy as well as hard-line law enforcement. There was little risk that the administration would err on the side of protecting civil liberties—indeed, the Patriot Act that the administration authored, and Congress left almost entirely intact, was arguably the most far-reaching and invasive legislation passed since the Espionage Act of 1917 and the Sedition Act of 1918. It allows the government to look at individuals’ retail purchases, Internet searches, e-mail, and borrowed library books. It permits the U.S. attorney general to detain immigrants based on “suspicion,” requires businesses to report “suspicious transactions,” allows the government to conduct secret searches without notification, grants the Federal Bureau of Investigation and other agencies greatly expanded access to all sorts of personal and business data with little judicial oversight, and allows for surveillance of any number of domestic organizations and advocacy groups. Although the act can permit the government to collect vast amounts of information, it does not provide the agencies involved the resources required to analyze it. As New York University law professor Stephen Schulhofer puts it, “A large part of what we lack [already] is not raw data but the ability to separate significant intelligence from ‘noise.’”

			While the American Civil Liberties Union, the American Library Association, the Electronic Privacy Information Center, and other privacy and civil liberties groups tried to prevent historic changes in civil liberties from becoming law in the heat of the moment, their efforts went virtually unnoticed. Even members of Congress known as traditionally strong voices in favor of civil liberties said little about the legislation. The administration launched an aggressive campaign on behalf of enactment, implying that anyone opposing the Patriot Act could be considered soft on terrorists. The message echoed President Bush’s comment after September 11, “You are either with us or with the terrorists.”

			A year later, when Congress passed the legislation creating the new Department of Homeland Security, it incorporated provisions creating the Directorate for Information Analysis and Infrastructure Protection, which would maintain a database of public and private information on individuals. It also allowed for broad intelligence information sharing between the Homeland Security Department and other agencies; placed significant limits on the information citizens can request under the Freedom of Information Act; and imposed new criminal penalties for government employees who leak information. Again the debate over such changes was one-sided and lacked virtually any attention to possible unintended consequences. After some initial interest, Congress dropped consideration of a provision suggested by Harvard Law School professor Christopher Edley to create an independent Office of Rights and Liberties to oversee the new agency’s actions regarding civil liberties.

			Throughout this period, the administration pursued additional changes in law enforcement and surveillance—again with little awareness on the part of the public. The Department of Justice, for example, announced that it might now monitor conversations between attorneys and detainees. Attorney General Ashcroft rewrote FBI guidelines to allow agents to monitor all political, religious, and advocacy groups without any evidence of wrongdoing and to make it easier to monitor Internet activity. He reversed the policy underlying the Freedom of Information Act that required agencies to begin with the presumption that information should be publicly available. The administration has also required male immigrants already legally in the United States from twenty different countries, mostly Arab and South Asian, to register with the Immigration and Naturalization Service, regardless of their status. Those who fail to register are subject to fines, entry in the National Crime Information Center database, and possible deportation. In the process, the administration detained almost 1,200 men, almost all for immigration violations, and refused to release their names or any other information about them. Many of the detainees were held without any charges filed against them for weeks and months on minor immigration violations, others as material witnesses. Some have been deported, others have been released, but several are still incarcerated. While a few news outlets have reported about particular individuals who appear to have been unfairly detained, by and large these policies have not evoked significant public concern.

			Two administration initiatives have provoked enough of an outcry to be rescinded or delayed. Operation TIPS, which called upon postal workers, train conductors, and others to monitor and report the activities of other citizens, reached too far and was withdrawn—at least for now. And Congress eventually blocked funding, at least temporarily, for the administration’s Total Information Awareness program, which was to be run by former Iran-Contra figure Poindexter. That office was intended to develop an enormous surveillance system and database of private-sector and government information, including all sorts of personal, commercial, and government information such as hotel reservations, credit card transactions, and phone records. The information would be mined in an effort to detect suspicious behavior patterns. Even leading Republicans balked at the program’s vaulting ambitions. Senator Charles Grassley (R-Iowa) said that it could have had a “chilling effect on civil liberties.” In January 2003, Congress acted to halt the program in sixty days unless the Pentagon submitted a report assessing, among other things, its impact on privacy and civil liberties—or unless President Bush certified that a halt would endanger national security. So far, the administration has responded by offering special oversight panels to be watchdogs for the operation. But the vigorous reaction and debate about this program represents the exception rather than the rule.

			Rally ’Round the Flag

			The United States might have been founded by people who were deeply committed to the Bill of Rights, but the American public, particularly in times of danger, seem quite willing to set aside many of those rights. A Washington Post/ABC poll, for example, reports that six in ten Americans say the government’s ability to keep wartime secrets is more important than a free press. Even in peacetime, 28 percent say the government should have the right to control what information is reported. Yet journalists have received generally high marks for their objectivity during this period. Thirteen percent say the media have been too supportive of the Bush administration, 17 percent say they have been too critical, and 61 percent say “about right.”

			The administration’s actions have been possible, above all, because of broad public support for “emergency measures.” Post-9/11 public opinion research has reflected a sharp spike in fear, as well as a revival of trust in government—the ultimate guarantor of safety. Darren Davis and Brian Silver of Michigan State University, tracking public attitudes on these issues, stress that “the context created a greater opportunity for fear to be personalized.” Robert Putnam of Harvard University reported a post-9/11 increase of 45 percentage points in those who trust the national government. And some polls indicated that as many as 90 percent of Americans supported the war effort in Af­ghan­istan. In fact, initially, there was virtually universal support for just about everything the administration proposed or did. In Congress, the votes for the Patriot Act were 357-66 in the House and 98-1 in the Senate. More than a year later, in ­November 2002, ninety senators supported the Homeland ­Security Act.

			Polls also suggest that Americans recognize the possibility of a loss of civil liberties but do not think that the government has gone too far. While 62 percent feel that the FBI’s policies may intrude, an overwhelming majority (79 percent) think that investigating threats, even if it results in a loss of privacy, is more important right now than respect for privacy (18 percent). A majority of those polled support random searches of cars, bags, and passengers on commercial airplanes, government scrutiny of library records, and surveillance cameras in public spaces. They draw the line when phone conversations are randomly recorded or mail is randomly opened.

			Reflecting the lack of open debate about the wide array of initiatives undertaken since 9/11, 58 percent think civil liberties have stayed the same since before the terrorist attacks. In other words, one reason for the lack of public concern is probably that the limited reaction by elected officials and the media has left most citizens unaware of the changes that are under way. Only 15 percent of Americans polled believe the Bush administration has gone too far in restricting civil liberties to fight terrorism. In contrast, 55 percent believe it has done about the right amount, and 26 percent believe it has not gone far enough.

			American history reflects a similar readiness to override civil liberties when confronted by danger. When an “emergency” existed, the government generally had a free hand. But after the fact, many actions were regretted and/or rescinded.

			Woodrow Wilson, in his 1915 State of the Union address, attacked unspecified foreign agitators among us, insisting that “such creatures of passion, disloyalty, and anarchy must be crushed.” Also, shortly after America’s entry into World War I, Congress enacted the Espionage Act (strengthened in 1918 by the Sedition Act), defining all German males over the age of fourteen who were living in the United States and still citizens of Germany as “enemy aliens.” Wilson supported measures that prevented enemy aliens from owning firearms or aircraft and from residing in designated parts of the country. In addition, such individuals were prohibited from leaving the country without permission. These laws and regulations anticipated the notorious raids on radicals and aliens ordered by A. Mitchell Palmer, the U.S. attorney general under Wilson, and contributed to the creation of the FBI, the first national police agency. In contrast, to President Bush’s credit, he has preached tolerance toward Muslims.

			After the attack on Pearl Harbor, likewise, drastic measures were taken, with little vocal opposition. Most notably, in a more openly racist time, Japanese internment camps were largely accepted in the name of the safety of the American public. In 1942, in fact, research at the time indicated that only 31 percent of Americans favored allowing interned Japanese to return to their homes after the war. While we have not seen anything like the treatment of Germans during World War I or the Japanese internment during World War II, holding a large number of individuals incommunicado is among the worst violations of civil liberties since 9/11.

			The Cold War was the first conflict in the nation’s history involving prolonged danger from an enemy abroad and possibly at home. Our concerns then, like those today, were also multidimensional: fear of subversion by Communists within the country, fear of a devastating nuclear exchange with the Soviet Union, and fear of bloody clashes intended to “contain” communist expansionism, such as the wars in Korea and Vietnam. The consequences of the Cold War for civil liberties were widespread, including extensive FBI monitoring of all sorts of groups and individuals. Notably, at the height of the Cold War, business, political, and even press leaders had great difficulty mustering the political courage to take on Senator Joseph ­McCarthy’s highly controversial crusade against Communists. In a reaction that would be inconceivable today, Arthur Hays Sulzberger, publisher of the New York Times, insisted that reporters who took the Fifth Amendment before congressional committees investigating communism should be (and were) fired. Harvard scholars Robert J. Blendon and John M. Benson report that, by the close of the Korean War, 68 percent of Americans opposed allowing Communists to make speeches in their community.

			Vietnam, more than any other twentieth-century conflict, came to divide the country. And that division provoked extreme measures by the administrations of Democrat Lyndon Johnson and Republican Richard Nixon to deal with war protestors. The FBI, the Central Intelligence Agency, the military, and local police forces all went beyond recent boundaries despite the fact that there was no actual physical threat to the United States. Even the Pentagon Papers, emerging in 1971 fairly late in the antiwar protest cycle, were deemed too hot for most politicians to handle. Daniel Ellsberg, who eventually leaked the papers to the New York Times, wrote that he was turned away by antiwar senators J. William Fulbright, George McGovern, and Charles McC. Mathias. Yet Vietnam did provoke a more powerful opposition movement than did any other twentieth-century crisis. These protests began slowly, however, and during the initial period of conflict there was a broad consensus of support for the war. The anti–Vietnam War demonstrations always had a simple and direct point: The United States should end its participation in the conflict, a demand for something well within the control of the government.

			There is another key difference, of course, between all these cases and the situation today. During the two world wars and even during the Cold War standoff with the Soviets, civilians seldom felt personally threatened as they went about their daily lives. The current fears may subside, and historians may look back on this crisis and the resulting consensus about how to balance security and freedom as a mere blip, involving emergency policy choices that, like those in the past, were eventually reversed or moderated. But there is a much better chance of that happening if, as soon as possible, we initiate a much more robust exposition and debate about the nation’s options.

			Minority Views

			One reason the sweeping changes in U.S. policy at home and abroad have failed to provoke much debate is the avalanche of events dominating the media and private conversation, including the anthrax attacks, Afghanistan, the shoe bomber, the Washington-area sniper attacks, Iraq, North Korea, and even the Columbia disaster. The administration may have total confidence in its overall strategy, but most citizens can’t know how to rank-order the dangers or how to judge whether our approach—heavy on the military and law enforcement, light on debate and diplomacy—is the most effective way to proceed. We do know that the president feels that “the best defense is a good offense.”

			Not surprisingly, then, criticism of those security measures that have an impact on civil liberties has largely been limited to groups that concentrate on such issues, such as the ACLU, the Lawyers Committee for Human Rights, National Security Archive, Constitution Project, Human Rights Watch, Amnesty International, the American Society of Newspaper Editors, the Reporter’s Committee for Human Rights, the Center for ­National Security Studies, and the Association of Radio-­Television News Directors.

			On an ad hoc basis, liberals and conservatives have come together under the leadership of the liberal Morton Halperin and libertarian Grover Norquist specifically to criticize aspects of the Patriot Act and the use of military tribunals. And, as an example of groups that respond with special fervor to anti–civil liberties actions, the resistance of librarians and their activism in opposing the gathering of information about what books people read is a recent case in point. Other voices in opposition ­include the virtual organization Move On, which claims to reach 600,000 and has expanded its activities to include sharp criticism of anti–civil liberties measures.

			There is little unrest on campus so far or even in law schools, a situation similar to that in 1965, when Vietnam just began to provoke opposition. And foundations, after an outpouring of grants to help victims of the 9/11 disaster, are at an early stage in terms of responses to the new government policy initiatives. The nation’s public priorities have changed swiftly, but most institutions, like the country in general, need time to digest, understand, and react to the rapid evolution in security policies. 

			The Loyal Opposition

			The nature of the current threat to the United States inevitably strengthens the hand of the White House at the expense of other political power centers. All citizens want a president who leads in these circumstances; we want to see him as less a politician, more a head of state and commander in chief. Still, despite the natural tendency to pull together during periods of conflict, there is ample evidence that the public remains uneasy and concerned about the future. 

			Not surprisingly, rank-and-file Democrats are the most critical of Bush and, according to polls, are less supportive of the measures to curtail civil liberties than are Republicans. None­the­less, as one Democratic pollster put it, “Right now, even hard-core Democrats are more interested in security than rights.” And several other Democratic strategists, asked why Democratic leaders are not pushing back harder, cited other reasons: the president’s popularity, the continuing pro-administration news coverage, and some confusion about just what the best policies are in this unprecedented situation.

			Many Democrats may well feel that, facing an enemy unlike any other, it is sensible to try to think through, almost from scratch, just how this danger should be confronted and what it means for the basic priorities of their party. At the same time, key officials in the Bush administration have been quick to put forward their own long-standing beliefs about greater government secrecy, less fettered law enforcement, military activism, and unilateral aggressiveness in international affairs as exactly the right remedies for the new threat.

			Some of the roots of the cautious Democratic response to the Bush initiatives also may lie in the recent history of the party’s approach to major policy issues. In the past couple of decades, a major movement—perhaps the major movement—in the party was intended to reduce the apparent differences between Democrats and centrist Republicans. The strategy was largely a reaction to presidential defeats during the 1980s, arguing that the Democratic party had moved too far to the left and was too soft on such issues as crime, defense, and welfare. Democratic dominance in the House and Senate, governorships, and state legislatures was dismissed in the face of an inability to assemble an Electoral College majority. The new approach was refined by the highly successful Democratic Leadership Conference and one of its early leaders, Bill Clinton.

			In the current circumstances, however, Democrats might learn something from the man who was known as “Mr. Republican.” Speaking less than two weeks after Pearl Harbor, Ohio Senator Robert A. Taft said that 

			as a matter of general principle, I believe there can be no doubt that criticism in time of war is essential to the maintenance of any kind of democratic government. . . . Too many people desire to suppress criticism simply because they think it will give some comfort to the enemy. . . . If that comfort makes the enemy feel better for a few moments, they are welcome to it as far as I am concerned, because the maintenance of the right of criticism in the long run will do the country maintaining at a great deal more good than it will do the enemy, and it will prevent mistakes which might otherwise occur. 

			Moreover, most Republicans in Congress shared Taft’s view that continuing attacks on the administration of Franklin D. Roosevelt were appropriate and politically effective; the GOP scored significant gains in the 1942 congressional races.

			Perhaps the current low intensity of Democrats debating the administration’s policies at home will alter as the presidential race heats up later in 2003. Some candidates have started to talk about these issues. Senator John Edwards of North Carolina argued last October that “it is wrong in the name of war, in the name of the war on terrorism, to let this administration take away our rights, take away our liberties, take away the freedoms we believe in. It is wrong, and we need to be able to stand up and say that to this president, this administration.” And Senator John Kerry of Massachusetts said something similar: “A real threat exists for future terrorist attacks in this country, and it’s up to all of us to respond appropriately to prevent them—but we can do that even as we protect the God-given rights and civil liberties which make America the land of the free. Our nation must be secure, but need not become so at the expense of our freedoms, our rights and our liberties.”

			Nobody Said It Would Be Easy

			Robert Taft had a powerful point, and it was not primarily about party politics; it was about democracy and government. The politics of “permanent emergency” are hard and perilous. But they are nothing compared to the dangers of a government that is not transparent and accountable. It’s the job of the opposition, the press, and the public to insist on full and open discourse about what we are doing and why.

			We should be in the midst of a great debate about how to  de­fine the right mix of measures to increase our security and make us less likely to become victims while avoiding the calamity of becoming a garrison state. We know that good decisions often arise from sometimes painful public probing, including the post–Pearl Harbor investigation ordered by President ­Roosevelt, the Edward R. Morrow broadcasts that contributed to the fall of Joe McCarthy, the Church Commission investigation into intelligence failures in the 1970s, the Ervin Commission’s revelations about Watergate, the My Lai investigation, and the publication of the Pentagon Papers. Such self-­examination pointed toward the kinds of publicly formulated responses that are often needed to correct for mistakes that are made in the absence of public scrutiny or informed deliberation.

			Today, there are new issues worthy of debate and criticism. There was a strong case, for example, that might have elicited considerable public support for including so-called sunset provisions on nearly all, rather than just some, of the new homeland security–related legislation. By building in the need to reenact the new measures through sunsets, Congress would have ensured that key provisions would last only as long as the emergency—or at least be automatically reconsidered after enough time elapsed to review their costs and benefits. Moreover, the new Department of Homeland Security is scarcely likely to become a well-oiled machine because it has been exempted from the sort of corrective scrutiny that is a main source of improvement in existing agencies. There is also nothing unpatriotic about saying that ranking Iraq far above North Korea and even Al-Qaeda as immediate threats to the United States ought to be open to discussion. Nor is it un-American to ask whether the fact of a professional military, rather than one that relies on the draft, makes vigorous debate about military action both less likely and more important.

			It is fundamental for a democracy to debate the consequences of more secrecy, less accountability, and reduced press access to information. It is simply common sense to seek greater public understanding of the causes and goals of the present crisis. Yet attempts to understand the roots of the hostility to America sometimes have been greeted with, as Joan Didion puts it, “wearying enthusiasm for excoriating anyone who suggested that it could be useful to bring at least the minimal degree of historical reference to bear on the event.”

			It’s been said that in a democracy the first purpose of a debate about civil liberties is not to win, but to educate. If, in fact, the terrorist threat persists for decades, we must think carefully about what can happen to liberty in a nation permanently at war. We also need to insist on transparency and accountability for our governmental institutions, because that is the only way to improve their performance. In the area of intelligence, especially, we need a broader and more searching inquiry in to what can be done to improve out ability to foresee attacks and to find our enemies. It would be unfair to blame the administration for the events of 9/11, but it is essential to open up the conversation about what we have learned since then. An elected government cannot demand trust; it must be earned and maintained over time.

			The Quiet Republic

			America has faced dangers before, but for many, this threat seems uniquely personal. It may not be incidental that large numbers of elites who care about civil liberties live in the two cities, New York and Washington, most often mentioned as potential targets of future terrorist attacks. This new fact of life affects what people think about on their way to work and how people react to their families and friends. It is the elephant on the table that nobody wants to talk about. Thus, even those with little sympathy for President Bush’s overall policies want an administration that is confident; we want the reassurance that comes from believing that we are in good hands.

			For the public at large, this desire to be taken care of may even undermine the basics of democracy. Two University of Nebraska researchers recently reported that they had found that nearly half of all Americans would prefer that government’s most significant decisions were made by “experts or business leaders” rather than by elected officials. One could also hazard a guess that this study suggests that the public is tired of partisanship and yearns for less “political” leadership.

			Today, many American families would agree that they are confronted by more risk than in the recent past, reflecting both the sense of physical dangers associated with the terrorist attacks and the evaporation of the economic optimism of the 1990s. In these circumstances, the president might have reacted to 9/11 in quite different political terms, seeking, if not quite a government of national reconciliation, at least major efforts toward bipartisanship. He might have named a prominent Democrat, for example, to a key homeland security job. But this administration obviously believes in its ambitious and divisive domestic and international agendas. So what we have is a one-sided continuation of politics-as-usual—a lack of balance in the political process that seems completely at variance with a decade of elections reflecting a roughly 50-50 split in the nation.

			Patriotism and anger can be channeled into support for conflict; increases in fear and trust can be translated into acquiescence for more security even at the expense of freedom. But in the end, neither of these sources provide the abiding strength of a nation armed not only with the latest security hardware but also with a deep belief in its course. The great benefit of vigorous debate is that it will serve to educate citizens about the issues. A consensus based upon understanding and informed judgment must be politically more valuable and more durable than one founded upon deeply felt but inevitably transitory emotions. 

		

	
		
			Chapter 1

			A Familiar Story:

			Lessons from Past Assaults 
on Freedoms

			alan brinkley

			The history of civil liberties in America, like the history of civil rights, is a story of struggle. Even in peacetime, Americans have engaged in an ever-changing negotiation between the demands of liberty and the demands of order and security. But in times of national emergency, the conflict between these two demands has become intense—and the relative claims of order and security naturally become stronger. As we enter a new period of apparently open-ended crisis, the lessons of these past experiences with war and emergency are clear. We cannot reasonably expect the highly robust view of civil liberties that we have embraced in recent decades to survive unaltered. Every major crisis in our history has led to abridgements of personal liberty, some of them inevitable and justified. But in most such crises, governments have also used the seriousness of their mission to seize powers far in excess of what the emergency requires. At such moments, it has been particularly important that vigilant citizens make the case that the defense of our liberties is not an indulgence but rather an essential part of our democratic life.

			Put simply, civil liberties are not a gift from the state that can be withdrawn when they become inconvenient. They are the product of continuous effort, which has extended over two centuries and must continue into a third—in dangerous times as well as in tranquil ones—if personal freedom is to remain a vital part of our national life.

			“140 years of silence”

			It is part of our national mythology that the Framers of the U.S. Constitution guaranteed civil liberties to all Americans through the Bill of Rights and that we are simply the beneficiaries of their wisdom. But not even the Framers were confident that the Bill of Rights provided sufficient protections of liberties. James Madison opposed the Bill of Rights altogether, arguing that any effort to enumerate rights would serve to limit them—one reason for the largely forgotten (until recently) Tenth Amendment, which states that “powers not delegated to the United States by the Constitution” are “reserved to the States . . . or the people.” Proponents of the Bill of Rights feared that the amendments alone would not be sufficient to protect individual liberties—and they were well justified in those fears.

			During most of the first century of the history of the United States, the Bill of Rights had relatively little impact on the lives of most American citizens. There were widespread violations of civil liberties that by modern standards would seem exceptionally oppressive, inspiring one scholar, remarking on the early history of the Bill of Rights, to describe it as “140 years of silence.” Even ignoring the egregious violations of rights and liberties inflicted on both enslaved and free African Americans, Native Americans, Mexicans, Chinese, and many other groups of immigrants, and the routine limitations of the rights of women, the abridgements of civil liberties were severe and routine. Local governments routinely banned books, censored newspapers, and otherwise policed “heretical” or “blasphemous” speech. Standards of public decorum and behavior were rigidly enforced, and unconventional conduct was often criminalized. The legal rights of the accused in criminal trials had few effective protections, and obedience to the Fourth, Fifth, and Sixth Amendments was often token or nonexistent. Freedom of religion did not always extend to Catholics, Jews, free thinkers, agnostics, or atheists; and such people had no protection against discrimination in education, jobs, and even place of residence. Perhaps more important, popular support for an expansive view of civil liberties was thin and, in some places, nonexistent. As a result, there was little pressure on any level of government to work vigorously to defend them. The only exception was the vigorous use of the Bill of Rights to defend property rights.

			The Alien and Sedition Acts of 1798—prompted by the quasi-war with France and designed to strengthen the government’s authority to deal arbitrarily with aliens and dissenters—produced widespread popular hostility and led to the defeat of President John Adams in 1800. But this powerful reaction should not obscure the degree to which similar abuses of constitutionally protected freedoms occurred routinely, without legislative support, even in more normal times. Similarly, Abraham Lincoln’s controversial suspension of the writ of habeas corpus during the Civil War only increased a vulnerability of citizens to arbitrary arrest and imprisonment that was already widespread.

			It would be too much to say that the Bill of Rights was an empty shell during the nineteenth century. Things would surely have been worse without it. But to a significant degree, it remained contentless in the absence of popular, legislative, and judicial support—all of which were intermittent and often grudging for over a hundred years.

			The Nation Unravels

			Our modern notion of civil liberties was, in fact, not born with the creation of the Bill of Rights. A more important turning point may have been the U.S. involvement in World War I, which created some of the most egregious violations of civil liberties in our history—and, indirectly, some of the first vigorous defenses of them.

			When the United States entered the war in April 1917, the administration of Woodrow Wilson was acutely aware of how much of the public remained hostile to the nation’s intervention. It responded much like the Adams and Lincoln administrations had in earlier conflicts—with an aggressive campaign of intimidation and coercion designed to silence critics and root out opposition.

			At the center of this effort were two pieces of wartime legislation: the Espionage Act of 1917, and the Sedition Act of 1918, which empowered the government to suppress and punish “disloyalty and subversion.” The Espionage Act, among other things, permitted Postmaster General Albert Sidney Burleson to ban all “seditious” materials from the mails, a task that Burleson approached with great relish, announcing that “seditious” materials included anything that might “impugn the motives of the government and thus encourage insubordination”; anything that suggested “that the government is controlled by Wall Street or munitions manufacturers, or any other special interests”; anything, in other words, that Burleson considered somehow radical. All publications of the Socialist party were banned by definition.

			The Sedition Act, passed the next year to strengthen the provisions of the Espionage Act, made it a criminal offense to use “any disloyal, profane, scurrilous, or abusive language about the form of government of the United States or the Constitution of the United States, or the flag of the United States, or the uniform of the Army or Navy,” or any language that might bring those institutions “into contempt, scorn, . . . or disrepute.” This second law was particularly useful to the government as an instrument for suppressing radicals and labor unionists. The greatest number of prosecutions under the law were directed against members of the Socialist party and its radical offshoot, the Industrial Workers of the World (IWW). Eugene V. Debs, the Socialists’ leader, was convicted and imprisoned for questioning American involvement. Bill Haywood, head of the IWW, fled to the Soviet Union during the war to avoid imprisonment. Others were imprisoned for casual remarks about the president or the conduct of the war effort. Hiram Johnson, the progressive senator from California, caustically described the provisions of the law: “You shall not criticize anything or anybody in the government any longer or you shall go to jail.”

			This state-sponsored repression did not occur in a vacuum. It both encouraged and reflected a widespread popular intolerance of dissent that very quickly became coercive and occasionally violent. In 1917, private volunteers formed the American Protective League (APL) to assist the government in the task of maintaining ­loyalty. The APL received the open endorsement of the U.S. attorney general, who called it a “patriotic organization . . . assisting the heavily overworked federal authorities in keeping an eye on disloyal individuals and making reports on disloyal utterances.” It received $275,000 in government funds to finance its activities. Its members wore silver badges, as if they were official law enforcement authorities (although there was no screening process for entry); ordinary citizens were generally unaware of the distinction between them and legitimate authorities. By the end of the war, the organization had 250,000 members—men and women who defined their mission as spying on their neighbors, eavesdropping on suspicious conversations in bars and restaurants, intercepting and opening the mail and telegrams of people suspected of disloyalty, and reporting to the authorities any evidence of disenchantment with the war effort. They made extralegal arrests. They organized “slacker raids” against perceived draft resisters. The APL constituted only the largest of a number of such organizations. There was also the National Security League, the American Defense Society, even one modeled on the Boy Scouts—the Boy Spies of America.

			Much of this repression was directed at labor leaders, radicals, and other dissidents. But its greatest impact fell on immigrants. Both Woodrow Wilson and Theodore Roosevelt ­denounced “hyphenated Americans” in 1916, and neither discouraged assaults on them once they began. Popular passions against dissidents and immigrants soon ran amok. The primary target, although not the only one, was German Americans. The California Board of Education, for example, banned the teaching of German in public schools, calling it “a language that disseminates the ideals of autocracy, brutality, and hatred.” Libraries removed German books from shelves. Merchants and others dropped German words from the language. (“Sauerkraut” became “liberty cabbage”; “hamburger” became “liberty sausage.”) German faculty members were fired from universities. German musicians were fired from orchestras. There were widespread rumors of plots by German Americans to put ground glass in bandages sent to the front, and so people with German names were barred from the Red Cross. In Minnesota, a minister was tarred and feathered because he was overheard praying with a dying woman in German. In southern Illinois, a man was lynched in 1918 for no apparent reason except that he happened to be of German descent; the organizers of the lynch mob were acquitted by a jury, which insisted that what they had done had been a patriotic act.

			This overwrought nativism—generated, even if inadvertently, by government policy and rhetoric—extended to other ethnic groups as well: to the Irish (because of their hostility to the English), to the Jews (because many were hostile to an American alliance with the anti-Semitic Russian government), and to others simply because their ethnic distinctiveness came to seem a threat to the idea of “One-Hundred Percent Americanism,” a phrase widely used at the time to describe national unity. Immigrant ghettoes in major cities were strictly policed and became frequent targets of vigilante groups. Even many settlement-house workers came to feel it their duty to impose a new and more coercive conformity on the immigrants they served. A settlement worker in Chicago said in 1918 that the war had made her realize that “we were a nation only in a very imperfect sense. We were stirred to a new sense of responsibility for a more coherent loyalty, a vital Americanism.”

			Woodrow Wilson reputedly predicted in early 1917, “Once lead this people into war, and they’ll forget there ever was such a thing as tolerance. To fight, you must be brutal and ruthless, and the spirit of ruthless brutality will enter into the very fibre of our national life, infecting Congress, the courts, the policeman on the beat, the man on the street.” It proved in large measure to be a self-fulfilling prophecy—and not just for the war. The behavior Wilson predicted, and helped to create, continued well after the Armistice of November 1918. In some ways, it intensified, most notably during what has become known as the Red Scare.

			The great Red Scare was in part a response to the Bolshevik Revolution in Russia and the tremendous fear that it created throughout the capitalist world. It was also a product of the great instability of postwar America, something that many middle-class people believed to be orchestrated by revolutionaries. There was widespread labor unrest, racial conflict in cities, economic turbulence, and a small but frightening wave of terrorist acts by radicals. But the Red Scare was above all a result of the deliberate strategies of ambitious politicians, who saw a campaign against Bolshevism in America as a useful spur to their careers.

			The U.S. Justice Department, under Attorney General A. Mitchell Palmer (who had presidential hopes for 1920), was the leading actor in inflaming the Red Scare. An attempted bombing of Palmer’s house helped legitimize the major campaign against radicals that he was already planning and that he launched in 1920. On New Year’s Day, he ordered simultaneous federal raids (orchestrated by the young J. Edgar Hoover) on suspected radical centers all over the country. There were 6,000 arrests, amid enormous publicity. They have become known to history as the Palmer Raids.

			This crackdown was supposed to reveal and destroy what Palmer claimed was a national, revolutionary conspiracy. In fact, the raids netted three pistols, no explosives, and only a small smattering of radical literature. Most of the people arrested were not radicals at all, and even the relatively few genuine radicals rounded up could not be shown to have violated any laws. Most were eventually released, although many remained in custody for weeks and even months without facing formal charges. While detained, they were denied access to attorneys or even to their own families. Several hundred foreign radicals and presumed radicals were deported to Russia, where they arrived—many of them speaking no Russian and knowing nothing of the country—in the middle of a civil war. Palmer himself looked back on this sorry episode a year later without repentance. “Like a prairie fire,” he said,

			the blaze of revolution was sweeping over every American institution of law and order a year ago. It was eating its way into the homes of the American workman, its sharp tongues of revolutionary heat were licking the altars of the churches, leaping into the belfry of the school bell, crawling into the sacred corners of American homes, seeking to replace marriage vows with libertine laws, burning up the foundations of society.

			As during the war, popular vigilante groups took their cue from the government and leaped into the battle. In the state of Washington, a mob dragged a member of the IWW from jail, where he had been placed after arrest on vague charges of ­“subversion,” castrated him, and then hung him. In New York, soldiers and sailors (eager to strike back at people who had ­opposed the war effort) invaded the offices of a socialist news­paper, smashed the presses, and assaulted the staff. And just as German books had been burned, German teachers had been fired, and German ideas had been suppressed during the war, now books and teachers and ideas presumed to be radical were burned and fired and suppressed.

			The Silver Lining

			The federal government’s assault on civil liberties during and after World War I may have been the most egregious in its history. It stifled dissenters who gave no evidence of being a danger to the nation. It permitted the persecution of German Americans who posed no threat to security. It produced a wide-ranging legal assault on men and women based on nothing but their presumed beliefs. And it routinely suspended such ordinary rights as freedom of speech, freedom of association, and freedom from arbitrary arrest.

			But in acting so aggressively to abridge civil liberties, the government in these years inadvertently gave birth to a powerful new movement to protect them. Indeed, it is not too much to say that World War I was the birthplace of our modern notion of civil liberties; that in its aftermath, the Bill of Rights began to have an expansive meaning in American life for the first time. The backlash against the wartime excesses helped create three new forces committed to defending civil liberties in the future: popular support; formidable institutions; and the first serious evidence of judicial backing.
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