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We the People of the United States, in Order to form a more perfect Union, establish Justice, insure domestic Tranquility, provide for the common defence, promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity, do ordain and establish this Constitution for the United States of America.


United States Constitution, Preamble


The Congress, whenever two thirds of both Houses shall deem it necessary, shall propose Amendments to this Constitution, or, on the Application of the Legislatures of two thirds of the several States, shall call a Convention for proposing Amendments, which, in either Case, shall be valid to all Intents and Purposes, as Part of this Constitution, when ratified by the Legislatures of three fourths of the several States, or by Conventions in three fourths thereof, as the one or the other Mode of Ratification may be proposed by the Congress; Provided that no Amendment which may be made prior to the Year One thousand eight hundred and eight shall in any Manner affect the first and fourth Clauses in the Ninth Section of the first Article [provisions relating to slavery and direct taxation]; and that no State, without its Consent, shall be deprived of its equal Suffrage in the Senate.


United States Constitution, Article V















PROLOGUE



January 29, 2019, was a light workday in the Arkansas State Senate. The twenty-five Republicans and nine Democrats approved a resolution congratulating the state football champions, altered prison disciplinary grievance procedures (passed 32–2), changed rules regarding safe deposit boxes (34–0), raised the maximum borrowing limit for certain state-issued loans (34–0), and altered the procedure for confirming new highway commissioners (34–0). All told, the Senate adjourned in under two hours—an hour earlier than planned. Observers in the gallery might have been forgiven for remarking that not much important had happened. But slipped between these small-bore votes was an uncommon item, complete with a peculiar name: an application to Congress for an Article V convention.1


State Senator Gary Stubblefield, a Republican dairy farmer from western Arkansas, introduced the vote. “They give these speeches in Washington, D.C., and talk about the interests of the American people. You know what it’s really about in Washington, D.C.? It’s about maintaining power.… Congress has known this all along,” he remarked.2 What the country needed, he continued, was radical constitutional change—curtailing the national budget, diminishing federal regulatory power, and other proposals “to limit the power and jurisdiction of the federal government.” The states needed to neuter the federal government. Congress could not be trusted to do that on its own.


Article V—the Constitution’s oft-forgotten amendment provision—was created by the Framers for this very moment, Stubblefield argued. If two-thirds of the states apply for a convention, he explained, then one must be held. Congress has no say in the matter. It would be the first time such a convention had ever convened, but if not now, when? “This Article V is not a Democrat or Republican issue, it’s an American issue,” Stubblefield told his colleagues.3


Senator Joyce Elliott, a Democrat from Little Rock, took the floor to counter. “We have become so lazy about our democracy we look for shortcuts, and this is one of them.… I’m just as uncomfortable thinking about some kind of re-write in the Constitution because… we do not know what will happen at this convention.”4


Senator Linda Chesterfield, a Democrat also from Little Rock, agreed. “I fear that as we go down this road willy-nilly, we are putting together a convention that might not look like me, might not care about me, might not care about the diversity of America.… What will we do about making sure that this constitutional convention reflects the diversity that really is America?… I would say leave things alone.”5


But most of Elliot and Chesterfield’s colleagues brushed aside their concerns, voting 19–13 to submit Arkansas’s application to Congress. Four Republicans joined all Democrats in opposition.6


The vote in Montana two years later on February 10, 2021, was not so smooth. A convention advocacy organization had wined and dined Republican state senators, hoping to grease the skids before the legislature considered the application in public, reported Theresa Manzella, a Republican state senator from western Montana. As she later remarked, “By the time it got to the committee for the hearing, [convention advocates] had already developed a lot of support for the issue.”7 But when the application reached the state senate floor for a vote, tensions ran high.8


Manzella had sparked the drama. She had been an early supporter of a twenty-first-century constitutional convention, attending an Article V war game held in 2016. “I got there, it was really well done, and I got kinda excited,” she remarked.9 But now swayed by the opposition of the ultraconservative John Birch Society and the far-right militia group the Oath Keepers, Manzella decided to pull her support.10 A constitutional convention could run away, she believed, meaning it could become uncontrollable and propose radical changes to our constitutional system.


“Show me where it says that the states will control a convention,” she emphatically asked her colleagues on the senate floor. “Show me where it says [that] in Article V.”11 Even convention proponents are “conflicted in the information they’ve put out,” she argued. “They’re making the rules up as they go.”12


In retaliation for her stance, a convention advocacy organization run by the founder of the Tea Party Patriots, Mark Meckler, launched an aggressive smear campaign to silence her. “I have been targeted by them,” Manzella remarked on the senate floor.13 “They have cherry-picked my quotes, they have taken them out of context and they have compared me to Hillary Clinton and George Soros.”14


Manzella, continuing, revealed that she had written a letter resigning from the legislature the night before the vote because of the harassment, unsure whether she would feel moved to submit it. “I think you need to know that,” she told her colleagues on the senate floor, many avoiding eye contact with her.15 “I have never felt more disrespected as a committee member and a human being than I have felt in association with this bill.”16


After her speech, the application was voted down twenty-six to twenty-four, with six other Republicans and all Democrats joining Manzella in opposition.17 Reflecting on the vote, Manzella later remarked, “Their approach has been to sicken the people against you.… Sadly many of them are aggressive and hateful and that’s sad. That’s really sad. I feel betrayed by the people that promote [a convention].”18


Activists issued a chilling statement following the loss: “The 26–24 defeat is a setback for our team in Montana, but we are not discouraged. Why? Because we understand their [sic] is no other peaceful option… to rein in an out-of-control federal government.”19


*   *   *


“A Live Weapon in Our Hands”


Stubblefield’s success in Arkansas and Manzella’s decisive negative vote in Montana are just two episodes in a larger alarming story. Over the last two decades, a hushed effort to hold a convention under the Constitution’s amendment provision—the nation’s first ever—has inched through statehouses. And employing a dubious legal theory advanced by leading politicians, some now argue they only need to enlist a small handful of additional states to trigger the convening.


A convention would be a watershed moment in American history. Just like James Madison, Alexander Hamilton, and Benjamin Franklin in Philadelphia over two centuries ago, delegates would exercise almost unfettered authority to draft amendments that would change the contours of our fundamental law and civic life. Every contentious political and social issue could be on the table, creating or retiring constitutional rights and freedoms and restructuring basic elements of modern government. Unlike political skirmishes in Congress or presidential elections, constitutional amendments cut to the core of public life, silencing debate and quashing opposition. And as with all legal text, whoever holds the drafting pen exercises incredible power. The debates and proposed reforms of these new “framers” could shape American life for centuries.


The enormity of such an occasion is not lost on contemporary convention proponents. While many across the political spectrum have ignored their efforts, advocates have made their goals quite plain. As convention supporter Senator Rick Santorum remarked, “We’re planning on putting resources, people in place to get us to where the safety’s off and we have a live weapon in our hands.”20 


The claim is both disturbing and peculiar. What is it about this august constitutional mechanism, one envisioned as a means for national reckoning and reformation, that allows one to claim it as a new “weapon”? How can one say with such certainty that the “live weapon” will be theirs? And—perhaps most important—does the weapon pose any real danger? Might it have been decommissioned and discarded long ago?


Hard-right activists have seized upon the seemingly arcane constitutional convention mechanism for two reasons. First, some argue that state legislatures—not the voters—would select convention delegates. Second, some also argue that at a convention each state would get one vote, making the convention radically more malapportioned than the Congress or the Electoral College (California’s 39.5 million citizens would have the same representation and vote as Wyoming’s 579,000).21 Neither of these two claims is a settled matter of law, and each has been the subject of intense debate among constitutional scholars for generations. Yet convention proponents embrace the uncertainty and praise its potential. Even if their extreme policies are rebuffed in Congress and at the polls, it is possible that activists might be able to use the amendment mechanism to foist their agenda on an unwitting majority. 


In closed-door meetings with state legislators across the country, proponents explain these supposed realities with great excitement. Republicans have controlled a majority of state legislatures at multiple points during the last decades. These electoral fortunes, if continued, could make it possible for a faction to end-run a constitutional convening, pushing through radical proposals with no bipartisan support. “The number of states with Republican legislatures (governors have no role in the process) already approaches the necessary two-thirds,” one leading convention proponent wrote in the far-right publication the Epoch Times. “Surely a convention dominated by conservative state legislatures can draft amendments popular enough to be ratified by [three-quarters of the] states.”22


That final bit of mathematics—the three-quarters threshold for ratification—poses an uphill battle for changing the Constitution. But history makes clear that even proposing constitutional amendments can be a potent legal and political force. Once amendments are pending before the states for ratification, they can sit for decades until they receive sufficient support, upsetting state-level politics in the process. And even if they are never ratified, proposed amendments can have a profound effect on the development of legal doctrine and party agendas. One need only look to the Equal Rights Amendment, which was proposed in 1972 yet languished before the states for decades awaiting ratification, for a telling example. While the states sat on the proposal, the courts and political branches took the matter up themselves, expanding the Constitution’s guarantee of equal protection to further encompass sex. While the proposed amendment did not have an immediate legal effect, it had a profound impact on political and legal debate. 


Far from focusing on the three-quarters bar, many proponents likely are thinking only about a lower one: the majority of states (twenty-six) possibly required to propose amendments in a convention. And convention proponents have fashioned a wish list of radical amendment proposals that might clear such a lower threshold: new state authority to veto federal laws, onerous federal spending limitations that would eviscerate most national policy and imperil national defense, and a complete restructuring of the country’s lawmaking and regulatory powers. Other topics, even more radical ones, are likely in the wings. With the math possibly on their side, many activists and their deep-pocketed funders are betting that it is preferable to lead the charge than catch up from behind.


Despite convention proponents’ claims of legal certainty, the most important questions about how a convening held under Article V would be called and how it would function are unsettled. The Framers left no rules. In this uncertainty lies great danger and, possibly, great power. Those who act first—achieving the requisite number of state applications to call a convention or convincing Congress or the courts that the threshold has been met using dubious counting methods—gain the advantage of creating the rules for the process. With a decades-long head start and little opposition, proponents have thrust ahead into this vast constitutional void, creating robust advocacy networks and marshaling commentators to craft legal theories favorable to their interests, oftentimes out of near thin air. Capitalizing on an era defined by win-at-all-costs partisan rancor, factious elements have trained their eyes on the ultimate prize: the Constitution itself.
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IMPORTANT EVENTS















	1776:


	Declaration of Independence







	1781:


	Articles of Confederation







	1787:


	Constitutional Convention meets in Philadelphia







	1788:


	Constitution is ratified







	1789:


	Constitution becomes operative (Washington inaugurated as first president; first session of Congress held)








Constitutional Amendments Discussed at Length Herein


See full text in Appendix.




• One through Ten (Bill of Rights): proposed, 1789; ratified, 1791.


• Eleven (state immunity from suit): proposed, 1794; ratified, 1795.


• Twelve (presidential election procedures): proposed, 1803; ratified, 1804.


• Thirteen through Fifteen (abolish slavery, define citizenship, establish equal protection and due process guarantees, establish voting protections, among other topics): proposed between 1865 and 1869; ratified between 1865 and 1870.


• Sixteen (income tax): proposed, 1909; ratified, 1913.


• Seventeen (direct election of senators): proposed, 1912; ratified, 1913.


• Eighteen (Prohibition): proposed, 1917; ratified, 1919.


• Nineteen (women’s suffrage): proposed, 1919; ratified, 1920.


• Twenty-Six (eighteen-year-old vote): proposed, 1971; ratified, 1971.


• Twenty-Seven (congressional pay): proposed, 1789; ratified, 1992.


















INTRODUCTION



This book is about Article V, the Constitution’s amendment process. It examines the history and meaning of the mechanism, analyzes contemporary efforts to distort its procedure for factional gain, and proposes a path forward for reform. The book is thus, at its core, about legal machinery—constitutional bolts, nuts, and gears—and the impact of that machinery on modern life.


But it is also about an aspirational ideal and the need to rekindle that ideal. Article V enshrines one of the Founding generation’s most profound beliefs: that in a constitutional democracy, the People are empowered to return to first principles in a regular and controlled way to reform their government. 


As the earliest Americans formed state constitutions during the Revolutionary War, many believed that constitutional amendment would be the cornerstone in a new American conception of democratic self-government. They heralded procedures for formal constitutional change as a means of “bloodless revolution” that would allow their communities to avoid the horrors of war and the tumult that defined the nation’s birth. It would be constitutional amendment, these early Americans believed, that would allow their experiment to endure. 


When the Framers set out to draft the new national constitution a decade later, they built upon these early ideals, fashioning a completely new theory of constitutionalism and national union. The Framers put aside the Articles of Confederation, the nation’s first governing charter, and its ill-fated notion that the national government merely mediated loose relations between disparate states. The government would be cast in a new image, securing its authority not from the “Delegates of the States,” as did the failed Articles, but rather directly from “We the People” who would “ordain and establish” the Constitution.1 


In few places was such a reframing of constitutional authority more profound than in the debates regarding constitutional change. The Framers shared those early American beliefs that constitutional amendment could provide the primary means for the People to ensure that the new nation would thrive. Article V was a middle way between the havoc of constant change and the dangers of stagnancy and ossification. As George Washington remarked before the document was ratified, the new Constitution was “not free from imperfections.”2 But the “People (for it is with them to Judge) can, as they will have the advantage of experience on their Side, decide with as much propriety on the alteration[s] and amendment[s] which are necessary,” he wrote. “I do not think we are more inspired, have more wisdom, or possess more virtue, than those who will come after us.”3


Throughout history, Americans have tried to take up Washington’s charge, calling upon Article V as a mechanism for political and social reform. Constitutional amendments have proved necessary to outlaw slavery and pursue racial and gender equality. So too have reformers outside the political establishment, like those in the women’s suffrage and Progressive Era movements, seized on Article V as a means for redress when those in power remained obstinate. In the critical moments when change was necessary, our forebears have often looked to the amendment process for renewal. And many of these amendments have paved the way for the celebrated (and sometimes detested) advances in American freedom and equality. The right to marry, to speak freely, to worship according to one’s conscience, to be free from racial discrimination, and to have bodily autonomy all find genesis in the amendments and contemporary meaning in their judicial elaboration. 


This is perhaps why American public debate about the Constitution is often focused squarely on the document’s additions rather than its initial grand articles. As one recent poll found, only 51 percent of Americans could name the federal government’s three branches (legislative, judicial, and executive). But four out of five could name at least one of the First Amendment’s five freedoms (speech, religion, press, assembly, and petition).4 Most of the acclaimed rights advances of the last century find their legal roots in the Fourteenth Amendment. Raise the Second Amendment at Thanksgiving dinner—should you be so bold—and someone is bound to have a strong opinion. So too are other amendments keystones in modern life, including the Fourth (regulating police search and seizure power), the Seventeenth (direct election of senators), the Nineteenth (women’s vote), or the Twenty-Sixth (eighteen-year-old vote). The amendments, and the Washingtonian ideal of national reformation they represent, have continued to captivate the American constitutional imagination.


An Unsettled Article V


Yet over the last two centuries, Article V—the machinery of formal constitutional change—has often been seen as an afterthought. A dilemma has arisen with the passage of time as lived experience has failed to attain the aspirations of the Founding. 


Ours is the world’s oldest functioning written national constitution, yet it is also one of the least changed. Although more than eleven thousand amendments have been proposed in Congress, only thirty-three have been sent to the states for approval and twenty-seven ultimately ratified. And a convention has never been held under Article V, despite the submission of at least 445 applications by state legislatures since 1789.5 While we celebrate those twenty-seven great moments of constitutional reformation, formal constitutional change has been the exception rather than a middle-way norm.


How can one explain this divergence between Founding ideals and historical practice? The common response is that the procedure is just too hard. Article V establishes an arduous path, requiring a supermajority of either state legislatures or both houses of Congress to propose amendments and an even larger supermajority of either state legislatures or state conventions to ratify. Many policy makers and scholars today argue that this is Article V’s fatal flaw—its standards are too high to have any modern power. Indeed, the mechanism is so burdensome that some have come to consider it as almost dead and certainly not worth much attention. Article V might be printed in the Constitution, the thinking goes, but it is not usable in practice. 


These onerous supermajority requirements no doubt contribute in large part to the paucity of amendments. They make the road to reform hard and long. But they do not make amendment impossible. History teaches that at times—and often to the surprise of many—Article V has been both workable and exceptionally powerful, taking quick hold in the political climate. 


The majority of the twenty-seven amendments were ratified during a few short moments of amendment fervor: the Bill of Rights just following ratification (ten between 1789 and 1791); the amendments of the “Second Founding,” which outlawed slavery and guaranteed equal citizenship for African Americans following the Civil War (three between 1865 and 1870); the Progressive Era amendments, which brought much-needed reform to Washington (four between 1913 and 1920); and the mid-twentieth-century reform period (four between 1961 and 1971). Yet outside these moments of rapid constitutional movement, amendments have been exceptionally rare: only six over the intervening 204 years. 


This history offers a different conclusion regarding the nature of Article V. Rather than dead or useless, the mechanism might merely be sleeping—a giant waiting to be awakened. As James Madison wrote in Federalist No. 49, the amendment mechanism is a “constitutional road to the decision of the people… marked out and kept open for certain great and extraordinary occasions.”


Article V remains a peculiar, unsettled element of the American constitutional structure. The provision is of foundational importance but is often ignored in public debates about constitutional change. So too does much of its procedure remain opaque. As Madison remarked before the 1787 Convention had even adjourned, Article V’s convention route was flawed due to insufficient “constitutional regulations” dictating how it should work.6 And as the following chapters detail, the provision has always suffered from inherent tensions, the result of a compromise between competing theories of constitutional change and popular autonomy. Where Washington and his colleagues envisioned constitutional amendment as an established, certain means to ensure the Constitution’s vitality, over two centuries of lived experience have left more questions than settled answers. 


Twin Jeopardies


Despite these structural uncertainties, the Founding generation’s noble aim to provide a means for peaceful, popular constitutional change remains. This book is an attempt to revive these aspirations and Washington’s middle way, to spark public discussion of both the dangers and possibilities of formal constitutional amendment and a reevaluation of the legal mechanism that provides for such change.


For generations, scholars, policy leaders, and reformers have wrestled with Article V, attempting to add structure to its ill-formed procedures and fashion political environments that might guide public debate toward the high ideals of constitutional reform. Many academic articles have been written, draft revisions proposed, and bills introduced. These efforts have yielded few positive results. But recent events have rekindled the need for such debate and reform. 


The Constitution sits in a precarious moment, confronted by twin jeopardies. The first jeopardy is a new effort, spearheaded and funded by far-right activists, to awaken Article V’s convention mechanism and capitalize on its uncertain procedure almost entirely for factional gain. This is a particularly troubling danger, one rife with unanswered legal questions and animated by the divisive hyperpartisan sentiments of our era. This threat must be engaged with a cool head, its profound legal errors discounted, and its path blocked. 


But in quashing the contemporary convention threat, Americans must address the Constitution’s second profound jeopardy: the danger of stagnancy and ossification. 


The limited record of constitutional amendment—just twenty-seven ratified in over two centuries—has caused many across successive generations to accept that Article V is useless. Even before ratification, many argued that the amendment mechanism would never work. Leading scholars and jurists in the nineteenth century echoed the same sentiment. So too do many policy and opinion leaders today believe that the amendment mechanism is fundamentally broken. The country will not, and indeed cannot, ever amend the Constitution again, they argue. 


Over the last half century, this belief has become so dominant in political and popular thought that some have come to embrace an even more troubling claim. Formal constitutional amendment is irrelevant, these commentators argue. Article V should not have any real power in modern life. The Constitution has survived without formal change and will continue to do so, they believe. 


The nadir of Article V in mainstream thinking has inspired a system of crafting constitutional meaning—what could be called a “constitutional politics”—rife with problems and bad incentives. It has emboldened a form of reasoning that places constitutional power only in the hands of lawyers, judges, and academics. The People, for all practical purposes, are nowhere to be found. 


Such a constitutional politics is at odds with the vast experience of American constitutionalism. Over the course of the nation’s first two centuries, citizens have continued to elaborate on those early Americans’ belief that bloodless revolution could provide renewed vigor to their political communities. In developing their own constitutions, citizens of the states and American territories have made popular constitutional change a central mechanism of the political and legal order, allowing citizens to directly constitute and reform their government at relatively regular intervals. 


The time has come to continue this work. We must rebuild Washington’s middle way, fashioning a new form of constitutional politics that empowers the People to reclaim their authority to make constitutional meaning.


*   *   *


A Note About Sources


When embarking on a study of the Constitution, one must engage the process and deliberations of its drafters to attempt to understand what the legal text means and how it operates. Throughout this book, and especially in Chapters 2 and 4, we consider in some detail the relevant debates of the first Constitutional Convention.


The primary sources documenting what occurred in Philadelphia in the summer of 1787 are incomplete.7 We take as our starting point, as do most others, James Madison’s Notes, published in Max Farrand’s 1911 edited volume, The Records of the Federal Convention.8 This documentary record, when combined with the Convention Journal’s procedural notations, remains the most detailed source from the Convention and is generally accepted as the leading account.


But Madison’s Notes are still notes. They are not a transcript, taken down as if by a court reporter or a clerk recording legislative minutes. This is a crucial distinction of which the reader should be aware. When we quote a particular delegate’s comments from the Convention, we are quoting not a verbatim recitation but rather Madison’s recollection of those remarks. It is quite possible that Madison remembered comments incorrectly, substituted what he thought he heard, or maybe even wrote down what he wanted to hear.


In her extensive study of Madison’s Notes, constitutional historian Mary Sarah Bilder details how the Notes are likely incomplete and were altered by Madison long after the Convention adjourned. Madison did not write the Notes for the public, Bilder argues, but rather as a personal record for himself and likely Thomas Jefferson, who was serving a diplomatic mission in Paris while the Convention met. The Notes were never intended to be an objective account; they were more akin to a detailed diary entry than a newspaper article.9 James Hutson, a historian with the Library of Congress Manuscript Division, likewise has argued that the Notes are underinclusive, covering only one-tenth of what was likely said at the Convention.10


What are we to make of this? We cannot know for sure. But as others have done before us, we take the Notes as they stand—with a healthy pinch of salt and a serious engagement with the scholarly literature added in for good measure.


So too have we tried to make the Notes accessible to a modern reader, substituting (in brackets) synonyms for words whose meaning has changed in the intervening centuries. For example, when Alexander Hamilton remarked that “an easy mode should be established for supplying defects,” he did not mean that a route should be provided to create more constitutional problems. He meant the opposite. In context, the term supply is an archaic form, meaning “to make up for the lack or absence of something by providing a substitute” or “to make good a defect.”11 We have thus substituted the modern synonym repair. We also note such alterations in the relevant endnotes.
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Part I



FOUNDATIONS
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BLOODLESS REVOLUTION


The Radical Idea of Peaceful Constitutional Change


“I hold that a little rebellion now and then is a good thing, and as necessary in the political world as storms in the physical.… It is a medicine necessary for the sound health of government.” 


—Thomas Jefferson to James Madison (January 30, 1787)1


When the Dartmouth entered Boston Harbor and docked at Griffin’s Wharf in November 1773 carrying the East India Company’s first direct shipment of tea to America, the colonists demanded the ship return to England. Ensnared in a bureaucratic morass and foreseeing financial ruin, the captain refused. Soon two more ships carrying Company tea docked, only to be greeted by the same angry demand from the colonists. After nineteen days of impasse, a group of Bostonians boarded the three ships under the cloak of darkness. They lifted the imported tea to the decks—some ninety-three thousand pounds in 342 chests, worth about $1.7 million today—and dumped it into the harbor.2 Although they likely did not foresee it then, those who participated in what would come to be known as “the Boston Tea Party” changed the course of history and had a profound impact on the formation of the United States Constitution. 


Earlier that year, few in London had been thinking about constitutional theory when Parliament considered the Tea Act. The debate was about money. The East India Company, which administered the British Indian territory and its lucrative tea trade, had amassed substantial debts and was close to default. With eighteen million pounds of tea in London storehouses, it needed a new market, and quickly. The Company’s directors soon set their eyes on a promising prospect: the American colonies.3
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Destruction of the tea at Boston Harbor (Lithograph, 1846)








Exporting tea from England to the colonies was a risky proposition in 1773. Three years earlier, the Townshend Acts had imposed a much-hated tax on tea imported to America. The colonists were fierce in their opposition and turned to the black market. Soon smuggled tea accounted for an estimated 77 percent of the colonial tea trade.4 To break into the market while still paying the import tax, the East India Company needed a concession. Lord North, the British prime minister, devised a solution. The government would allow the Company to ship tea directly to the Americas, cutting out merchant middlemen and the export taxes charged in London to make the American market economically viable. 


The Tea Act passed both houses of Parliament with no discussion of its impact on the American colonists. The London press showed a similar lack of concern. The few newspapers that mentioned the vote failed to note a basic element of the law: that the American colonies were the focus of the new arrangement. As Ben Labaree, a historian of the colonial era, remarked, “Perhaps no bill of such momentous consequence has ever received less attention.”5


Response in the colonies was swift. Even though the price of Company tea likely would have been comparable to the smuggled drink already available, many colonists refused on principle to buy it.6 Under the British constitutional regime, they argued, Parliament had no right to levy direct taxes like the Townshend tea tax on the colonies unless the colonists had elected representation in London. The price was no matter. A tax was a tax. 


The Boston Tea Party sparked a movement up and down the Eastern Seaboard. Three years prior, the colonies had little sense of unified political identity. But the British response to colonial protests inspired a common cause. Parliament passed a series of ever more draconian measures to quell the unrest. Soon, the British revoked the Massachusetts Charter and dissolved the colony’s representative assembly. When the colonists objected to this new affront, the British responded with deadly force. At Concord in 1775, three minutemen fell—the “shot heard around the world.” 


As John Adams wrote in his diary the day following the Boston Tea Party, “This Destruction of the Tea, is so bold, so daring, so firm, intrepid & inflexible, and it must have so important Consequences and so lasting, that I cannot but consider it as an Epocha in History.”7 


Fundamental Law, the New King


What was it about the tea tax that made Bostonians so angry? Unlike modern mischaracterizations, the tea partiers were neither small-government firebrands nor free-market crusaders out to fight any new tax with a vengeance. The colonists’ objections were more nuanced. As Edmund Burke reflected in the House of Commons two years later, the American critiques of British rule were learned ones. Their intense study of law had fostered a keen sensitivity to constitutional structure and rights.8 The Boston Tea Party was not a manifestation of brute political anger but rather a disagreement regarding the legal principle the tea tax conveyed.


The American Revolution erupted largely over disagreements about who had authority to change the constitutional order.9 Informed by Lockean notions of representative government, the colonists believed that the unwritten British constitution contained an array of inviolable limitations on government authority. The English Bill of Rights of 1689 guaranteed all Englishmen one such right: to pay only those taxes approved by Parliament (rather than by royal fiat). Since the colonies were unrepresented in Westminster, the colonists argued, Parliament could not infringe their retained constitutional right, no matter the reason. 


London countered, claiming the colonies enjoyed “virtual representation” in Parliament, meaning non-colonist politicians could effectively represent colonial interests in the same way that landholding men did for others in England. The Americans dismissed this argument outright as “fallacious sophistry, in opposition to common sense.”10 Representation meant representation by one’s peers. Without Americans in Parliament, there could simply be no legal tax in the colonies. The famed revolutionary rallying cry “no taxation without representation” was not merely a statement of fiscal policy. It was a much bolder claim: that England’s constitution was fundamental law. All other law—including acts of Parliament—had to conform to it.


The British struggled to understand this view. To most in England and beyond, the constitution had no distinct power. The term was merely descriptive, referring to “that assemblage of laws, customs and institutions which form the general system.”11 As the influential English legal scholar William Blackstone put it at the time, there was no distinction between “the constitution or frame of government” and the “system of laws.”12 This prevailing understanding of the British constitution at least partially explains ministers’ lack of concern regarding the Tea Act and why it received so little attention in the London press. It was challenging for the British even to conceive of an unconstitutional parliamentary act. The constitution was Parliament, the sum of all law passed by that legislative body. If Parliament passed a new law, it was, by definition, constitutional.13


This disagreement regarding the nature of constitutions is of central importance to the Founding, to the development of the American system of self-government, and to the question of how constitutions can be changed. The colonists espoused radical views regarding constitutionalism, believing that fundamental law could define and limit government power. 


When Thomas Jefferson penned the Declaration of Independence, he summarized this new way of thinking. The purpose of government and law, Jefferson explained, is to establish a society in which the unalienable rights of life, liberty, and the pursuit of happiness are made real and manifest. Such a government is made by the People and bound by the People’s delegation of power. And when the government oversteps the bounds of its authority, the People have a right to recourse. He continued: “To secure these rights, Governments are instituted among Men, deriving their just powers from the consent of the governed; That whenever any Form of Government becomes destructive of these ends, it is the Right of the People to alter or to abolish it, and to institute new Government, laying its foundation on such principles and organizing its powers in such form, as to them shall seem most likely to effect their Safety and Happiness.”14


More than a revolutionary manifesto, the Declaration was a short, brilliant treatise on the nature of government, law, and society. It encapsulated and solidified the three main elements of the nascent American vision of democracy and constitutional theory: first, the People as the source of authority; second, the power of written law to limit the government; and third, the retained authority of the People to alter their form of government. In the new United States, fundamental law would reign supreme, with all other law and government action conforming to it.15 This new view would take quick hold. 


Almost immediately after approving the Declaration in July 1776, the Continental Congress adjourned, and its members rushed back home from Philadelphia to re-form the thirteen colonial governments into new, independent states. When the United States declared independence, the colonies’ governing charters had become void. Having repudiated the power of the Crown, the colonies lacked a legitimate government and had reverted to what most Americans would have understood to be the basic social compact—the fundamental laws of humankind. What precisely this compact included, however, was open to debate. 


Well versed in the writings of Thomas Hobbes and John Locke, two leading political theorists of the age, the newly independent Americans understood the dangerous implications of this disarray. Hobbes and Locke wrote that without government, humans existed in the state of nature—what today we might call anarchy.16 Both Hobbes and Locke intended their conception of the state of nature to be hypothetical. They were political theorists; their purpose was to consider why humans leave the state of nature to form political communities and submit themselves to government authority. 


But their theories now had a pressing real-world significance. On July 4, the colonists had effectively chosen to reenter the state of nature by throwing off the yoke of the king. And when they did so, much evaporated into the summer air. Gone were the institutions that adjudicated the English common law and the structure they provided society and commerce, gone were the wide array of civil rights retained under the British constitution, and gone were all property rights under royal grants. Independence had created a dangerous void: no government, no legitimate law, and, many feared, no order.17


Under the prevailing Lockean understanding of popular sovereignty, the “United States of America” and its states could not yet fill this void. Without new constitutions, the states did not even exist, let alone have a right to govern. And a union of states could not be formed, as a legal matter, until the states were constituted. 


Acting on advice from the Second Continental Congress in 1775, New Hampshire’s provincial congress began the process of state f ormation, adopting a provisional constitution in January 1776. After independence was declared in July, the other states followed suit. 


Independence advocates in Connecticut and Rhode Island acted first, arguing that their charters, approved in 1662 and 1663, respectively, remained valid. Because the documents allowed elected assemblies to appoint the colonial governor rather than requiring royal appointment as other colonies did, proponents reasoned that their uniquely independent charters could function in the newly independent states without alteration.18


But this first foray into constitution making in the months following the Declaration drew critics. For some, the bedrock principle of popular sovereignty couldn’t be reasoned away so easily with legalistic quibbling over the colonial charters’ terms. A constitution was a contract between the government and the governed, one with unique terms. The contract was not time bound, possibly lasting forever, and its provisions remained binding on each successive generation without their explicit assent. This legal form did not permit the substitution of one party (the king) for another (a newly independent government). If there was to be a new government, objectors argued, a constitution must be drafted anew. 


Several Rhode Island towns adopted this theory, instructing their representatives to ignore the old colonial charter until a new constitution could be drafted. The settlers who had originally accepted Rhode Island’s royal charter in 1662 did so recognizing the king’s authority, these towns’ representatives argued, meaning that when the king was deposed by the Declaration, the governmental power reverted to the People. Without a reconstituted government, the legislature had no legal right to rule.19


The arguments fell on deaf ears. Connecticut and Rhode Island would keep their charters-turned-constitutions until 1818 and 1842, respectively. But in these early disagreements, one can see themes that remain pressing even today in the ongoing debates regarding American constitutionalism: What is a constitution, what makes it legitimate, and how should it work?


The Americans of the Founding generation were in the vanguard, experimenting with new and complex ideas about government, politics, and law. Independence had prompted an array of new questions no society had yet to consider. How should a free and democratic community grounded on a theory of the rule of fundamental law be structured? Should written constitutions be allowed to change, and if so, how? And perhaps most perplexing, if one says the People are the source of all political authority, how does a political community make that popular sovereignty a reality rather than just a high ideal? Must, for example, a constitution be put to a vote in which all can cast a ballot (including women and racial minorities)? Well-trodden paths and clear answers were elusive. What before had been confined to the rarefied air of political theory and academic treatises now had become the stuff of town meetings, popular debate, and political wrangling. Americans had begun to experience the beauty and struggle of making democracy work. 


While each state’s new constitution embraced a different approach to self-government, one striking commonality united the documents.20 In this opening democratic moment, the states all endorsed some version of the rule of fundamental law. Gone was the British notion that a constitution was merely the sum of all law, changing with each new legislative act. The uniquely American idea of higher law demanded more. It required a popular grant of authority embodied in the text of a constitution. And it mandated strict adherence to that grant, requiring that the workings of government be judged against the text, structure, and animating purpose of that constitution. 


As the revolutionary writer Thomas Paine observed in 1791, this new American theory of constitutionalism demanded an entirely new political vantage and culture. Americans treated constitutions like “political bible[s],” he remarked, ones that were well-thumbed and treated with a certain reverence. “Nothing was more common when any debate arose on the principle of a bill, or on the extent of any species of authority, than for the members to take the printed Constitution out of their pocket and read the chapter with which such matter in debate was connected.”21 How far the country had come from the ill-fated Tea Act debates in Westminster less than two decades prior. In the United States, constitutions were written and referenced, and legislation was judged against them. Fundamental law was the new king.


Bloodless Revolution


American insistence on the supremacy of written constitutions raised predictable problems. If the documents were to be the ultimate binding law, what were the People to do if they wanted to change them? How could a sovereign people reassert their right to alter their government if the document was set in stone?


One answer was clear from recent American experience: revolution. Political theorists like John Locke argued that constitutions must be unamendable. Ratification was a solemn act of the People etched in time. Any change to a constitution would upset this original grant of popular legitimacy, rendering the government void. If a new generation desired to change the constitutional status quo, these theorists reasoned, they must overthrow the previous regime—using force if necessary. Only then could reformers reconstitute the government under new terms—a new constitution.22


The Rhode Island and Connecticut critics who refused to accept their new state governments as properly constituted because the old royal charters remained framed their dissent in this revolution-laden language. To them, constitutional change could only occur in a linear, two-step process—revolution then reconstitution. The state legislatures’ attempt to form new governments by amending the old colonial charters ignored this stepwise logic. The Declaration was the revolutionary act, vanquishing the former government’s authority. The People then needed to complete the second step: forming the new government. The old regime could not give legitimacy to the new one; that got the sequence backward.


As an anonymous writer stated in the Providence Gazette in November 1776, if the legislature did not correct course and draft a new constitution, “we should have no remedy left us, but downright rebellion.”23 With the prospect that citizens might start fighting each other to resolve constitutional questions, it seemed as though the American democratic experiment was tilting toward a new, troubling kind of violent politics.


Here one can see the predictable conflict between high political theory and the practical, lived experience of both the Founding generation and our own. Acknowledging revolution as the only method for constitutional change might make sense in the halls of academia. The approach presents a clear theory of popular sovereignty and draws a bright line between legitimate and illegitimate governments. It simplifies hard questions—Who are the People and what is a legitimate government?—by embracing the base human instinct for brutality. The People are those who are willing to put their life on the line for the cause, and the legitimate government is the one left standing. Violence is what settles the matter: either the current regime repels the uprising, or the revolutionaries prevail with popular support against the despot. Blood has the final word.


As early Americans soon realized, such theoretical, barbaric purity was impractical. A functioning democracy required workable, nonviolent methods for constitutional change. Otherwise, citizens would kill the newborn experiment. 


A method for amending constitutions was needed, the townspeople of Lexington, Massachusetts, declared in 1778, to “be a happy means, under providence, of preventing popular commotions, mobs, bloodshed and civil war.” The town delegates of Essex County agreed. They urged the Massachusetts constitutional convention to make a provision allowing the people “to rectify the errors that will creep in through lapse of time, or alteration of situation.” While the stability of a written constitution was desirable, they wrote, unamendable constitutions were known to fail and lead to violence. A formal amendment mechanism was the only peaceful method to mediate stability and change. The Roxbury town delegates also agreed. An amendment method was essential, they argued, so that “the people might recur to first principles in a Regular Way, without hazarding a Revolution in the Government.”24


For the people of Lexington, Essex County, and Roxbury (now a neighborhood of Boston), revolution was not a far-off, heady topic. Its carnage laid all around them. Over one hundred men, forty-nine of them local militiamen, had died at the Battles of Lexington and Concord just three years before. The siege of Boston had left another four hundred of their own dead and could have destroyed their city.25 These new Americans knew the costs of revolution. With war raging, their insistence on an amendment provision expressed an ambitious hope—that, in America, revolution would be made with law rather than with blood.


This early hankering for state constitutional amendment provisions demonstrated a noble, even remarkable turn in American public life. Assembled in town meetings amid war-torn wreckage, common citizens thought intently about how to forge their fledgling democratic community to reflect a new image of human nature. They believed that maybe, just maybe, the new American democracies could cast off the human instinct for violence and adopt the higher, more measured insistence on law and debate as the appropriate means to address civic conflict. For them, constitutional amendment was about more than mundane, wonkish repairs. It was needed to peacefully preserve the democratic community. 


That the burgeoning American theory of constitutionalism should (or even could) accommodate such peaceful constitutional amendment was a controversial proposition. Early thinking regarding popular sovereignty and fundamental law was still enmeshed in the realities of violent revolution. When Thomas Jefferson boldly claimed in the Declaration that the Americans were exercising the “Right of the People to alter or to abolish [the British regime], and to institute new Government,” he was justifying violent insurrection. The colonists had tried to use nonviolent, political routes to seek change within the British constitutional framework, but their efforts failed. The First Continental Congress relayed a petition to the king in 1774, “filled with sentiments of duty to [his] Majesty,” requesting the repeal of objectionable laws. The king never replied. Another petition was sent the following year amid a series of additional pleas lodged with British authorities, again to no avail.26 Dissatisfied with these rebuffs, Americans turned to war. When citizens set out to draft new state constitutional amendment provisions, General George Washington had been leading colonial troops in campaigns for over two years to claim the right of the people to alter or abolish their government. And more conflict was likely imminent. The Declaration’s vision of popular sovereignty was hardly a peaceful one. 


In this early moment, crafting a legal mechanism for bloodless revolution was a daunting task. With a new regime secured by violence, American statesmen and constitutional drafters needed to translate nascent ideas of popular sovereignty and regime change to the new, peaceful context of constitutional amendment. That translation posed knotty problems. 


The People Paradox


As the states began crafting their founding documents, they wrestled with the question of who exactly retained the right to change the government and how that change could occur. Echoing the Declaration’s invocation of the “right of the people,” all thirteen original states settled on some recognition of popular authority. The Virginia Bill of Rights declared that “a majority of the community” had the right to reform, alter, or abolish the government. Pennsylvania granted the authority to “the community” and “the people… by common consent.” The others avoided specificity, invoking merely the power of “the people.”27


But how could the People undertake peaceful regime change? How would it work, practically speaking? As the French political philosopher Joseph de Maistre remarked, the People are “a sovereign who cannot exercise sovereignty.”28 Unless they take up arms for revolution, the People cannot rule alone. They must work through legal institutions to make change. Put another way, the People are one example of Hobbes’s “sleeping sovereign.” Although omnipotent, their power remains delegated to the government until they decide to act. They must awake from their slumber to reign once more.29


Determining how exactly the People make constitutional law—how they wake up—remains an endeavor rife with paradox. Scholarly consideration of the issue has yielded more puzzling questions than sure answers.30 For those of the Founding generation, however, the matter required practical solutions. The American project would have meant little without a workable way to make the People’s authority real.31


To allow the People to amend a constitution using law and not violence, drafters had to undertake two challenging tasks. First, they had to figure out what precisely was (or who were) “the People.” What was the critical moment that marked the transition from the individual opinions of many persons to the binding belief of the People? And who should be counted in the People’s community—all citizens, only landowners, only men, only those of a certain race?


Second, once they had defined “the People,” drafters had to determine how an amendment procedure could give the popular will binding authority. Could one measure the opinion of the People—discern what is sometimes called their univocality—with enough certainty to give it the power of law?32 And how did the People express that opinion? Did they act individually, through individual votes? Or could they act through representatives in a legislature or convention?


The first task, defining the People, presented the more complicated question. To demarcate the People, one must both define the community’s members and determine how that community speaks with an authoritative voice. During the Founding Era, the first prong of this analysis was stunted. Women, people of color, and those who did not own property were usually, but not always, denied the vote and thus refused functional representation in the People’s community. Yet these groups were bound by laws the government instituted in the People’s name. The long arc of the American constitutional experience has been defined by attempts to enliven and empower a broader interpretation of the People. But at the Founding, the People—as a practical, political matter—remained a small community. 


Defining how that community spoke, however, posed other challenges. At the outset, one could argue that the People can only act in unison. Since “the People” refers to the entire body politic (a collective singular), all must be of the same mind. But unanimity is unworkable in practice. Few issues in life—perhaps none—enjoy universal agreement. And the fundamental matters enshrined in a constitution (like rights guarantees) tend to be both controversial and nuanced. Self-government requires compromise and second-best solutions. 


Another possibility is that the People speak when most agree. This makes the most sense in theory, but the approach raises its own problems in practice. If the People are merely a simple majority (50 percent plus one), the threshold for constitutional amendment is no higher than that of normal electoral politics. But the Americans aimed to set constitutions apart from the general tumble of politics. Allowing the same simple majority that could elect a state’s governor to also effectuate constitutional change could blur the line between fundamental and ordinary law. 


If both the unanimity and simple majority approaches seem to miss the mark, then an in-between solution remains. The People must be some kind of qualified majority—insulated from normal political processes but not impossible to achieve. Ultimately most states, as well as the federal Constitution, would implement this approach in a variety of forms. Some states would adopt a supermajority logic, requiring high thresholds (some two-thirds, others three-quarters) to adopt constitutional amendments. Others would empower a simple majority (50 percent plus one) to approve constitutional amendments if the process was set apart from normal electoral politics by way of a convention, special referendum, or procedures that otherwise protected against hasty action. Many would mix and match. For all, the process of demarcating the People was defined by a guiding principle: slow, careful deliberation.


Harnessing the People’s Power: Legislatures, Conventions, and the Ballot


With some resolution to the first question, drafters still needed to consider the second: How and where do the People speak? In most political communities, even small ones, gathering all citizens together is not practical. Where and how then does public debate become the binding opinion of the People?


The Declaration offered two answers: legislatures and conventions. The document spoke of “the people’s right” to revolution but acted through the Continental Congress, which the Declaration called “the Representatives of the United States of America, in Congress Assembled.” The common Anglo-American understanding of representative government supported this approach. When the legislature passed laws, the thinking went, it was as if the People had gathered and acted in the first instance. Legislatures worked both for and through their constitutive communities. In this frame, the People as an identifiable, numerous whole existed only at the ballot box. Afterward, they acted through their representatives in a legislature.33


In addition to elected legislatures, conventions were also an established method for harnessing the People’s power in the British tradition. Meeting as a unique representative assembly, conventions acted with authority independent of the legislature to address specific, extraordinary issues. Although not legislatures, conventions functioned like them. Their members were often chosen in special elections or sometimes appointed by other elected representatives to undertake a specific task, most often drafting constitutional provisions or settling constitutional problems. Unlike legislatures, however, conventions were not standing bodies. Formed only as needed, the body dissolved when its task was completed. 


This unique form of popular lawmaking—a quasi-legislative body acting with exceptional authority yet formed on demand—was a relatively new creation when the Americans began drafting their constitutional frameworks. Prior to the mid-seventeenth century, the term convention was most often used as a pejorative, signifying an illegitimate meeting that lacked legal authority. But the English Convention Parliaments of 1660 and 1689 established new precedent for the method, granting the meetings a legitimacy that would prove influential to American constitutional framers. 


The Convention Parliaments met to address constitutional questions regarding royal succession despite not being properly convened by royal mandate.34 Even without Parliament’s normal legislative authority, these conventions proclaimed themselves a true parliament.35 As John Milton observed in 1689, the convention was a legitimate body because it was convened under the authority of the people, “not as heretofore, by the summons of a king, but by the voice of libertie.”36 And because the convention acted with popular authority, another observer noted, it wielded a unique set of powers: “Being the Representative of the whole Kingdom gathered together in an extraordinary case and manner… [it] seemeth to be something greater, and of greater power, than a Parliament.… If this Convention can do anything, cannot it make laws truly Fundamental, and which shall have the same Firmitude and continuance as the Government it sets up?”37


The Convention Parliaments had a rapid and lasting impact in the Americas. Conventions were soon used in the late seventeenth and early eighteenth centuries to settle political and constitutional disputes, most notably in Massachusetts, New York, and Maryland. They were also used to constitute new revolutionary governments.38 In 1719, when the citizens of South Carolina desired to wrest power from their ruling landed proprietors and reconstitute the government as a royal colony, the people could not rely on the legislature to do their bidding. Because the proprietors had not given the rebel legislature authority to govern, the assembly appealed to a higher power: “We cannot Act as an assembly,” the legislators declared, “but as a Convention, delegated by the People, to prevent the utter Ruin of this Government.”39


In the months following independence, all thirteen new states would use a legislature or convention to draft their constitutions.40 And in ten of the thirteen, these assemblies also ratified their draft constitutions, giving them binding power. No popular vote was taken.41


Using representative assemblies—legislatures and conventions—to harness the People’s power made sense during the revolutionary period. States needed a quick, legitimate method to establish new governments. With peacetime on the horizon and the creation of constitutional amendment procedures a growing topic of debate, however, some statesmen and citizens began to consider whether there might be better ways for the People to make constitutional change. Maybe the constitutional amendment process should be more democratic, involving not just political elites but also the common citizen. 


The artisan and mechanics guilds of New York City expressed this concern in the summer of 1776. The New York provincial congress had drafted and ratified the state’s new constitution, but the guilds’ members felt that their interests were not represented in the state legislature. Their claim was simple: If the Revolution had been fought on behalf of the People, how could average citizens like mechanics, farmers, and artists not be included in the process of crafting and ratifying the state’s fundamental law? The constitutional power belonged to the “inhabitants at large,” they argued. It was a “right which God has given them, in common with all men, to judge whether it be consistent with their interest to accept or reject a Constitution framed for that State of which they are members.”42 Only the People, through their personal consent, could approve and amend a constitutional regime. Conventions or legislatures were just an elitist end run around the popular will. 


Massachusetts tried to give the People the direct power these advocates desired. The commonwealth ratified its constitution by a popular vote and gave the voters a key role in the amendment process. The new constitution required the legislature to poll the citizens gathered in town meetings at regular intervals to determine whether a convention should be called. And as they had in Massachusetts’s first constitutional convention, delegates to such an amendments convention would be elected in a special election.43


While admirable, Massachusetts was a democratic outlier. Plebiscites (direct popular votes on constitutional questions) and the popular election of constitutional convention delegates would not become widespread until after the Civil War.44 But even though direct, electoral forms of popular constitutional power were uncommon, there might have been other ways to harness the popular will. As Larry Kramer, the former dean of Stanford Law School, argues in his book The People Themselves, elections were not the sole method for popular constitutional governance at the Founding.45 A nuanced culture of unwritten political mores allowed the People to exert binding power outside legal and institutional channels. 


This culture was typified by the Revolution, which instilled in the Founding generation a sense of pride, both in the popular nature of the Founding and in the core belief that the project of republican democracy belonged to the entire community, not just a ruling clique. The People had spoken their government into existence, and so too would they continue to speak—providing ongoing meaning and form to the constitutions through which their governments had been formed. The People, according to Kramer, provided such ongoing meaning through both legal and nonlegal yet binding acts.46


Kramer argues that this history of popular constitutional authority (what he calls “popular constitutionalism”) should change the way we understand the nature of American law and its processes.47 So strong was the notion that the People retained the ultimate authority and responsibility to make constitutional meaning that constitutional drafters saw no need to reference it in the text. Whether through institutional processes, legitimate forms of violent protest, or otherwise, the People could and did speak in authoritative ways. The fact that the new constitutions were written did not change this foundational truth. The constitutional amendment processes, focused as they were on adding, deleting, or altering text, were not intended to limit the constitution-making power of the People. Rather, the Founding generation conceived of the amendment power as merely one small focus of the People’s authority, an outgrowth and manifestation of the Revolution’s embrace of popular sovereignty.48


The popular constitutionalism thesis offers a compelling case that early conceptions of the People’s power prized direct authority. Like the view put forward by the New York artisans and mechanics in 1776, matters of constitutional concern were not the sole domain of the political elite. The People could harness their own power and act directly rather than relying solely on intermediary institutions like legislatures, conventions, and the courts. 


Yet the early development of constitutional amendment procedures in the 1770s and 1780s would take a different approach. Most drafters would adopt the view that the People’s power could be harnessed in the realm of constitutional amendment only through legislatures, conventions, and—sometimes—through the vote. But as a general rule, the People would rarely have an active role. In endorsing this turn away from direct popular authority, our constitutional framers made perhaps one of the most consequential decisions in the history of the American democratic experiment.


The People, in Congress or Convention Assembled


The New York artisans and mechanics’ demands for more direct popular power, like those raised by many others, proved too radical for their time. The proposition that representative assemblies were appropriate conduits to harness the popular will was well settled in the British legal tradition and readily adopted by the Americans; whether these assemblies were prone to control by a social or economic faction, the clear concern of many even at the Founding, was no matter. When those in the political establishment did take issue with the assemblies—a rare occurrence—their concerns were often procedural. In Virginia, for example, Thomas Jefferson was the only dissenting voice among the leading planters to challenge the authority of conventions to draft constitutional provisions. He argued that a convention could not reconstitute the government without first holding a new round of elections.49 This concern, however, was one of method. Few challenged whether the bodies themselves were a legitimate forum for democratic decision-making. 


When faced with the choice of how to harness the People’s power, these early constitutional drafters throughout the various states opted for approaches that insulated the constitutional amendment process from direct popular will. While the People perhaps retained the ultimate constitutional authority, as Kramer’s historical account proposes (there was, after all, always the possibility of rebellion), drafters would vest the institutional power of constitutional change in the mainstream political process. But whether the legislature or convention would become dominant was a significant open question. 


From the 1770s until the mid-nineteenth century, most states vested the bulk of the constitutional amendment power in representative assemblies. Following this early lead in the states, conventions and legislatures would also take center stage in the federal Constitution’s amendment provision ratified in 1789. Yet the concerns raised by early eighteenth-century detractors continue today. To understand the contemporary role of constitutional amendment in public life, one must engage these critiques, examining the pitfalls of our amendment procedure and considering how its reliance on representative assemblies to harness the People’s power might lead to problematic outcomes. 


The first major question is whether allowing legislative assemblies to speak for the People in the constitutional amendment process has the potential to disrupt the nature of constitutions. As the Connecticut and Rhode Island dissenters so forcefully articulated, the Revolution endorsed the ideal that a constitution must reign above the normal workings of government. If the People could amend the constitution only through the electoral process, how was an American Constitution any different from ordinary law? 


Using conventions with popularly elected delegates to draft and propose amendments was one way to avoid the problem.50 When the People choose convention delegates directly through a special election, rather than relying on legislative appointment, the amendment process is insulated from legislative control. Massachusetts held such an election to pick delegates to draft its first constitution. Pennsylvania did the same, holding a poll in July 1776. Underscoring the popular nature of the task, Pennsylvania’s provincial legislature expanded the franchise, allowing all adult militiamen to vote, regardless of landowning status.51 But such popularly elected conventions would prove quite rare, and the federal Constitution’s amendment provision drafted a decade later would not require a popular vote. How else then could the danger of legislative overreach be avoided? 


Another way to resolve the problem was to insulate constitutional amendment from the rough waters of everyday politics through the calming effects of parliamentary procedure. Many states chose to vest the amendment power with the legislature but required additional supermajority safeguards to slow consideration of amendments and provide opportunities for popular input. Maryland, for example, empowered the legislature to propose draft amendments to the constitution by a two-thirds vote in both houses. These amendments, however, would only take effect after the next election and approval by a second, two-thirds vote in both new houses. This allowed the voters to have some say, at least from a distance.52


The federal constitutional amendment provision would follow suit, giving Congress an outsized role in one element of the process yet including supermajority requirements to set amendment apart from normal legislation. Later chapters consider whether such procedural safeguards are cold comfort for the democratically (with a small d) minded citizen. For the moment, however, it is important to consider how (and whether) the early rise of this procedural-protection logic can be squared with the radical notion of bloodless revolution. 


Amendment provisions were intended to allow the People to peacefully rebel against the governing regime—to reclaim their right as the ultimate sovereign to form their government anew. Relying on legislative bodies to undertake the work of constitutional change causes an innate tension. How can the People change a governing regime if they must work through the very regime they aim to reform? This conundrum lies at the heart of the American constitutional system and its procedure for formal amendment. And it has wreaked havoc in our politics and distorted our law by placing inordinate pressure on the courts to arbitrate new constitutional meaning when the amendment mechanism does not, or cannot, be a useful means for constitutional change. 


A second concern with empowering elected assemblies to speak for the People on constitutional questions perhaps rings louder today than it did in the 1770s and 1780s. Placing the amendment power in the hands of elected leaders assumes that political institutions—elections, legislatures, executive officials—can adequately represent the citizenry. But this has not been the case for most of our history. The vote was severely restricted at the Founding and for much of the proceeding two centuries. Does this mean that “the People” was meant not to include women, people of color, and those who did not own land? 


Some invoke a version of this argument today to call into question the federal Constitution’s legitimacy. They claim that the limited definition of the democratic community at the Founding and the document’s failure to put asunder the sin of slavery necessarily sully any power the document might have in contemporary life. It is useful to consider these critiques in the context of crafting an amendment mechanism that claims to empower “the People.” The colonists dismissed outright the British claim that, although the colonies could not elect representatives to Parliament, their interests were sufficiently represented to be bound by Parliament’s taxation authority. One could, in the 1780s, have raised the same concerns many raise today about an unrepresentative political process as a potent argument challenging the authority of new state constitutions and the federal Constitution to speak for those who could not vote. After all, the constitutions were (and are) binding on all.


The political problems of today similarly call into question the ability of representative assemblies to truly represent the interests of the People. Take gerrymandering for example. State legislatures play a key role in the process of amending the federal Constitution. Yet state-level partisan gerrymandering has rendered many statehouses immune to the majority’s will. In states like Wisconsin, one political party can win key statewide at-large elections (where there are no districts) by wide margins yet fail to gain control of either house in the state legislature due to radically skewed maps.53 The modern era is one in which some embrace radical countermajoritarian political tendencies, and due to institutional failures, these tendencies often win the day. If representative assemblies suffer from these democratic shortcomings, how can they claim to speak in the name of the entire community? And in the context of constitutional amendment, how can gerrymandered state legislatures, acting on simple majority votes along partisan lines, act with popular legitimacy on the most important questions in our civic life? 


These concerns regarding legislative control and undemocratic representation, hardwired into our federal constitutional amendment mechanism, form the foundation of this book. Americans today are heirs to amendment procedures embedded with inconsistencies, troubles, and landmines that impede the ability of our institutions to effectively harness the People’s power. These difficulties are not merely the stuff of theory or historical analysis. As contemporary efforts to call a constitutional convention richly illustrate, these issues continue to have a profound impact on modern political life. 


*   *   *


By 1780, fewer than half of the states had adopted constitutional amendment procedures.54 Yet the debates regarding the practical realities of constitutionalism, amendment, and the People’s role in the institutions of self-governance had solidified generally accepted early American understandings of fundamental law. The principle that constitutions could be altered through a fixed method was well established; bloodless revolution was the norm. The idea that such change could occur in representative bodies, at a distance from the direct will of the People, was also an accepted proposition. 


When the federal Constitutional Convention gathered in Philadelphia in 1787 to craft America’s national governing text, these beliefs were the foundation upon which the rest of the constitutional architecture was built. A government constituted by “We the People” was not a new approach; it was one adopted by the states, given a certain meaning in practice, and bound up in the political and legal context of the previous decade. The federal Constitution’s amendment procedure, contained in Article V, would set out a method to harness the People’s power that was equally a product of its time. To understand Article V and assess its relevance to life today, one must understand the work of the Convention. How did the Framers construct the People’s ultimate power to change their fundamental law? 
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