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Power concedes nothing without a demand. It never did and it never will. Find out just what any people will quietly submit to and you have found out the exact measure of injustice and wrong which will be imposed upon them, and these will continue till they are resisted.… The limits of tyrants are prescribed by the endurance of those whom they oppress.


—Frederick Douglass, 1857















INTRODUCTION


A few days before the Fourth of July in 2005, John Roberts advanced a big step toward his ambition to be appointed to the Supreme Court of the United States. On that sweltering Friday, the end of the Court’s 2004–2005 term was far from my mind when I awoke early to get ready for our annual holiday pool party that weekend at my home near Rock Creek Park, in Washington, DC. By late morning, news broke that President George W. Bush would get to fill a momentous vacancy on the nation’s highest court.


This vacancy came just a few months after I had left the staff of the US Senate, where I’d been chief counsel for nominations for the Senate Judiciary Committee for Senator Patrick Leahy, when he was the chair and then ranking member. It was the first time in almost a decade that I wasn’t working for the federal government. I had left behind my government-issued BlackBerry after Bush began his second term. When my new cell phone chimed the theme song from the HBO hit Sex and the City, I had no idea my father was calling with surprising news.


Sandra Day O’Connor (a Ronald Reagan appointee) had just announced she would be stepping down to spend more time with her ailing husband, John. I was not a big fan of O’Connor, though she was the first woman appointed to the high court. I knew having a woman in a powerful role would not advance justice and equality in and of itself. It was her rulings that mattered, and I was not fond of how often she sided with her Stanford Law School classmate and former romantic partner William Rehnquist (a Richard Nixon appointee to the position of associate justice and a Reagan appointee to the post of chief justice).


I did appreciate O’Connor for keeping the promise she made during her nomination: to follow precedent and not impose her personal views about abortion. During her tenure on the Court, she joined a ruling known as Planned Parenthood v. Casey, which affirmed Roe v. Wade, and emphasized that “liberty finds no refuge in a jurisprudence of doubt.” Her ruling rested firmly upon the foundational principle of fair jurisprudence known as stare decisis, a Latin term meaning “to stand by decided matters.” In that ruling she and her colleagues in the prevailing plurality quoted Justice Potter Stewart (a Dwight Eisenhower appointee) to explain the profound importance of stare decisis in a democracy: “A basic change in the law upon a ground no firmer than a change in our membership invites the popular misconception that this institution is little different from the two political branches of the Government. No misconception could do more lasting injury to the Court and to the system of law which it is our abiding mission to serve.”1


Perhaps her prior experience as a state legislator, at a time when politics had been seen as the art of compromise, made O’Connor more of a centrist than I thought she was, especially as the Court moved further to the right. However, in 2000, she voted with four other Republican appointees to the Supreme Court to stop the recount of ballots in Florida, which had the effect of making the Republican candidate, George W. Bush, the president of the United States. Bush lost the popular vote and, by many accounts, would have lost the Electoral College vote if all the ballots had been counted, but for the Rehnquist Court’s ruling. The recount had been triggered by the closeness of the initial vote count. John Roberts, then an appellate lawyer in private practice, had traveled to Florida to advise Florida Governor Jeb Bush, Bush’s brother, on how to navigate the recount. Less than a week before the Court issued its partisan 5–4 ruling in Bush v. Gore stopping the recount, Jeb sent a personal note to Roberts thanking him.


Three years later, as a staffer on the Senate Judiciary Committee, I had written a game plan for how to respond to the next Supreme Court vacancy; in the wake of O’Connor’s announcement in July 2005, people were calling for my advice on the battle to come. O’Connor had played an essential role in Bush’s ascent, and now her resignation could extend his impact—along with the GOP’s control of the Court—for decades. Plus, Bush would likely get another vacancy to fill soon, given Rehnquist’s failing health.


I had tendered my resignation from my job with the Judiciary Committee shortly after the 2004 presidential election. Sitting in a beautiful office in the Russell Building with the high ceilings and lovely western sunlight, Senator Leahy kindly urged me to stay on. Despite how much I loved working for him—a senator tall in stature and integrity (and a devoted Batman fan)—the Democrats had lost four Senate seats in that election, making it unlikely we could sustain our filibusters of Bush’s controversial appellate nominees, let alone a potential Supreme Court nominee. I just could not stomach looking like human wallpaper behind the senators at the hearings to come, bearing silent witness to history on C-SPAN, unable to stop the Republican-controlled Senate’s confirmation of whomever Bush chose.


I told Senator Leahy I could not accept his entreaty to stay, and a few months later I started a job as the senior legislative strategist on national security for the American Civil Liberties Union. In 2005, I had spent the weeks before the July 4 holiday working with former Congressman Bob Barr (R-GA) and others on a bipartisan effort to reform the USA PATRIOT Act. That Friday, July 1, after the calls about O’Connor’s announcement subsided, overwhelmed with worry about what the Court and America would become, I stopped to grieve and to paint. Almost two decades earlier, I’d entered college focused on prelaw but with an art scholarship. When I was working for the Senate, my dear friend Yolanda encouraged me to return to painting as a way to do something totally nonverbal while fighting Bush’s judicial nominees. I began painting huge, colorful abstracts to reignite my joy, but that day, for the first time, I painted only in black-and-white, mostly black. It was the most mournful piece of art I’ve ever made.


The speculation began immediately about who would replace O’Connor and whether it would be another woman. Through countless conversations, I held firm to my contention that Bush would nominate John Roberts, whom I had tried and failed to stop from getting appointed to the US Court of Appeals for the DC Circuit in 2003. A few weeks after O’Connor’s announcement that she was leaving the Court, I got a call from Phil Toomajian, a talented staffer working on Senator Leahy’s judiciary team, telling me Bush was going to announce Roberts as his nominee. He “congratulated” me for correctly predicting since early in Bush’s first term that he would pick Roberts. Phil’s congratulations reflected the gallows humor common among those in the political trenches, but it did little to lighten my mood.


I was convinced Roberts would be a disaster for the Court and for the country. Despite his polite demeanor and the endorsements of establishment Republicans and some Democrats, I was certain he would devote himself to advancing a right-wing political agenda through the judiciary. To make matters worse, in September Rehnquist died, and Bush nominated Roberts to become the chief justice instead of filling O’Connor’s vacant seat.


A week later, the Republican-controlled Senate Judiciary Committee began hearings on Roberts’s nomination and quickly pushed through a committee vote. Only two weeks after that, on Thursday, September 29, the Senate voted to confirm him. That accelerated timeline left little time to muster opposition. To my dismay, even Senator Leahy voted for him, which is a powerful testament to how terribly effective Roberts’s performance before the Senate had been.


When I heard Roberts had been confirmed, I wept.
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This book explains how John Roberts ascended to the Supreme Court and for nearly two decades maintained a reputation as a fair referee despite using the Court to advance a reactionary political revolution in the law to undo widely popular policies. It details the network of billionaire-funded groups engaged in a radical crusade to remake American society through the courts and shows how Roberts is both a cause and a consequence of their efforts. This corrupt and corrupting effort is not merely an aspect of Roberts’s legacy: It is his legacy. This reactionary agenda and the means used to achieve it are, in a word, unprecedented.


Most people really have no idea who Roberts is, what a destructive force he is to American jurisprudence, and how he has helped fracture our political system and our society.


In 2002, as part of my work for the Senate’s Judiciary Committee, one of my first tasks was to evaluate Roberts, whom Bush had nominated to the US Court of Appeals for the DC Circuit. Roberts would impress some of the senators with his amiable confidence, his calm reassurances, and his easy smile. He looked like a Norman Rockwell–style embodiment of judicial restraint and rectitude. But a thorough examination of his record and career path convinced me that, his carefully constructed résumé and polished persona notwithstanding, he would make a seriously detrimental addition to the federal appeals court. In the Senate hearings on his elevation to the Supreme Court, he demonstrated his gift for disarming opponents when he proclaimed, “I will remember that it’s my job to call balls and strikes, and not to pitch or bat.”


The image of Roberts as an impartial umpire proved to be persuasive and durable, but instead of being a genuine expression of his temperament and approach, it was a meticulously planned and effectively delivered public relations strategy. He presented himself as a dedicated institutionalist who sought to uphold American judicial traditions. Far from being a protector, however, he has used his position as chief justice to orchestrate a pattern of extreme decisions that have unmoored American democracy from its foundations—and that was before Donald Trump’s three appointees joined the Court. Despite Roberts’s claims that there are no Republican or Democratic federal judges, he has established himself not as a fair referee but as a diabolically effective player rewriting the Constitution and remaking America in accord with his reactionary political agenda, as he strategizes how to move the ball forward and disarm the opposition.


Roberts’s approach to constructing his public persona is best understood in light of, and in contrast to, the experience of Robert Bork, President Reagan’s failed nominee to the high court in 1987. The two Roberts are not so far apart when it comes to their dark and repressive vision for American law, but John Roberts’s moon face and striking blue eyes have never communicated the sort of villainy that Bork’s arched brows and matching goatee conveyed to cartoonists and the public at large. But, more than that, Bork’s extremism was loud, voluble, confrontational, and aggressively public, while Roberts has enacted much of the same right-wing agenda with stately civility. Roberts’s reserved demeanor and projection of affability have helped enable his Court to undermine our rights without raising as many alarms as warranted. While he often aligns with the results sought by his shriller brethren, Clarence Thomas (a George H. W. Bush appointee) and Samuel Alito (a George W. Bush appointee), Roberts has until recently managed to maintain credibility with the public and the press by minding the pace of the extremist takeover of our laws and culture. His calm style—with a close-lipped kind of Cheshire cat grin—somehow made the outcome seem more palatable, or even reasonable, to many in the press. Litigants on the other side of his agenda have continued to hold out hope they will be the ones to somehow persuade him to capitulate and rule in their favor, which is actually quite rare.


Roberts’s reactionary docket has included destroying environmental rules that protect our planet from predatory billionaires, overturning legal precedents that limited access to deadly guns, forging the shield of religious freedom into a sword to attack equality and access to health care, decimating labor unions’ power to bargain for workers’ rights, and unleashing waves of billionaire spending in our elections in ways that corrupt our representative democracy and sever public institutions from vital traditions of impartiality. Democrats credited him with, and Republicans lambasted him for, saving the Affordable Care Act (dubbed Obamacare), but Roberts is playing for team GOP, and his occasional nods at moderation allow him to more effectively realize his long-term agenda. Kicking millions of Americans off of health insurance could have caused the GOP even bigger losses in 2012, and embracing the dubious legal theories against Obamacare would have undermined the power to enact tax policy that favors the rich.


Devastatingly, Roberts has systematically altered the very structure of our democracy by sabotaging voting rights and permitting illegitimate and undemocratic electoral maps that have all but eliminated incentives to seek compromise, fueling extremism and division. But Roberts’s masterstroke was alchemy: turning gold into speech by judicially rewriting the First Amendment to allow mountains of gold in the form of dark money to distort our elections. His Court did so by barring Congress from regulating the corrupting influence of unlimited cash supplied by billionaires seeking to manipulate our elections. The result in that case, called Citizens United v. FEC, was orchestrated by the Roberts Court, which ordered an out-of-season oral argument on new questions to clear the decks for a surge in secret cash for the 2010 midterms—just in time to try to rein in America’s first Black president, Barack Obama. That tsunami of cash has been deployed to distort the ensuing elections, epitomized by the actions of the richest man in the world, Elon Musk, who spent $288 million to procure the presidency for Donald Trump (and an unelected copresidency for a while) in 2024. Big money has also altered the makeup of the nation’s highest court and, with it, how our Constitution and laws are interpreted, creating a self-reinforcing circle of corruption. Roberts’s success in dismantling the guardrails needed for fair elections and fairness in general has greatly weakened—and, in fact, imperiled—our democracy.


Through action and inaction, Roberts has also allowed a culture of corruption to run rampant. For more than a decade, he has worked to stall congressional efforts to require an enforceable code of conduct for the Supreme Court, even though every other judge in the nation is subject to such rules. He has not taken any public action to redress the numerous investigative reports about the mountain of secret gifts and serious ethical failures associated with Clarence Thomas and others. Roberts stood silent as Thomas sat on the case involving Donald Trump’s immunity claims in a criminal case about Trump’s efforts to subvert the 2020 presidential election, even though Thomas’s wife, Ginni Thomas, actively sought to stop the count and even to secure fake electors. Roberts adopted the same do-nothing approach toward Samuel Alito, despite evidence that flags tied to the January 6 insurrection were flown over his homes. Why? Roberts needed their votes in order to accomplish his most reactionary agenda to date and to cement the most unprecedented edict of all: to effectively pardon Trump and pave the way for his return to power, emboldened by kinglike immunity from prosecution for any of his “official acts” as president.


The pattern of conduct is clear: Roberts has made extraordinary efforts to ensure that those with great power and wealth have the opportunity to corrupt every aspect of our politics and society, and when the long-festering corruption of his Court has become front-page news, he has refused to clean up the mess. On the surface, his response has been singularly feckless and an insult to the institution of the Court, but on a deeper level he understands that actually cleaning up the Court would undermine his overarching political agenda to remake the law. On Roberts’s watch, the Court has become a creature more beholden to the influence of the richest few—and their political operatives—than at any time in the past century. This is not a bug; it is the design.


For many years, Roberts had the highest approval rating of any federal official. Now that there is a 6–3 right-wing majority, the mask has fallen. Roberts’s single-minded determination to give Trump unwarranted and anticonstitutional immunity for the serious criminal activities alleged in federal indictments reveals just how untethered John Roberts really is from the text of the Constitution and so-called originalism. His orchestration of the trifecta of 2024 rulings involving the January 6 cases shows that his jurisprudence does not arise from a principled interpretation of the Constitution but rather is guided by his desire to exert power for both himself and the political party he hails from, even as the latter has grown more extreme. His dogged allegiance to a regressive political agenda poses grave threats to our democracy and our freedom.


Calls for genuine, bold reforms are growing and may grow even stronger in response to further efforts by the Right to dismantle democracy, serve billionaires while hurting ordinary people, and impose deeply unpopular and even dangerous policies. The Roberts Court cannot be trusted to save us from all of the dictatorial impulses of Trump that Roberts and the MAGA justices on the Supreme Court have emboldened. Until he leaves the Court or is removed, Roberts will continue to obstruct vital ethics reforms and essential repairs to the Constitution that he has so grossly distorted with the immunity edict and other deeply damaging rulings. Meanwhile, I am committed to doing everything in my power to expose John Roberts for the regressive politician in judicial robes that he really is and, in doing so, ultimately to help restore—and expand—the constitutional rights, privileges, immunities, and power of We the People in these United States.
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PART I


INCEPTION















CHAPTER 1


CONFIRMATION


On Thursday, September 29, 2005, the Republican-controlled Senate confirmed John G. Roberts Jr. to become the chief justice of the Supreme Court. The vote was 78–22. He was forty-nine years old—the youngest chief justice since John Marshall took the oath of office in 1801.


The vote to give Roberts a seat on the nation’s highest court happened just two weeks after the hearings on his nomination before the US Senate Judiciary Committee. The hearings were held in the Senate Caucus Room, which is now called the Kennedy Caucus Room in tribute to the late Senator Ted Kennedy (D-MA). The room is historic, akin to a majestic theater, flanked by twelve enormous Corinthian columns. Its walls have sheltered the somber hearings on the disastrous sinking of the RMS Titanic and the titanic hysteria of some of Senator Joe McCarthy’s tirades against supposed communist plotters in federal agencies.


It was also the chamber where, in May 1973, Senator Sam Ervin (D-NC) gaveled in the Watergate hearings investigating the crimes and cover-up of President Richard M. Nixon. While these congressional hearings dominated the news cycle, John Roberts was about to graduate from his private prep school and head to Harvard College. A year later, Nixon resigned in disgrace after public opinion turned strongly against him and the US House of Representatives began impeachment proceedings. Nixon later claimed, “When the president does it, that means that it is not illegal.” His claim that a president has kinglike powers that immunize his actions from criminal prosecution was met with widespread revulsion and was summarily dismissed.1


Roberts entered that historic chamber in September 2005, after President George W. Bush initially nominated him to replace Justice Sandra Day O’Connor. She admitted she was disappointed that Bush did not nominate a woman, although she lauded Roberts’s oral advocacy skills. She had first met Roberts after President Ronald Reagan nominated her to become the first woman on the Court in August 1981, when Roberts was assigned to help her prepare for her Senate hearing that September. In August of that year, Roberts began his new job at the top of the US Department of Justice (DOJ), as a special advisor to Attorney General William French Smith. Roberts documented his game plan for O’Connor’s confirmation process, writing, “The approach was to avoid giving specific responses to any direct questions on legal issues likely to come before the court, but demonstrating in the response a firm command of the subject area and awareness of the relevant precedents and arguments.” The essence of his scheming memo was to explain “how a nominee could deflect senators’ questions while appearing to answer them.”2


Twenty-four years later, Roberts was preparing for his own Senate hearing to replace O’Connor, but when Bill Rehnquist died on September 3, Bush swapped Roberts into the chief’s vacancy. So it was, in that famous Senate theater on September 12, 2005, that Roberts deployed a distinctly American analogy to assure the American people that he would be fair. He claimed, “I have no agenda, but I do have a commitment. If I am confirmed, I will confront every case with an open mind… and I will remember that it’s my job to call balls and strikes, and not to pitch or bat.”3


On that sunny day in September, Roberts’s baseball umpire metaphor proved to be a brilliant bit of public relations. But the spin he manufactured was not just for the public: It helped him win the nomination. Though Roberts did not invent the analogy, he contrived to deploy it first on the initial decision maker: President Bush. “W,” as he was known, was the oldest son of President George H. W. Bush and had been a co-owner of the Texas Rangers. The younger Bush later wrote that when he interviewed Roberts as a finalist for the Supreme Court—along with Judge Michael Luttig of the US Court of Appeals for the Fourth Circuit (an appointee of the elder Bush)—Roberts had impressed him by saying, in W’s recollection, “A good judge is like an umpire—and no umpire thinks he is the most important person on the field.”4


Roberts had played sports in the Indiana High School Athletic Association—but not baseball. At the private preparatory school he attended, so small that there were only twenty-two young men in his class, he competed in wrestling and track, and he was one of the captains of the football team. In 2005, his defensive line coach, Dave Kirby, told a right-wing political group backing Roberts—called Progress for America—that Roberts had “loved the process of studying the game and creating strategies to beat an opponent.” Kirby also told legal biographer Joan Biskupic that Roberts, a few inches short of a six-foot stature, was a small linebacker but “feisty and sort of ferocious, sort of like a mean little dog, always at the right place.” That ferocious leader of the football team who strategized about how to tackle his opponents was not on display during his nomination hearings, where Roberts sought to project the image of a gentle, learned jurist.5


A little-watched speech that Roberts gave in 2013 to the graduating class of his prep school, La Lumiere, sheds light on his enduring approach to his grand ambitions. Standing behind the podium in a pin-striped suit and red tie sans judicial robes, he focused on “one value”—“the discipline of persistence.” Roberts elaborated,


No quality is more essential to achieving your hopes for the future. And unlike many other keys to success—intellect, talent, physical ability, health, looks, where you were born, into what sort of family, luck—persistence is entirely, entirely, within your control.… As President Calvin Coolidge once remarked, “Nothing in this world can take the place of persistence. Talent will not. Nothing is more common than unsuccessful people with talent. Genius will not. Unrewarded genius is almost a proverb. Education will not. The world is full of educated derelicts. Persistence and determination alone are omnipotent.”


Roberts credited this formative advice to the founders of La Lumiere. That private Catholic boarding school opened in Indiana in 1963, just a few years after US marshals famously shielded Ruby Bridges from an angry crowd as she integrated a public school in New Orleans and numerous private schools were launched across the country. In 1968, John Roberts applied to La Lumiere, writing precociously at age thirteen, “I’ve always wanted to stay ahead of the crowd.” It was an odd sentiment for a child of that age, who, already a salesman, wrote that he did not want only a “good job” someday but wanted “to get the best job by getting the best education.”6


Since then, that value he hailed as central to his training at La Lumiere—persistence—has proven to be central to his success and his strategy for remaking American law. Persisting is what John Roberts does. It is deeply part of who he is. Persistence can be a valuable trait, but being relentless can have real adverse consequences for others, especially if combined with a rigidity of ideas. That trait can be a potent weapon, especially for someone with a lifetime appointment. Roberts won the best job in the US legal system, atop the Supreme Court, a job with the power to issue far-reaching rulings while insulated from most checks and balances.


True to his ambitions, Roberts was determined to get the best job when President George W. Bush came calling. Key members of Bush’s inner circle, such as Brett Kavanaugh, who was then the White House staff secretary, also vouched for Roberts. They knew he would be a sure thing, a bankable vote, for the Right’s political agenda, with its hostility to key legal precedents. In other words, Roberts was no David Souter; operatives like the Federalist Society’s Leonard Leo had assured right-wing activists that Roberts could be trusted on issues they cared about. After all, the Bush administration had taken to heart a plea made at a major Federalist Society event in 2000: “No more Souters!”7


Souter, who had previously served on the Supreme Court of New Hampshire, had been appointed to the US Supreme Court by Bush’s father, George H. W. Bush, at the urging of his chief of staff John H. Sununu. Souter’s sin was that he was a traditional Yankee conservative, one who kept his word when he pledged to follow legal precedents. During the fifteen years before John Roberts was chosen for the Court—and the four years he served after—Souter earned a reputation as a fair-minded, thoughtful judge who was not a rigid ideologue but had empathy for the plight of others. Souter was willing to put the law before partisan political outcomes, as he did when he followed the Court’s precedent in Roe v. Wade and voted to uphold it, alongside Sandra Day O’Connor, Anthony Kennedy (a Reagan appointee), John Paul Stevens (a Gerald Ford appointee), and Harry Blackmun (a Nixon appointee who had written the majority opinion in Roe). In other words, Souter behaved like a traditional judge, serving the cause of justice with real political impartiality, which to right-wing hard-liners was a failure.


The “No more Souters” mantra has continued to animate the Right. In 2016, seven years after Souter’s retirement, Leonard Leo’s right-hand man, Jonathan Bunch, called Don McGahn, a key legal advisor to Donald Trump’s campaign, to discuss potential US Supreme Court picks. McGahn deadpanned that he had already tapped Sununu to draw up a list of potential nominees because he had played such a decisive role in recommending Souter. Bunch was taken aback, until he realized that McGahn was joking. To Bunch’s relief, Trump would not make the same “mistake” of appointing fair-minded justices like Souter to the nation’s highest court.8


There is another telling contemporaneous example of how the “No more Souters” mantra cleared the path for John Roberts. Just four days after Roberts was confirmed with 100 percent of the Republican senators voting for him, Bush nominated his White House counsel, Harriet Miers, to fill the vacancy left by O’Connor’s retirement. Miers’s nomination was met with howls that she was not “conservative” or doctrinaire enough. Unlike Roberts, she apparently could not be counted on reliably to take their side and use the Court to advance the right wing’s political agenda. She was perceived to be another Souter: too fair. Leonard Leo briefly tried to save her nomination by citing her antiabortion efforts in the American Bar Association, even as his close compatriots were encouraged to mount the campaign against her, to make way for Leo’s friend, US Court of Appeals for the Third Circuit Judge Samuel Alito (a George H. W. Bush appointee).


Right-wing VIPs like Robert Bork—whose nomination to the Supreme Court was defeated after his extreme views of the law were exposed to the public—also opposed Miers. He called her selection a “slap in the face” to loyalists “who’ve been building up the [right-wing] legal movement for the last twenty years.” It took only three weeks of pressure to get President Bush to bail on his old friend and withdraw Miers’s name. The very next day Bush called Alito about O’Connor’s vacancy and then offered him the nomination to the nation’s highest court.9


Leo strongly backed Alito, a fellow Roman Catholic and a former Reagan-Bush administration lawyer known for his devotion to the objectives of the right-wing legal movement. Neither Alito nor Roberts was assailed as a “Souter” for the simple reason that both were clearly more Bork than Souter, the difference being that Alito was less soft-spoken than Roberts and garnered more no votes. In contrast, in the hearings on his nomination, John Roberts effectively conveyed to most senators and the American people that he had “no agenda.” I strongly suspected that assertion was not true then, and it is demonstrably untrue now.


Back in 2005, some Democratic senators saw through Roberts’s act and voted against his confirmation. Senator Chuck Schumer (D-NY) voted against Roberts in the Senate Judiciary Committee, along with Senators Dick Durbin (D-IL), Dianne Feinstein (D-CA), and Ted Kennedy. Senator Joseph R. Biden Jr. (D-DE), who would later be elected vice president and then president, opposed Roberts too. They were joined by seventeen other Democrats in voting against Roberts’s confirmation by the full Senate. All fifty-five of the Republican senators voted yes, which made the final vote that put Roberts on the high court 78–22.


My former boss, Senator Patrick Leahy (D-VT), voted to confirm Roberts. Leahy later came to deeply regret that vote, remarking, “I think in [Roberts’s] actions and the actions in which he has joined, he has made the court an arm of the Republican Party.” At the time of the confirmation vote, I was no longer chief counsel for nominations, a position where I could have closely pursued efforts to persuade him. I had lost that battle the first time around, in 2003, when Senator Leahy voted to discharge Roberts’s nomination from the committee after Republicans took over the majority in the Senate. Back in 2003, Leahy did agree to let me ask Senator Harry Reid (D-NV), who was then the Democratic minority whip (the party’s lieutenant whose task was to marshal votes), to not have a recorded vote on Roberts’s circuit court confirmation. I wanted to give the Democrats the chance to vote against Roberts when he was elevated to the Supreme Court, as I was certain he would be if Bush nominated a white man. That is why John Roberts was confirmed to the US Court of Appeals for the DC Circuit by “UC,” or unanimous consent. It did not mean he was unanimously supported. UC is the process the Senate uses to move a bill or nomination without members voting yay or nay by name in a roll call vote.10


Although my heart was broken when Roberts was waved through in 2003, I was still in the fight to keep as many other right-wing operatives off the bench as I could. My work was not going to be just a “speed bump,” as a Democratic operative envious of my title sneered after the Republicans won control of the Senate in the midterms in 2002 and I began making the case for filibustering some of Bush’s nominees. That was a seemingly impossible objective while facing a wartime president in the aftermath of the midterm Democratic losses, but as rocket scientist Robert Goddard wrote, “Everything is impossible until it is done.” I led the staffing of the first filibuster of DC Circuit nominee Miguel Estrada in 2003 and helped spearhead and aid all the other judicial filibusters we mounted through the end of 2004, despite vicious attacks against us.


On September 29, 2005, though, Roberts was sworn in as the new chief justice in the East Room of the White House, where Bush observed that “the nomination power is one of the most serious responsibilities of a president.” Bush said, “When a president chooses a Supreme Court Justice, he is placing in human hands the full authority and majesty of the law.” Bush also recognized that the chief justice “has added responsibilities as the leader of the court and the presiding officer of the Judicial Conference of the United States,” which oversees federal court policy, such as ethics rules for federal judges.11


Bush described Roberts as a nominee of “uncommon talent,” “humility,” and “integrity.” He also assured the American people that Roberts would “be prudent in exercising judicial power… and above all a faithful guardian of the Constitution.” Perhaps President Bush did not really believe that Roberts would “be prudent,” a phrase his father George H. W. Bush used so often that it became a signature line in Saturday Night Live skits featuring comedian Dana Carvey. After all, the younger Bush was reading a speech filled with ceremonial words written by a speechwriter for a ceremonial occasion: the swearing in of the seventeenth chief justice of the United States, a powerful role with a tenure that always exceeds the appointing president’s term in office. With John Roberts being only forty-nine years old, the duration of his power was expected to exceed Bush’s tenure by decades.


Tellingly, however, Bush also said Roberts would act as a judge in the tradition of the man Roberts had clerked for in the 1980–1981 term, Bill Rehnquist, whose sudden death just three weeks earlier had created the vacancy that Roberts now filled. In certain ways, Bush was presciently right about that. Rehnquist was one of the two justices who dissented in the 7–2 ruling in Roe and had repeatedly voted in favor of weakening Roe over his next three-plus decades on the bench. Rehnquist was known for being affable and also for pushing a regressive view of the law, including voting rights. The chief’s song-filled holiday parties were legendary, but his legal rulings were devastating to the lives of ordinary Americans.12


In 2005, with Bush looking on and Roberts’s wife, Jane, holding a Bible, Supreme Court Justice John Paul Stevens administered the oath. Roberts wore a red tie—as he had at his hearings. Although Roberts swore that “judges are not politicians,” he had chosen the political color that signified his team, the party he had aligned with for the preceding quarter century or more. His wife chose a dress in the shade dubbed “Nancy Reagan red,” after Reagan’s wife. The GOP, its party loyalists, and its fans have widely embraced that cadmium red color, which newscasters have used to mark the Republican Party since the 2000 presidential election.
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Just two days after his confirmation, Roberts—again wearing a red tie—attended the Red Mass at the Cathedral of St. Matthew the Apostle, a Romanesque revival–style church in Washington, DC. The event gets its name from the deep red color of the vestments of the Catholic clergy, with the red representing “the tongues of fire symbolizing the presence of the Holy Spirit.” The Red Mass has been a religious and political event celebrated in DC since 1952. During that early period, “red” also symbolized something dangerous, the communist “Red menace.” Republican Senator Joseph McCarthy, a prominent Roman Catholic from Wisconsin who gathered power by smearing civil servants and others as communists or “homosexuals,” was elected that year while the United States was waging a cold war with the Soviet Union in the name of eradicating communism. From the very beginning, the Red Mass included prescriptions on law and politics delivered from the pulpit. One of the first homilies, in 1954, when the hysteria of McCarthyism was at its peak, included a condemnation of “communist propaganda” in DC.13


The cathedral was also the site of the funeral mass for Rehnquist in 2005, even though he was raised Lutheran, and later the mass for Arne Panula, a powerful priest who led the US arm of a secretive society called Opus Dei. In 2001, before “google” became a verb, Newsweek named Justices Antonin Scalia (a Reagan appointee) and Clarence Thomas (a George H. W. Bush appointee) as members of Opus Dei, a right-wing personal “prelature” of the Catholic Church endorsed by Pope John Paul II. One of its long-standing objectives was getting its inner circle and allies into positions of political power. Its roots, as detailed by Gareth Gore in his 2024 book Opus, trace back to Josemaría Escrivá, a high-powered and zealous Spanish priest with deep ties to the Fascist regime of Francisco Franco. Escrivá was the ruthless dictator’s spiritual advisor.


The Red Mass at St. Matthews is held every year on the day before the US Supreme Court’s opening session, which is the first Monday in October. Supreme Court justices are invited to attend along with other bold-faced names from the political world, although not all of the justices do so. Pictured on the steps after the Red Mass that day, on October 2, 2005, were John and Jane Roberts. Also in attendance were Supreme Court Justices Scalia and Kennedy, both of whom were born into Catholicism and were followers of that faith.


Who else was there? Justice Thomas, who had attended private Catholic schools as a child and then Catholic colleges and who returned to that faith after his confirmation to the Court. Notably, billionaire Harlan Crow would later commission a seven-foot-tall bronze statue in tribute to Thomas’s favorite teacher, Sister Mary Virgilius Reidy, among the many valuable gifts from his billionaire benefactors that Justice Thomas did not disclose to the public until pushed to do so. Also in attendance that day were other prominent figures from other faiths, including Justice Stephen Breyer, President George W. Bush, First Lady Laura Bush, Secretary of State Condoleezza Rice, and White House Chief of Staff Andy Card. John Roberts was photographed inside the event with his arm around Laura Ingraham, a former Thomas clerk and fellow Catholic who later became a FOX entertainment host known for defending Trump.


The Red Mass, “a Solemn Mass of the Holy Spirit,” is sponsored by the John Carroll Society. The group is named for an enslaver who founded the Catholic Church in America, as well as Georgetown University, after the American Revolution. In addition to that sponsorship, the society also gives medals to “distinguished Catholics in recognition of lifetime achievement, public service, outstanding leadership, and commitment to their faith.” The list of recipients includes six Supreme Court appointees (and sometimes their spouses): Justice Thomas, Justice Scalia and Maureen Scalia, Justice Kennedy and Mary Kennedy, Justice Alito and Martha-Ann Alito, Chief Justice Rehnquist, and Chief Justice Warren Burger and Elvera Burger.14


Jane Sullivan Roberts, John Roberts’s wife, is the historian of the John Carroll Society. That leadership role was previously held by Mary Ellen Bork, the wife of failed Supreme Court nominee Robert Bork. Jane Roberts apparently joined the society’s board of governors after her husband’s appointment to the Court. In 2009, she became the society’s parliamentarian. In 2011, she was listed as its historian when it published a pamphlet with excerpts from past sermons, like this one from 1989 assailing abortion, divorce, and the US Supreme Court’s legal precedents on the separation of church and state:


This separation will necessarily lead to moral decay. Indeed, it already has, as evidenced by the number of abortions, divorces, and teenage pregnancies. Church and state should engage in a dialogue to rediscover those moral values founded on the Judeo-Christian tradition and on the natural law, specifically those values which defend the dignity and value of every human being, that are embodied in the Constitution.15


On October 3, 2005, the day after his first Red Mass as chief justice, John Roberts’s formal investiture at the Court took place. Roberts—again wearing a red tie—took the official judicial oath to “faithfully and impartially discharge and perform all the duties incumbent upon [him] as Chief Justice under the Constitution and laws of the United States.” Despite Roberts’s sworn oath, he has broken those promises over and over as he has deployed his skillful partiality in rulings that demonstrate a superseding allegiance—a seeming omertà or secretive devotion—to the reactionary political objectives of the Reagan branch of the right-wing movement: to the lost causes that even a majority in Congress would not dare impose, like dismantling the landmark Voting Rights Act.


As chief justice, Roberts has also helped steer the Court to take up annual slates of political issues at the behest of right-wing groups fueled by Leonard Leo and his benefactors on the outside and aligned with Senator Mitch McConnell (R-KY) and others on the inside. (At one point, McConnell gave a speech to a chapter of Leo’s Federalist Society, criticizing President Barack Obama for daring to pledge to appoint judges who have “empathy.” McConnell objected to such compassion: “Well think about that for a minute. If you are the litigant for whom the judge does not have empathy that’s not so good.”) Under Roberts, the Supreme Court’s handpicked cases look more like a McConnell-style legislative agenda than the docket of a truly independent court. Indeed—despite Justice O’Connor’s strong admonition that a “change in the law upon a ground no firmer than a change in our membership” makes the Court look like a political arm—just months after he was confirmed to the Supreme Court, Roberts took up a case to begin to change the law on abortion. It was one of his first acts as the chief: his first tell.16
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CHAPTER 2


CONCEPTION


It took less than five months from the beginning of his first term for John Roberts to take up the issue of abortion, but the decision to do so actually came only three weeks after the Court was fully staffed with nine members. Samuel Alito replaced Sandra Day O’Connor on January 31, 2006. Just twenty-one days later, the Roberts Court announced it would accept a petition in a case about banning late-term abortions, Gonzales v. Carhart. The Roberts Court took up that case even though less than six years earlier, the Supreme Court—with O’Connor in the majority of a 5–4 ruling—had found that such bans, like the one in Nebraska, violated people’s constitutional rights, in a case called Stenberg v. Carhart.1


In Gonzales, the Roberts Court ruled 5–4 that such bans did not impose an undue burden, precisely the opposite conclusion reached by the Supreme Court when O’Connor was a justice. Even though Roberts and his supporters went to great lengths to convince the US Senate and the public at large that he would adhere to the principle of stare decisis and rule based on sound judicial principles, Gonzales showed that this was untrue. Understanding how the Court came to decide Gonzales, thus striking a serious although not lethal blow to Roe v. Wade, is essential to grasping how Roberts advanced his political agenda from the start of his tenure as chief justice.


Republicans had long sought to use the infrequent instances of late-term abortions—a medical procedure used when a woman’s life is in grave danger or there are severe fetal defects—as a wedge issue to undermine reproductive rights. Their claim that parents and their doctors are murdering newborns is absurd, offensive, and outrageous. About a decade before the Roberts Court intervened in the so-called partial-birth abortion issue, President Bill Clinton twice vetoed such bans, surrounded by women whose lives and reproductive futures were saved by rare late-term abortions. But Republicans continued to rage about access to this procedure.


Antiabortion groups worked to get Nebraska and a few other states to adopt such bans, which the Supreme Court found unconstitutional in Stenberg. Then, after Republicans took back the US Senate in 2003, President George W. Bush signed a federal version of such a ban into law. The Roberts Court could have refused to hear the case because the lower federal courts had followed the Supreme Court’s recent precedent in Stenberg, affirming Roe. But if Roberts and Alito treated the Supreme Court as political arm of the Republican Party, they could swing the tally against abortion access since Alito had replaced O’Connor, who had safeguarded that access.


O’Connor had been the key swing vote reaffirming Roe. That legal precedent limited the power of states to restrict access to abortion in the months before a pregnancy was viable. It also recognized the constitutional imperative to protect women from state restrictions in later stages of a pregnancy that threaten their life or health. O’Connor had protected Roe, even though the man who appointed her, Ronald Reagan, ran for the presidency in 1980 on a political platform that called for adopting a constitutional ban on abortion and overturning Roe v. Wade.


The Republican Party platform that Reagan ran on expressly pledged to “work for the appointment of judges at all levels of the judiciary who respect traditional family values and the sanctity of innocent human life.” This plank of the platform, essentially an abortion litmus test, constituted an unusual politicization of the judicial appointment process. It was “the first time in a major party platform that such an express pledge has been made,” and it provoked condemnation by the House of Delegates of the American Bar Association, the largest group of lawyers in the United States. It also reflected the party’s intention to ban abortion from the moment of conception, a political doctrine that now goes by the phrase “fetal personhood.” That formulation is an attempt to use the Constitution’s Fourteenth Amendment to give an embryo or fetus equal rights to those of a woman, even though that constitutional amendment expressly provides that the privileges and immunities of citizenship accrue to those who are “born” here, not upon conception.2


As a judge sitting on the US Court of Appeals for the Third Circuit, Alito had dissented in a major case about abortion access just eighteen months after President George H. W. Bush appointed him to that post. Alito’s dissent in that 1991 ruling by the Third Circuit argued that it was not an “undue burden” for the state of Pennsylvania to require that a husband be notified before a married woman could obtain an abortion—unless, for example, she invoked a statutory exception by certifying that he had raped her. Alito asserted that this notification requirement was consistent with the Constitution and that states have a legal “interest in furthering the husband’s interest in the fetus” and “the fate of the fetus.”3


In 1992, O’Connor spearheaded the Supreme Court’s plurality decision in Planned Parenthood v. Casey, which reaffirmed Roe though modifying its analysis. Her ruling—coauthored with Justices David Souter and Anthony Kennedy—explicitly rejected the position Alito took. In contrast to Alito, they found that Pennsylvania’s notification rule imposed a “substantial burden” on the exercise of a constitutional right by placing a “substantial obstacle in the path of a woman seeking an abortion before the fetus attains viability.”


Unlike Alito, the majority of justices in that case honored the US District Court’s factual findings that millions of American women are in abusive relationships whose perils do not fit the narrow statutory exceptions to the notice requirement permitted by the state. The majority of justices properly deferred to the lower court’s factual findings that Pennsylvania’s statutory exceptions from the notice requirement


could not be invoked by a married woman whose husband, if notified, would, in her reasonable belief, threaten to (a) publicize her intent to have an abortion to family, friends or acquaintances; (b) retaliate against her in future child custody or divorce proceedings; (c) inflict psychological intimidation or emotional harm upon her, her children or other persons; (d) inflict bodily harm on other persons such as children, family members or other loved ones; or (e) use his control over finances to deprive [her] of necessary monies for herself or her children.


While Alito had disregarded such factual findings, the justices issuing the ruling against Pennsylvania had the empathy and wisdom to acknowledge that notice could unfairly impede women from exercising their constitutional right to abortion.


Two other Republican appointees, Justices John Paul Stevens and Harry Blackmun (who authored the Roe v. Wade decision), also voted against Pennsylvania’s notification law and issued separate opinions. Chief Justice William Rehnquist—along with Justices Antonin Scalia, Clarence Thomas, and Byron White (a John F. Kennedy appointee)—dissented.


Souter, Kennedy, and O’Connor—the only woman who had been appointed to the Court at that point—declared, “Liberty finds no refuge in a jurisprudence of doubt. Yet 19 years after our holding that the Constitution protects a woman’s right to terminate her pregnancy in its early stages, Roe v. Wade, 410 U. S. 113 (1973), that definition of liberty is still questioned. Joining the respondents as amicus curiae, the United States, as it has done in five other cases in the last decade, again asks us to overrule Roe.”


Although this case was about a Pennsylvania abortion restriction, President George H. W. Bush’s administration—representing the “official position” of the United States—involved itself by sending the solicitor general of the United States to support Pennsylvania. Shortly after Bush was inaugurated, he had nominated Kenneth Starr to be the solicitor general, the official who represents the federal government before the US Supreme Court. Upon his confirmation to that post, Starr resigned from his judgeship on the powerful US Court of Appeals for the DC Circuit—a position he had held since 1983, when Reagan nominated him to become a federal judge at the age of thirty-seven. Because he was appointed at such a young age, just six years after he completed a clerkship on the US Supreme Court, Starr had spent very little time as a lawyer, let alone as a litigator. Why would he step down from a judgeship? Serving as solicitor general could help burnish Starr’s reputation by giving him experience arguing before the high court, filling out his résumé to help pave the way for a future nomination to the Supreme Court.


I had worked for Ken Starr as a summer associate at the DC offices of Kirkland & Ellis, where he landed after President George H. W. Bush’s only term ended and Bill Clinton entered the White House. The talk of the firm that summer of 1993 was how Ruth Bader Ginsburg (a Clinton appointee) had taken the Supreme Court seat that should have been Starr’s. Clinton chose her to replace Justice Byron White, the last Democratic appointee then on the Court and a conservative on most issues other than racial equality. As President Kennedy’s deputy attorney general, White had moved to Alabama “to take charge of federal efforts to prevent violence against Freedom Riders,” a legal campaign against racial segregation and discrimination that Attorney General Bobby Kennedy sent federal marshals to help protect. If Bush had won, White’s seat could have gone to Starr, although Starr was not the only horse in the race, and some Bush officials thought he was “too malleable.”4


When Justice William Brennan (a Dwight Eisenhower appointee) retired after suffering a stroke in 1990, Bush had passed over Starr and chosen David Souter, to the great disappointment of some hard-liners. Then, when the civil rights icon and first Black man appointed to the Court, Thurgood Marshall (an appointee of Lyndon B. Johnson), retired due to illnesses in 1991, Bush chose to replace him with Clarence Thomas, a forty-three-year-old Black man who had made a name for himself in the Reagan and Bush administrations as a critic of affirmative action.


A surprising but rarely acknowledged reality of the last half century is that almost 75 percent of US Supreme Court appointments were made by Republicans. In my lifetime, since 1967, only six justices have been appointed to the US Supreme Court by Democratic presidents, compared with sixteen by Republicans. Between President Johnson’s appointment of Thurgood Marshall in 1967 and President Clinton’s appointment of Ruth Bader Ginsburg in 1993, there was a stretch of twenty-five years with eleven Republican appointments to the nation’s highest court in a row. The notion that liberals packed the Supreme Court is completely and utterly false. Republicans have dominated it and, in recent years, have refined a program to capture the Court to reverse our rights by handpicking young ideologues to advance their agenda from the bench.


During the 1992 presidential election, court watchers had been anticipating that two more seats could become vacant in the next presidential term due to the aging of the Court. Solicitor General Starr and Senator Orrin Hatch (R-UT) were said by some to be the top two contenders for the vacancies that Clinton instead got to fill. According to the word around Kirkland & Ellis in the summer of 1993, the only question had been which of them would get the first vacancy. That would prove to be Ginsburg, who was confirmed in 1993. Then, in 1994, Clinton nominated Stephen Breyer, the former counsel to Senator Ted Kennedy, when Harry Blackmun (a Richard Nixon appointee) stepped down. Blackmun was eighty-six when he retired.


Senator Hatch later wrote that he had brokered the deal between the Republican Senate caucus and Clinton to get Ginsburg and Breyer confirmed. They were well respected and they were older, sixty and fifty-six, respectively, and so likely to serve less than thirty years—a prediction that turned out to be accurate. With Thomas as the prototype, Republicans would, at the next opportunity, choose younger appointees who would have a longer-lasting impact.5


When I accepted that summer associate job in Kirkland’s DC office, I knew it would be challenging for me because it was considered a Republican firm. Robert Bork had been a partner there. I had interviewed at big law firms all over the country, because public interest groups had proven to be more elitist than the private sector in response to my having worked my way through college clerking at small law firms and waiting tables. I had callbacks with prestigious white-shoe firms on Wall Street like Shearman & Sterling, but I had interviewed with only three law firms in DC because I was worried Bush would get reelected. During the interviews in the fall of 1992 at Kirkland’s offices on 15th Street overlooking the White House, I was screened for political alignment. The interviewer asked if I had read Robert Bork’s The Tempting of America about his failed nomination and his views on the law. I told him I had and that I had written notes all over the margins. He was so pleased. I did not tell him that I was glad Bork had failed or that many of my notes were on passages I had annotated as “B.S.!!” with double underscoring.


Even though I had voted for someone other than Clinton in the Democratic primary, when he won the election and brought an end to what I called the “Reagan-Reagan-Bush era,” I leapt at the chance to work in DC. I accepted the offer from Kirkland because, I rationalized, if I was going to work at a corporate defense firm, I wanted to see firsthand how one of what I called the “big bads”—the most right-wing law firms in the country—operated. Since then, Kirkland has become one of the biggest, most lucrative law firms in the world.


I was nervous about passing as a conservative for a whole summer, and when I learned that Starr had joined the firm in the spring of 1993, I became even more concerned. The announcement arrived at my home in Ithaca, New York, during the spring of my second year of law school. It was printed on heavy cotton paper, and as I read it, my hands shook. That is because, as an avid court watcher, I knew the controversial positions Starr had taken as solicitor general in the Bush administration. They included defending regressive policies like the “gag rule,” which barred federally funded nonprofit groups from using their own funds to provide abortion counseling, in a case called Rust v. Sullivan. I was active in the Cornell Women’s Law Coalition and would later help lead it, as a passionate defender of women’s reproductive rights.


In person, though, Starr was unfailingly polite to me, the law librarian, and the janitors—a quintessential politician. In the platonic sense, he was a “sweet-talking son of a preacher man,” the son of a minister of the Church of Christ. The evangelical sect he grew up in demanded baptism for salvation and barred musical instruments, a little like the preacher in Footloose.


I ended up working with Starr on a potential case for the US Supreme Court that involved the application of a precedent he had argued in United States v. Verdugo-Urquidez, which had allowed evidence from a foreign search conducted without a warrant. Our meetings were always cordial. After one dinner party at his home in northern Virginia with the Thomas and Scalia clerks who had joined him at Kirkland, he showed me his library. It had a brag wall I later privately called the “wall of horrors.” There were photos of Starr with Bork, Nixon, and other right-wing lawyers and, though I would not have recognized him then, probably John Roberts.


Despite Starr’s good manners and warm hospitality, when he was later named independent counsel to probe a real estate deal involving the Clintons, I doubted that he would be a fair prosecutor to the man whose election effectively denied him a seat on America’s highest court. Starr’s conduct as independent counsel confirmed my suspicions; indeed, it is fair to say that he greatly exceeded my fears. Starr redirected the resources of the Office of Independent Counsel to pry into Clinton’s sex life, and he allowed the probe to pursue rank conspiracy theories, prodded by one of his young associates, a lawyer named Brett Kavanaugh. Starr’s salacious report led to the Republican-controlled House of Representatives adopting two articles of impeachment against Clinton: alleging perjury and obstruction of justice regarding his affairs, with a particular focus on the relationship he had with White House intern Monica Lewinsky. With Newt Gingrich (R-GA) as its leader, the House appointed thirteen impeachment managers, including Representatives Lindsey Graham (R-SC) and Bob Barr, to prosecute Clinton in the Senate trial, which Chief Justice William Rehnquist almost seemed gleeful to preside over. Several of the Republicans pursuing Clinton’s impeachment, including Gingrich, had themselves had extramarital affairs with younger women, some of whom had worked for or with them. The politicization of the solemn impeachment process and the hypocrisy of so many of the Republicans pursuing what was largely a political smear campaign contributed to the failure of the Senate trial to convict Clinton on either count. Clinton served out his full second term as president until the Court’s Bush v. Gore ruling swept George W. Bush into the White House.


When I first met Starr, I did not know of his ties to John Roberts or who Roberts was, but I later learned that Roberts was Starr’s principal/political deputy in the Solicitor General’s Office from October 1989 until January 1993. Roberts would later try to downplay his work for the Reagan and Bush administrations during the hearings on his nomination for the Supreme Court. He claimed that he was just “a staff lawyer” and “no one cared terribly much” what his personal views were but, despite that spin, his powerful posts were no ordinary jobs.


In the decades before Roberts was hired as the principal deputy, the US solicitor general had been considered “the tenth justice.” That is, the solicitor general was not considered a political arm of the president but was generally counted on by the Supreme Court to weigh in on cases fairly and to make trustworthy legal arguments on behalf of the United States. The Justice Department had been especially mindful of its mandate to operate with independence from the White House in the years after Watergate and Nixon’s efforts to weaponize the department to protect himself. Both Republican and Democratic administrations had embraced internal rules about who from the White House could speak with whom at the Justice Department, for example, to limit political interference in the administration of criminal and civil justice. The independence of the solicitor general as more adjunct to the Court than to the president was a treasured tradition, although of course the solicitor general represented the administration.6


As a practical matter this meant that the president did not fully control the solicitor general, whom the Court essentially entrusted with grounding its position in the law more than politics. President Reagan’s first solicitor general, Rex Lee, argued dozens of cases before the Court. As solicitor general, Lee was regarded by many as an honest advocate. Justice O’Connor “recalled that when right-wing Reagan supporters blasted him for not adhering at all times to Reagan’s policies, Lee replied, ‘I’m the solicitor general, not the pamphleteer general.’” Lee’s seeming independence led the Reagan administration to create a new top post in the Solicitor General’s Office: the “political deputy,” although the official title was principal deputy. That deputy’s job, from its inception, was to ensure that the positions of the Solicitor General’s Office reflected and advanced the administration’s full “political agenda.” The White House wanted to make sure a true believer was installed in that Justice Department office to fully advance its goals and the flavor of its politics. Tellingly, during the Reagan administration, when John Roberts decided to join the White House Counsel’s Office to aid and advise President Reagan, he privately wrote to Judge Henry Friendly, the judge for whom he had clerked before Rehnquist, to report that he was “delighted [to] serve an Administration whose objectives I share.”7


In 1989, Roberts was chosen to be the political deputy in the Solicitor General’s Office of Reagan’s successor, George H. W. Bush, specifically because he was trusted to fully advance an agenda he shared, unlike Rex Lee. Although Ken Starr later joked that Roberts purportedly kept his personal views close, Roberts’s support for the right-wing agenda was well known to insiders: For example, when Roberts was later being considered for the Supreme Court, President George W. Bush’s deputy counsel, David Leitch, told Karl Rove, Bush’s top political advisor, that John Roberts was “not David Souter. He’s going to be reliable” on the issues important to the GOP. (Roberts later appointed his friend Leitch to chair the Supreme Court Fellows Commission.)8


The Republican platform that Vice President George H. W. Bush ran on in 1988 echoed Reagan’s platform in declaring that “the unborn child has a fundamental individual right to life which cannot be infringed.” Sometimes planks in political platforms are merely hortatory or written as a salve for a particular constituency, but others are intended to be actualized by official policy, affecting budgets, bills, regulations, and litigation. For the Bush administration, with John Roberts as the political deputy in the Solicitor General’s Office, that office’s positions and claims demonstrated that advancing the antiabortion agenda was not just a platform; it was policy.9


Roberts was the man entrusted to implement that policy before the US Supreme Court, and he did not disappoint. For example, in the Rust v. Sullivan litigation over the gag rule, Roberts signed a brief arguing, “The Court’s conclusions in Roe that there is a fundamental right to an abortion and that Government has no compelling interest in protecting prenatal human life throughout pregnancy find no support in the text, structure, or history of the Constitution.”


When Roberts was confronted with this brief during the hearings on his nomination to the Supreme Court, he claimed that it was just “the position of the administration” and thus not necessarily his. He underscored that the Solicitor General’s Office had taken the same position in four other briefs. O’Connor similarly noted in the Casey ruling that the Solicitor General’s Office had repeatedly made that attack against Roe, and the Court rejected it. But because it was Ken Starr who presented the oral argument in favor of Pennsylvania’s husband-notification provision, not Roberts, Roberts was able to distance himself from the case at his nomination hearing, presenting himself as just an attorney representing a client. He successfully deflected responsibility for his words and deeds as a savvy player in the right-wing political movement.


Notably, in Casey, Starr had argued to the Supreme Court that the government has a “compelling interest in the potential life, in fetal life, and that interest runs throughout pregnancy,” that is, from conception. During the oral argument, Justice John Paul Stevens pressed Starr on that assertion, noting that there was no “textual basis in the Constitution” for that claim. Justice Scalia intervened in the argument by acknowledging that Roe had said that “the Constitution does not protect the fetus under the Fourteenth Amendment,” but, he prodded, states could do so, right? Starr agreed. Planned Parenthood’s lawyer, Kathryn Kolbert, replied that accepting the solicitor general’s position “would denigrate and restrict the ability of women at all stages of pregnancy to have an abortion” in states that adopted such restrictions. In Casey, the Court rejected the notion that states should have such power over women’s medical decisions.10






[image: ]








The Gonzales v. Carhart case on so-called partial-birth abortion was John Roberts’s opening salvo from the Court on the agenda to abrade Roe. Some in the Republican Party had been demanding for decades that Roe be overturned. As the new chief justice, Roberts not only took up the Gonzales case to overturn the lower courts and O’Connor’s last ruling on abortion as soon as Alito replaced her. Roberts also scheduled the oral argument in the case on the day after the 2006 midterms, thereby guaranteeing that press coverage about the case would be part of the news cycle as Americans were voting. The false narrative around late-term abortions, despite the rarity of the procedure, is one of the political arguments Republicans have long thought of as one of the strongest in their arsenal against Roe. On April 17, 2007, the Roberts Court issued its 5–4 ruling overturning the Stenberg precedent, a ruling made possible only by a change in Court personnel.


Roberts’s calculation appears political, reflecting his understanding that overruling Roe quickly and fully would satisfy some of the Republican base but could hurt the party’s electoral prospects. Doing so would make it harder for the GOP to fundraise off of Roe and motivative get-out-the-vote efforts. A shrewd political operator would recognize that it could be risky for Republicans’ political future to overrule such a popular legal precedent outright, to become “the dog that caught the car.” Better for the GOP to have Roe to rally against than to incite voters to unite against the antiabortion movement. If Roberts could instead methodically grind down Roe, the Supreme Court could help avoid galvanizing opposition against the political party that opposes women’s reproductive freedom, a freedom that a majority of Americans support.11


How could Roberts accomplish that?


It was surprisingly easy. That is because each year the nation’s highest court handpicks almost all of the cases it wants to rule on. Antiabortion groups have developed a well-funded pipeline to deliver an array of options for the Court to choose from to change the law on abortion access. One of the underreported realities about the US Supreme Court is that its docket is almost entirely discretionary, a fact that should be reported every single time the Court takes a case or issues a ruling. Under our Constitution, the Supreme Court has mandatory jurisdiction only over litigation between the states and a few other types of cases that are relatively rare in modern times. Roberts had a hand in that too: In 1984, after his mentor, Justice Rehnquist, endorsed a bill to limit the Court’s mandatory jurisdiction, Roberts helped sign off on that measure when he was Reagan’s associate counsel.12


As a consequence, almost all of the cases that the nation’s highest court hears are ones it chooses out of thousands of what are called “cert petitions.” That is shorthand for writs of certiorari, which comes from the Latin phrase certiorari volumus, meaning for a thing to be made more certain. Four out of the nine justices are needed to “grant cert,” which is short for agreeing to hear a case seeking judicial review; this is often called the “rule of four.” Each year, between 8,000 and 9,000 cert petitions are filed with the Supreme Court, and under the Roberts Court only 60 to 80 are granted. That is, the Roberts Court hears fewer than 1 percent of the cases where its review is sought. Who votes for taking those cases is not published, although sometimes justices will dissent from the denial of cert, making their position visible. Or, years after a justice dies, handwritten notes about who voted for cert might become publicly accessible.13


The key point to remember is that the Roberts Court is not issuing rulings on issues because it has to. It is taking up cases on those issues because a majority of justices are all but certain that they have the votes to move the law in their desired direction, like legislators but without the check of facing another election. This discretionary process has historically been focused on resolving “circuit splits” where there is some disagreement among the thirteen federal appellate courts below the Supreme Court (that is, the eleven numbered circuits, plus the DC Circuit and what is known as the Federal Circuit, which has jurisdiction over certain cases, like patent cases). Groups can manufacture a circuit split by filing similar claims in different circuits.


With the Supreme Court’s capture, the Court’s discretion is being deployed to advance a highly developed agenda: What laws are at the top of the right-wing faction’s priority list for this year? What cases are right-wing groups signaling to be important through amicus (or friend of the court) brief filings, which Senator Sheldon Whitehouse (D-RI) has described as a “flotilla” of dark-money groups? In turn, the Roberts Court has taken up cases on abortion, voting rights, and presidential immunity where it could have let lower-court rulings based on existing precedent stand. The pattern we are seeing of the Roberts Court inserting itself into so many controversies reveals how the Court’s Republican appointees do not want American law—and culture—to remain as is. They were handpicked to overturn popular legislation and rules and to reverse key precedents of the twentieth and even twenty-first centuries, not to uphold or follow them.


On Roe, Roberts signaled his game plan for doing just that, at his confirmation hearings. When asked about the Casey decision—the one O’Connor wrote striking down the husband-notification requirement, in addition to other abortion restrictions—he repeatedly refused to disclose whether he agreed with that decision. Instead, he took refuge in assuring senators that he would follow the doctrine of stare decisis, repeatedly deploying that Latin phrase as a kind of incantation to lull senators into accepting the suggestion that he would follow legal precedents like Roe. Roberts used the term to suggest he would follow precedent, but while, on the surface, that Latin term of art means “to stand by things decided,” the actual doctrine is more complex and provides an escape hatch to overturn precedents under purportedly narrow circumstances. Roberts used the phrase specifically to dodge many questions about Casey, which had reaffirmed Roe as binding precedent while providing a new way to calibrate a woman’s constitutionally protected liberty interest in obtaining an abortion against a state’s interest in a potential birth.


In Roe, Justice Blackmun—who for years had served as the resident counsel for the Mayo Clinic—had approached balancing the interests at stake in abortion access by using a trimester analysis, weighting the state’s interest the highest when a fetus could survive outside the womb. Casey affirmed Roe’s recognition of the constitutional right to access abortion but recalibrated the standard for assessing the constitutionality of a restriction on whether it imposed an “undue burden” on a woman’s rights and her ability to terminate a pregnancy.


In response to Senator Dianne Feinstein’s question about whether the Casey ruling affirming the Roe decision was good precedent and remained workable, Roberts testified, “That determination in Casey becomes one of the precedents of the Court entitled to respect, like any other precedent of the Court, under principles of stare decisis. I have tried to draw the line about not agreeing or disagreeing with particular rulings, but that is a precedent of the Court.” Roberts was agreeing only that the prior ruling was precedent, not that he had to follow it. Here Roberts was scrupulously following the advice he had given to Sandra Day O’Connor to use during her hearing in 1981, which was to “deflect senators’ questions while appearing to answer them.” Or, as he put it in a cover note to a document he drafted for the Reagan administration, to avoid taking a public position while appearing responsive: “Does it succeed in saying nothing at all?” Roberts went on to explain to the senators and people watching the hearings on his nomination to the Supreme Court, “Adherence to precedent promotes evenhandedness, promotes fairness, promotes stability and predictability. And those are very important values in a legal system. Those precedents become part of the rule of law that the judge must apply.” Although that statement appears reassuring, he avoided making any promises to be bound by precedent.14


Roberts followed up with a well-phrased addendum, which really amounted to a take-back: “Stare decisis is not an inexorable command. If particular precedents have proven to be unworkable, they don’t lead to predictable results, they’re difficult to apply, that’s one factor supporting reconsideration. If the bases of the precedents have been eroded… that’s another basis for reconsidering the precedent. At the same time, you always have to take into account the settled expectations that have grown up around the prior precedent. It is a jolt to the legal system to overrule a precedent” (emphasis added). Just months after his confirmation, Roberts joined in the majority decision in Gonzales v. Carhart, which was designed to advance the antiabortion agenda incrementally, while avoiding a “jolt to the legal system.” The tactic proved remarkably effective, as the decision received little critical attention outside activist circles and did not diminish in the least the reputation Roberts was constructing as a fair-minded institutionalist.


Roberts has used his two decades on the Court to pick away at the constitutional right to access abortion and other rights. He accomplished this through his favored value: persistence. Patience is a virtue Roberts deploys to accomplish his agenda when he seemingly judges that going slowly would yield the best results. But in other areas—like gutting the Voting Rights Act and concocting unprecedented immunity from criminal prosecution for Donald Trump—he has moved quickly, even recklessly, to secure his political agenda. Ultimately though, even with his considerable advocacy skills, Roberts could not bridle the base instincts of the other Republicans on the Court, and that resulted in the abrupt and complete undoing of Roe in 2022. Their edict prompted the very backlash he had worked to avoid. Republicans now have the right-wing Court they have lusted after for decades, but their triumph may contain the roots of their downfall.
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