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Introduction



A New Definition of Public Education


Public education in America is in jeopardy. Since the coronavirus pandemic began, enrollment has declined—dramatically in some places—and some students have moved to private schools, charter schools, and homeschooling. Other students seem to have dropped out altogether. At the same time, the public schools have been under attack in many states by conservatives who see them as fertile ground for the latest round of culture wars. Republican lawmakers across the country have passed laws to restrict how teachers in public schools talk about race, racism, and LGBTQ issues. It’s difficult to predict how these efforts will play out in the years to come, but some polling in the summer of 2022 indicated that Republicans’ messaging was working. The Republican Party had gained an edge over Democrats on education, reversing a decades-long trend in which voters typically put more faith in the Democratic Party on that issue. Overall trust in public schools had also declined.1


Conservatives aren’t just looking to win elections, however salient education is as a political issue. Their aim is to radically redefine public education in America, to use public dollars to pay for just about any educational option a family might envision. Prominent Republican governors have made this clear in recent years. In the summer of 2022, Arizona’s Republican governor, Doug Ducey, stood in the gymnasium of a private Christian school in Phoenix and proclaimed, “Public education means educating the public.” The scene was strikingly similar to one just three years earlier, when Florida’s Republican governor, Ron DeSantis, attended an event at a small Christian school in Orlando and declared, “If the taxpayer is paying for education, it’s public education.”2 


Needless to say, this definition of public education is not the traditional one. For more than a hundred years, Americans have typically defined a public school as one that is operated by the government, paid for with tax dollars, accountable to voters, and free of religious instruction.3 In Florida, one of the state’s major newspapers called DeSantis’s attempt to redefine public education “absurd.”


Is it though? For decades, conservatives have pushed to redefine public education in the United States in precisely this way, and with key legal victories in both state and federal courts, they have largely succeeded. The line between public and private education has become increasingly blurred. The result is that far more public dollars are flowing to private schools than ever before, a trend that seems likely to continue, if not increase, for decades to come. Many of those private schools are sectarian institutions, where instruction is often imbued with religious values. It is now possible for some K–12 students in this country to have their entire education paid for by the government without ever stepping into a traditional public school.


For decades, conservatives have advocated this view of public education under the umbrella of “school choice.” The concept has evolved over time, but right now it means tax dollars follow a student to their preferred educational option, whether that’s a traditional public school, a private school, or even homeschooling. In recent years, conservatives also have referred to school choice as “educational freedom,” with the accompanying rallying cry of “Fund students, not systems.”4 So far, no state truly operates under such a model. Instead, state lawmakers have passed laws to create various mechanisms that push the boundaries of publicly funded education. School vouchers subsidize tuition at private schools. Tax-credit scholarships function similarly, though the money comes from donations made in exchange for a state tax credit. With education savings accounts, parents can remove their children from public schools, putting a deposit of tax money into a restricted-use savings account, which can then be used to pay for private school, educational therapies, or tutoring. Charter schools are publicly funded but privately run. (Considered by law to be a type of public school, charters exist in a sort of gray zone as some legal cases turn on the question of whether charters are, in fact, public.)


This book tells the story of how the country reached this place, where Americans are debating the very definition of public education. It charts a strange and circuitous journey that began in the 1950s on what was then the far-right fringes of conservative intellectual thought. It is a story of how white Republicans embraced unlikely political alliances with Black Democrats to win crucial legislative victories, how they tested the boundaries of state and federal law to win landmark court cases, how they built an influential movement funded by conservative philanthropists and backed by powerful think tanks, and how they test-drove different rationales for school choice with the American public, gradually shifting public opinion to be more favorable to their cause.


Ultimately, it is a story of how conservatives successfully advocated for an expansive vision of publicly funded education—driven by the values of the free market—by adopting the language of civil rights while simultaneously attacking public schools. Betsy DeVos, who served as President Donald Trump’s secretary of education and is a long-standing advocate of school choice, encapsulated this strategy in her 2022 book when she wrote, “America is not a racist nation. But in one important area—education—we do have a system that is institutionally racist against blacks and other minorities; a system that traps them in failing schools and with no possibility of escape.”5 (Italics are hers.) It’s a revealing comment at a time when Republican lawmakers have been restricting how teachers in public schools can teach about the nation’s history. It seems conservatives can find systemic racism in at least one public institution: the school system. 


What DeSantis said in 2019, and Ducey echoed in 2022, struck some people as a new take on public education. It is not. Conservatives have been using similar language for years. Three decades ago, President George H. W. Bush said, “Whether a school is organized by privately financed educators or town councils or religious orders or denominations, any school that serves the public and is held accountable by the public authority provides public education.” Similarly, in 1995, Tommy Thompson, Wisconsin’s governor at the time, described public education as “education serving the public.” Even further back, in the late 1960s, James J. Kilpatrick, a segregationist and conservative columnist, wrote, “A state’s valid interest in a child lies in the child’s education—not necessarily in his ‘public education,’ but simply in his education, period.”6


The US Supreme Court also gave some credence to conservatives’ definition in 2002 when it upheld Cleveland’s school voucher program in Zelman vs. Simmons-Harris, even though 96 percent of students used the vouchers at religious schools. That stunning 5–4 court victory happened in part because some conservative justices chose to evaluate the voucher program within the broader context of the city’s educational landscape, which they held as including traditional public schools, charter schools, and private schools participating in the program. All were educational options supported by tax dollars. At the court hearing for the Zelman case, Justice Sandra Day O’Connor said she wasn’t sure it made sense to draw a firm line between public and private education. In the opinion for the majority, Chief Justice William Rehnquist also blurred those once hard-and-fast lines, writing that the school voucher program was part of a “broader undertaking by the State to enhance the educational options of Cleveland’s schoolchildren.” It didn’t matter to him that those efforts included private religious schools. (The dissenting liberal justices strongly disagreed with this view.)7 


In recent years, the US Supreme Court, leaning further right than it has in decades, has decided several cases that build on Zelman. In one from 2022, Carson vs. Makin, the court ruled 6–3 that a state cannot bar private religious schools from participating in any state program that includes secular private schools. The difference between Zelman and this case, as some pundits have observed, is that the court shifted from saying that a state may fund religious schools—through the independent choices of parents—to saying that it must fund religious schools, if it chooses to pay for private education at all. In an opinion for the majority, Chief Justice John Roberts reiterated a point he had made in a previous case: “A State need not subsidize private education. But once a State decides to do so, it cannot disqualify some private schools solely because they are religious.”8 Roberts framed the issue as a straightforward matter of religious discrimination, though as Justice Sonia Sotomayor noted in her dissent, the ruling raises a number of lingering questions about whether the state could fund other types of discrimination by paying tuition at private schools. Some religious schools don’t hire gay teachers or admit gay students. Some Catholic schools will expel a student who has an abortion. Such policies reflect religious beliefs but perhaps not the values that all Americans want supported by tax dollars.


The war over school choice has been the fiercest of this country’s education battles because it is the most important: it is a struggle over the definition of public education. Today’s Democrats draw that line firmly between public and private education, while Republicans see no line at all. Consider the granular arguments among pundits in recent years about the language we use to describe a public school. Charter schools, a publicly financed option available in many states since the 1990s, are often derided by Democratic opponents as private schools masquerading as public.9 Some conservatives have pushed back against even using the term “public school,” saying “government school” is more accurate. (The latter term often is used as a pejorative, however.) These seemingly inconsequential debates over language are, at the core, about the larger battle.


These thorny questions—about what type of education the government should pay for, whose values are reflected in schooling, and what these issues mean for society and democracy—have been waged since the country’s birth. The American public school system is the nation’s best attempt to educate all its children. That system formed over time. Early American leaders debated how children should be educated, who should pay for it, and how much education the public required. Thomas Jefferson, president and enslaver, argued in the eighteenth century for publicly supported elementary schools to foster a common cultural identity in a new and uncertain nation. Benjamin Rush, another framer, made a similar argument and also said a system of tax-supported schools would pay for itself by preventing crime. Thomas Paine, a prominent American writer and political theorist, proposed giving money directly to poor families to pay for education.10


However great the country’s founding ideals were—and the US Constitution doesn’t list education as a right—discrimination has always been a feature of American public education. Historian Carl F. Kaestle, in his classic book Pillars of the Republic: Common Schools and American Society, 1780–1860, wrote, “Even the most ringing statements about the equality of all men were not taken to include women or black people, and non-English immigrants faced various forms of discrimination.”11 


Debates over how to educate American children grew more intense in the nineteenth century, as Protestant school reformers pushed for “common schools” to promote social equality and patriotism. Their cause was helped by anti-Catholic bigotry, which grew with a massive influx of Catholic immigrants into the country. Catholics were, in some ways, among the nation’s earliest advocates of school choice. In response to the overtly Protestant nature of public schools at the time, they built their own schools and lobbied for public funds to support them. Some towns also experimented with public-private school systems. Ultimately, Catholics didn’t receive the public funding they desired, and they built a parallel, private, and highly regarded school system. Public education grew to resemble what Jefferson and Rush envisioned, though some regions of the country were faster than others to provide public schools.12


DeSantis and Ducey may not have been thinking of the broader intellectual implications of their statements about public education. However unwittingly, though, they touched on one of the biggest debates running through American education today. Government-funded school-choice programs have spread rapidly across the country since 1990—after many years of choice being mostly theoretical—and that spread has emboldened conservative supporters who want to see a revolution within America’s system of public education. A wave of school-choice bills passed in 2021 amid the disruption of the pandemic; more than a dozen states created new programs or expanded existing ones. Since then, more than half the states in the country now have publicly funded private school options.13 Some of the programs, which were originally intended for low-income students, have expanded to include more affluent ones. Some families who were already paying for private school now have their children’s tuition paid by the state. What once would have seemed unimaginable—the government paying for the educational preference of each student instead of a system of public schools for all—now feels not that far off. In some places, it’s already here. At least a half-dozen states have made most or all students eligible for an education savings account.


Americans haven’t yet fully considered as a nation what the spread of government-funded school-choice options means for the future of public education. Does public funding necessitate public accountability? What type and how much? How do we measure success, and how central a measuring stick should racial equality be? What obligation does any parent have to the other children in their surrounding community? If we value the individual right to choose education above all other considerations, what does that mean for the common purpose of public education? If public education is any education paid for with public dollars, what does that mean for the future of the public school? For the future of democracy?


The battle over school choice has, at key times, defied traditional political lines. The leadership of the Democratic Party and one of its historical allies, the teachers’ unions, often have lined up against a core constituency: Black and Latino parents. Republicans have secured critical victories by forming alliances with Democrats who were willing to cross the aisle. Those alliances have sometimes fractured in the aftermath over questions about accountability, regulations, and who is really being served by the programs. Many of the Democrats who favored charter schools as a bipartisan reform were reluctant to join hands with Republicans pushing for options outside the public sphere; in many cases, Democrats deliberately pushed charter schools as a policy alternative to school vouchers. With the wildfire spread of charter schools, however, some Democrats have come to regret their support, causing tension with some families of color who support charters as an alternative to traditional public schools, particularly in urban areas.14


These fault lines explain why the history of school choice is, in many ways, complex and fragmented. The school-choice movement has often been defined as a coordinated effort to provide parents with more educational options and improve public schools through competition—but the movement has included supporters with different goals. Some wanted more options only for children from marginalized groups. Some wanted greater choice only within school districts. Others wanted to completely dismantle the present public school system. Supporters of charter schools have also formed their own separate movement; some charter advocates, in fact, oppose choice policies that send public dollars to private schools.


Once obscure, school choice is now a potent, deeply polarizing, partisan issue. Opposition to school choice was a major feature in a wave of teacher strikes in 2018 and 2019, from California to West Virginia, and played prominently alongside pleas for better compensation and classroom conditions.15 In 2022, President Joseph Biden found himself in political crosswinds after the US Department of Education proposed tighter regulations for a federal program that provides money to charter schools. The recommended rules reflected long-standing concerns about charter schools and their effects on the traditional public system, but the responses from supporters and opponents alike underscored how polarizing the debate has become.


School choice also has become a political purity test for Republicans. In some parts of the country, particularly in rural areas, conservative legislators have sometimes voted against private school choice options, largely because the policies don’t make as much sense in communities with only a few schools. Texas has seen more than fifty failed attempts to pass private school choice legislation. But Republican legislators have experienced far more backlash in recent years for opposing such legislation. The Texas Tribune reported that two prominent Republicans in Texas, Senator Ted Cruz and Governor Greg Abbott, endorsed different candidates in the Republican primary runoff races for the state house in 2022, with Cruz backing only those who said they support school choice. Cruz called school choice “the most important domestic issue in the country.”16 (Considering how divisive other domestic issues are, that’s quite a statement.) Since then, Abbott has made a far greater show of supporting school choice.


How did we get to this place? Florida’s former governor Jeb Bush, who is largely responsible for turning that state into a laboratory for school choice, put it succinctly: “One reform creates the possibility for the next one.”17 In a single sentence, Bush effectively explained the broader strategy of longtime advocates of school choice nationwide: start a small program, and then expand while testing the boundaries of state and federal law. The strategy has played out in Wisconsin, Ohio, Arizona, and Florida, all battlegrounds for school choice in the last three decades. Many attempts have failed, but enough have succeeded to transform some states’ education systems.


Many of the arguments for school choice are compelling—and have gained traction legislatively—because of long-standing inequities in public education. Affluent families often buy access to the so-called best schools by purchasing a home in wealthier neighborhoods with better-resourced schools. That’s unlikely to change as long as the system is funded, in part, by property taxes and organized through school districts. In cities like New York, Boston, and Philadelphia, elite public schools with gatekeeping admissions policies often enroll a disproportionate number of affluent white and Asian American students. Well-connected families fight any boundary change or admissions plan that might alter the status quo. Questions of exclusion often loom as large within the public school system as outside of it. As Henry Levin, an economist, wrote, “The problem is that schooling takes place at the intersection of two sets of rights, those of the family and those of society.”18 In that sense, it is both a public and a private good, he argued. For parents, the politics of school choice are inherently personal. That is why some advocates for public education send their own children to private school. That is why it is the most vulnerable children, the ones with the fewest choices, who are often asked to sacrifice their needs for the good of the whole. Often, those families have been the ones to seek out school-choice options.


In 1955, Milton Friedman, a Nobel Prize–winning economist, made an extreme argument: he wanted the government to fund education but not to run the schools. He envisioned parents using school vouchers to pay for education on the free market. He was not coy about the fact that such a system would lead to fewer public schools; he wanted fewer public schools. The title to one of his later pieces made that clear—“Public Schools: Make Them Private.” Friedman never wavered from his position, but the idea was tainted by southern segregationists who were considering privatizing the public schools to circumvent 1954’s Brown vs. Board of Education of Topeka, the Supreme Court decision that found state-mandated racial segregation in public schools unconstitutional. After the ruling, southern lawmakers employed a number of tricks to keep Black and white children separate. They gerrymandered school boundaries. They created admissions criteria for public schools. They offered school vouchers. They even closed down some public schools, depriving many children of an education. It wasn’t the best time for an economist in Chicago to propose that the entire country’s school system be converted to a marketplace, but Friedman did it anyway. He believed that such a system was better.


Many Americans aren’t comfortable with Friedman’s vision for education. Universal vouchers weren’t his entire aim. He considered it a “partial solution”—and, in fact, believed that vouchers could move the country gradually toward “greater direct parental financing.” In other words, he believed many parents, particularly wealthier ones, should pay for their children’s schooling. He also grew to believe that compulsory schooling laws weren’t necessary. (He acknowledged, too, that most people would consider his views “extreme.”)19 As a nation, Americans have valued public schools, relying on them as a safety net for families. Beyond education, public schools often provide childcare for families and healthy meals and medical care for students. School closures, remote learning, and quarantines during the COVID pandemic wreaked havoc on many families as thousands of women were forced to quit their jobs or reduce their work hours to care for children who usually would have been in school.


School choice also hasn’t proven to be the panacea that some early advocates suggested. With several decades of research now available, the picture that emerges is complicated but certainly not a solid win for advocates. By one of the most common benchmarks of school performance—test scores—neither private school choice programs nor charter schools consistently outperform traditional public schools. The effect of private school choice programs on test scores is mixed, and research in recent years has shown that scores in math have actually declined.20 Similarly, charter schools don’t outperform traditional public schools on average.21 Some charter schools in major cities have produced sizable gains in test scores.22 But questions have been raised about whether struggling students are encouraged to leave and whether such schools “select” students with some of their requirements. Charter schools also have had numerous high-profile cases of fraud and grift, an issue even some supporters have acknowledged.23 (Accountability requirements vary widely with charter schools and private school choice programs; some choice programs have strengthened their regulations over time to address concerns.)


School choice hasn’t been a failure either. Some private school choice programs have been found to have positive effects on life outcomes: students were more likely to graduate high school and attend college, and they were less likely to engage in criminal behaviors.24 Family satisfaction also tends to be high. And contrary to what some critics claim, traditional public schools have seen some positive effects from competition.25 One recent study found that the presence of charter schools resulted in improvements for students in district-run schools. (Part of the overall improvement came from low-performing district-run schools closing.)26


In some ways, however, what the research shows no longer matters. This has become a debate about values, with most Democrats lining up behind traditional public education and most Republicans arguing for greater “freedom” for families. The movement that has grown around school choice has never been monolithic, but it is clear that Friedman’s vision has triumphed. Most advocates now support universal school choice—tax dollars following the child regardless of their family’s income—rather than a progressive view that focuses on empowerment for low-income families. Such a universal system would inevitably lead to the decline of the traditional public school, as Friedman intended.


School-choice supporters often include public schools in the array of options available to families in a system of universal choice. Indeed, some people push back against the idea that universal choice would dismantle public education. But in the last few years, that posture has come to seem increasingly disingenuous. As the Republican Party has moved further right, some conservatives have made their intentions known. In a speech in the spring of 2022, Christopher Rufo, a conservative activist, outlined his strategy for winning on choice: “To get universal school choice you really need to operate from a premise of universal public school distrust,” he said. Rufo has done his part to sow distrust: he took critical race theory, an academic framework about systemic racism, and turned it into a catchphrase for all diversity and inclusion efforts in public schools. He also has attacked public schools for teaching children “gender ideology,” which largely means using inclusive language for transgender Americans and teaching about LGBTQ people and history. Similarly, Jay Greene and James Paul wrote a piece in the same year for the Heritage Foundation, a conservative think tank, in which they suggested that the school-choice movement should embrace the culture wars to rack up more legislative wins.27 Republican politicians’ attacks on public schools have grown increasingly ugly, with accusations about “woke indoctrination.” (Some Republicans have struggled to define that phrase.) Such strategies risk alienating the broader coalition around school choice, including its progressive supporters. It also suggests that at least a few advocates are comfortable with the public school system—where most American children still are educated—becoming collateral damage in the battle for school choice. Support for traditional public education has become another partisan divide in our already divided country.


With political rhetoric growing ever more extreme, this is a dangerous moment for public schools in America. To understand this moment, when it feels as if there is no middle ground to be found in education, it’s critical to look at the long journey of school choice. It begins in the 1950s, when Friedman first argued for a revolution in public education; when a Jesuit priest, the Reverend Virgil Blum, called for public money to support religious schools; and when some white segregationists declared that they would rather abandon public schools than allow Black families to share in them equally. It begins when Earl Warren, then the new chief justice of the US Supreme Court, drew a line in the sand with Brown vs. Board and proclaimed that “separate but equal” had “no place” in public schools. In that historic case, Warren declared public education to be “perhaps the most important function of state and local governments” and the “very foundation of good citizenship.”28
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Private in Name Only


Public education was in danger.


Faced with the prospect of white and Black students one day going to school together, lawmakers across the South began to consider the unthinkable: abandoning the public schools altogether. It started in Georgia. After trying to force southern states to spend more on schools for Black children, the NAACP, the country’s foremost civil rights organization, switched tactics. In the fall of 1950, the group filed a federal lawsuit challenging Atlanta’s racially segregated and unequal public school system. Roy V. Harris, a former speaker of the state’s House and a campaign manager for Democratic governor Herman Talmadge, had been a strong supporter of public education, but he vehemently opposed integration. In the newspaper he owned, the Augusta Courier, he declared that it would be better to abolish the public schools than to desegregate them. He wrote, “If the public school system is to mean the destruction of the pattern of segregation, then we ought to do away with the public school system and devise another to take its place.”1 An influential political figure in the South who was considered Georgia’s “kingmaker,” Harris made national news with his comments. A headline in the New York Times on October 3 of that year read, “Private School System Urged in Georgia to ‘Foil’ Negro Anti-Segregation Plan.” A headline in the Baltimore Sun appearing on the same day read, “Georgia May Scrap Public School System.”


Segregationists in the South knew it was only a matter of time before the US Supreme Court struck down legal segregation in the public schools. Earlier that summer, the court had ruled that the University of Texas had to admit a Black student to its law school, ending a four-year legal battle by Heman Marion Sweatt, who said he would enroll “without malice” toward those who had kept him out. In a separate case, the court ruled that the University of Oklahoma could not force George McLaurin, a graduate student, to sit, study, and eat separately from his white classmates. School integration threatened the iron-clad racial caste system that governed life in the South. After the Supreme Court rulings against the University of Texas and the University of Oklahoma, Talmadge, the first southern governor to respond publicly, declared, “As long as I am governor, Negroes will not be admitted to white schools.” For many Black southerners, who attended underfunded public schools and were constrained from pursuing higher education, the rulings were a hopeful sign. An editor at a Black newspaper in Atlanta said the court’s decisions could be a “means by which the South will join the parade of democracy.”2


At first, southern governors didn’t pursue Harris’s idea to abandon public education. It was a shocking proposal but unnecessary as long as segregated schools had the full force of the law behind them. Some elected officials instead rushed to improve their states’ long-neglected Black schools, an acknowledgement that they had fallen far short of the “separate but equal” legal doctrine upheld by the US Supreme Court in 1896’s Plessy vs. Ferguson. There was nothing equal about the schools Black children attended. In South Carolina, it wasn’t uncommon for a county to have only one high school for its Black students; some had none at all. In Louisiana, Black students in New Orleans attended school in shifts because of the crowded conditions. In Virginia, Black students at Moton High School in Prince Edward County walked out in protest due to their overcrowded school conditions in 1951. A building meant to hold 180 students enrolled more than 400. Classes met in hallways and on buses. There were just two bathrooms. Rather than replace the high school, white officials added three tar paper buildings. Even with those conditions, Moton High was considered one of the best all-Black high schools in Virginia.3 Some counties had no high school at all.


Barbara Johns, who organized the students’ strike at Moton High, said she had prayed for better school conditions: “God, please grant us a new school. Please let us have a warm place to stay where we won’t have to keep our coats on all day to stay warm. God, please help us. We are your children, too.” After the strike, the NAACP filed a lawsuit on the students’ behalf. The brief in Davis vs. County School Board of Prince Edward County read, in part, “Virginia’s separation of the Negro youth from his white contemporary stigmatizes the former as an unwanted, that the impress is alike on the minds of the colored and the white, the parents as well as the children, and indeed of the public generally, and that the stamp is deeper and the more indelible because imposed by law.”4


As the NAACP began to directly challenge segregated schooling, some governors returned to Harris’s idea and threatened to abandon the public schools. Talmadge’s administration proposed a three-pronged solution in the winter of 1951: the state would stop funding any university or public school that admitted Black students, give grants to individuals to use for tuition at private schools or universities, and turn over public school properties to private individuals. In effect, it was a plan to privatize the state’s public school system. To do it, voters would have to change Georgia’s constitution, which required the state to provide citizens with an education. That would take time. Instead, legislators moved forward with one piece of the plan, which they made more severe: if any single all-white public school or university enrolled a Black student, all the state’s schools would lose state funding.5 Without state funds, the schools would shut down.


In South Carolina, Governor James Byrnes’s administration prepared a constitutional amendment to remove public education from among the state’s responsibilities. In a speech to white teachers in March 1951, Byrnes said the state would attempt to “preserve the public school system and at the same time maintain segregation.… If that is not possible, reluctantly we will abandon the public school system.” His comments made headlines. The New York Herald Tribune called the fight over school segregation in the South the “biggest issue since secession.”6


By the fall of 1952, the US Supreme Court sent waves of panic through the white South when it agreed to consider five separate school-segregation cases brought by the NAACP, folding them into one case. Before the justices had even heard arguments in Brown vs. Board of Education of Topeka, the voters of South Carolina, urged on by their governor, passed a referendum to strike public education from the constitution.7 It passed by a more than two-to-one margin.


The next month, Thurgood Marshall, the NAACP’s head of litigation, argued in front of the Supreme Court that Black children would never forget the humiliation of state-sanctioned segregation. He said the harm to their sense of self was greater even than the damage done by their inferior school facilities. He declared, “Slavery is perpetuated in these statutes.” Virginia’s attorney general, J. Lindsay Almond Jr., made the position of segregationists clear: he warned the court that desegregation would “destroy the public school system of Virginia as we know it today. That is not an idle threat.”8


Even as parts of the historic case were argued again in 1953, Alabama legislators weighed their own “private school plan,” which failed to pass. In Georgia, the Talmadge administration drafted a constitutional amendment similar to the one that had passed in South Carolina. In his State of the State speech, Talmadge warned that white Georgians needed to prepare for an adverse ruling. He said they were in “grave danger.”9


Six months later, the Supreme Court ruling came down: on May 17, 1954, a unanimous court struck down legal segregation in the public schools. The decision affected twenty-one states and the District of Columbia, all of which either mandated or permitted segregation. The New York Times estimated that 40 percent of students in the country, or nearly eleven million schoolchildren, were affected by state-mandated segregation.10 


In an opinion for the court, Chief Justice Earl Warren praised public education as “perhaps the most important function of state and local governments” and the “very foundation of good citizenship.” He wrote,


In these days, it is doubtful that any child may reasonably be expected to succeed in life if he is denied the opportunity of an education. Such an opportunity, where the state has undertaken to provide it, is a right which must be made available to all on equal terms.… We conclude that, in the field of public education, the doctrine of “separate but equal” has no place. Separate educational facilities are inherently unequal.11


A month later, James J. Kilpatrick, editor of the Richmond News Leader in Virginia and an ardent segregationist, wrote in a private letter to another newspaper editor that a “satisfactory solution for the South lies in some combination of public and private schools, by which parents could be granted some sort of tax rebate for the cost of educating their children privately.” There were a few potential downsides to the plan, he acknowledged, suggesting that states “might see a rash of fly-by-night ‘private schools’ established by mountebanks and quacks.”12


In Georgia that fall, 54 percent of voters approved an amendment to the state constitution, relieving the state of its duty to provide citizens with an “adequate education.” But Harris, who had first proposed abandoning the public schools four years earlier, had reconsidered. He worried the plan wouldn’t withstand a future legal challenge because the state’s private schools would be private in “name only.”13
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Less than a year after the historic court ruling, Milton Friedman, a forty-two-year-old economist at the University of Chicago, argued in an essay that the government shouldn’t be in the business of running the public school system. He proposed that the government instead give parents a voucher redeemable for a “specified maximum sum per child per year if spent on ‘approved’ educational services.”14 The government’s role would be to supply money for tuition and ensure that the participating schools met “minimum standards.” The type of school, whether for profit or not, made no difference to him. An “excellent example” of his proposal already existed in the country: to help veterans of World War II, President Franklin D. Roosevelt had signed the Servicemen’s Readjustment Act of 1944, or the GI Bill, which allowed veterans to get their college tuition paid for up to $500. Friedman’s plan would function similarly.


The economics professor, a father of two young children, wasn’t an education reformer and had shown no great interest in education policy. The only son and youngest child of Jewish immigrants from Eastern Europe, Friedman had attended public schools in his hometown of Rahway, New Jersey. He had been a precocious child, loud and good-humored, and he enrolled in Rutgers University at age sixteen on a merit scholarship. He planned to study mathematics and also toyed briefly with the idea of becoming a journalist. Early in his college career, Friedman read the book that would shape his political identity for years to come: On Liberty, by the prominent nineteenth-century English philosopher John Stuart Mill. In it, Mill had written, “That the only purpose for which power can be rightfully exercised over any member of a civilized community, against his will, is to prevent harm to others.” Friedman would say later that it was a clear explanation of libertarian principles.15


As it happened, economic disaster dictated Friedman’s career. The Great Depression started while he was in college. At the height of the crisis, nearly a quarter of the nation’s workers had no job. Wages fell, factories closed, and farmers lost their land. Families split up or moved to find work; people went hungry. Observing the shocking downturn as an undergraduate student at Rutgers, Friedman decided to become an economist. In an interview later in life he said, “Put yourself in 1932 with a quarter of the population unemployed. What was the important urgent problem? It was obviously economics and so there was never any hesitation on my part to study economics.”16


By his forties, Friedman had become a man out of step with the politics of his time: an “extremist libertarian” economist when Keynesian economics ruled the day. British economist John Maynard Keynes was a capitalist who believed the government should intervene in the economy when necessary. (Keynes wrote, “The important thing for government is not to do things which individuals are doing already, and to do them a little better or a little worse; but to do those things which at present are not done at all.”)17 But as a professor Friedman enjoyed and encouraged debate. Despite standing barely over five feet tall and with a naturally cheerful disposition, he was known as a formidable debater.


In his 1955 essay “The Role of Government in Education,” Friedman turned his attention to what he considered to be the monopoly of American public education. He described school vouchers as “public financing but private operation of education.” It was a bold idea, though not without precedent in American education. Aside from the GI Bill, two New England states had long-standing programs to pay tuition costs for students living in rural areas without public schools. Vermont’s program began in 1869, Maine’s in 1873. In both states, students could attend either a public or a secular private school, and the tax dollars would go to the school of their choice. Friedman’s proposal was similar.


But southern segregationists got to the concept first, something Friedman said he wasn’t aware of initially. Friedman had spent the 1953–1954 academic year at the University of Cambridge in England, and he traveled with his family in Europe during academic breaks before returning to Chicago. He claimed he didn’t learn of the connection between his ideas and those of the segregationists until he had largely completed his essay. Rather than abandon the idea, he attached a lengthy footnote in which he acknowledged that his initial reaction, and likely that of “most readers,” would be that segregationists’ interest in vouchers was a strike against the idea. But he strongly believed that “principles can be tested most clearly by extreme cases.” 


Willingness to permit free speech to people with whom one agrees is hardly evidence of devotion to the principle of free speech; the relevant test is willingness to permit free speech to people with whom one thoroughly disagrees. Similarly, the relevant test of the belief in individual freedom is the willingness to oppose state intervention even when it is designed to prevent individual activity of a kind one thoroughly dislikes. I deplore segregation and racial prejudice.… It is clearly an appropriate function of the state to prevent the use of violence and physical coercion by one group on another; equally clearly, it is not an appropriate function of the state to try to force individuals to act in accordance with my—or anyone else’s—views, whether about racial prejudice or the party to vote for, so long as the action of any one individual affects mostly himself.


Committed to limited government, Friedman said he opposed both “forced segregation” and “forced non-segregation.” He preferred a private system in which “exclusively white schools, exclusively colored schools, and mixed schools” could develop, giving parents a choice. Friedman said the “appropriate activity for those who oppose segregation and racial prejudice is to try to persuade others of their views; if and as they succeed, the mixed schools will grow at the expense of the non-mixed, and a gradual transition will take place.”18


Friedman’s view, however, seemed either naive or willfully ignorant of the racial oppression in the South, where poll taxes severely curtailed the voting rights of Black citizens, and the Democratic Party, then the party of the segregationists, controlled the vast majority of legislative seats. There was so little political opposition in the South that V. O. Key Jr., a political scientist, said the Republican Party “scarcely deserves the name of party.”19 Black southerners who challenged the entrenched white-power structure faced threats, intimidation, and violence. They risked their jobs and their lives.


Before the book containing Friedman’s essay was published, Friedman’s editor, Robert A. Solo, pressed him to think more deeply about the nature of state-sanctioned segregation. He sent Friedman a lengthy and impassioned letter in the fall of 1954—about five months after the Brown vs. Board ruling—suggesting that “individual action” within the market was not enough to effect change. School vouchers in the South would not allow Black families to have a “free choice of segregated or non-segregated schools,” he wrote. And any effort by Black children to attend school with white children could “mark the parent and his child for persecution later.” Solo’s letter did not change Friedman’s mind.20


Friedman’s view was consistent with his own long-held principles, though it didn’t reflect the reality of life in the segregated South. Years earlier, as a graduate student, he had written that he saw “little point” in any history that “aims to solely explain a theory in terms of the conditions existing at the time of its ascendancy.” What mattered, he said, was the truth. “If there be such a thing as truth, how a theory arose has little to do with the truth of it. And to me the primary interest of the economist is to find out the truth.”21
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Within four years of the Brown ruling, at least seven southern states had taken steps to abandon public schools if necessary. Some white lawmakers held out hope that Brown could be overturned or finagled in some way. If not, the laws had been rewritten to prevent desegregation and to privatize school systems. Some states amended their laws to allow public schools to be privately rented, to make private school teachers eligible for state retirement systems, and to put special boards in charge of assigning students to schools. Five states created grants that students could use to pay tuition at private schools—the first steps toward creating a school voucher system similar to what Friedman envisioned. Walter F. Murphy, a constitutional scholar at Princeton, wrote in 1958 that threats to abolish public education were “at once the most deft and the most crude of the efforts to maintain racial separation in the schools.”22 


For many southern lawmakers after Brown, the guiding principle was delay, delay, delay. With its second ruling on the issue in May 1955, an enforcement decree known as Brown II, the Supreme Court did little to discourage this approach. Rather than impose a deadline for states to comply, the court said desegregation should occur “with all deliberate speed.” Two months later, a judge’s ruling in Briggs vs. Elliott, the South Carolina case remanded to the district court after Brown, interpreted the Supreme Court’s decision to mean that school districts didn’t have to desegregate at all. District Court judge John B. Parker wrote: 


Nothing in the Constitution or in the decision of the Supreme Court takes away from the people freedom to choose the schools they attend. The Constitution, in other words, does not require integration. It merely forbids discrimination. It does not forbid such segregation as occurs as the result of voluntary action. It merely forbids the use of governmental power to enforce segregation. The Fourteenth Amendment is a limitation upon the exercise of power by the state or state agencies, not a limitation upon the freedom of individuals.23 


Freedom to choose. Freedom of individuals. In Briggs, the court had perhaps inadvertently given segregationists the language and strategies to oppose Brown. Alabama lawmakers used that language in 1956 when they asked voters to approve a constitutional amendment to give parents the “freedom of choice” to decide if their children should attend segregated schools. The racist intent of the law was still abundantly clear. The chief economist at the US Chamber of Commerce, Emerson Schmidt, also tried to draw attention to Friedman’s essay, which used the expression “freedom of choice” in a footnote. Schmidt wrote a letter to Senator Garland Gray of Virginia in January 1956—Gray had just chaired a commission that recommended grants to pay for private education—and informed him that a “noted scholar of the University of Chicago” had already developed a plan for “public financing of education without necessarily having public administration of education.” Friedman’s plan was “entirely apart from any question of segregation,” he wrote.24


Much of the political rhetoric after Brown, however, was consumed by notions of states’ rights as lawmakers considered whether they could invoke an old (and invalid) legal doctrine called interposition that allowed states to assert their authority against the federal government to protect their citizens. Kilpatrick, the racist editor, dusted off the idea in November 1955 in the Richmond News Leader. “We resist now, or we resist never,” he wrote in an editorial. For three months, Kilpatrick wrote editorial after editorial about the idea, even printing speeches from Thomas Jefferson, James Madison, and other American framers to give it legitimacy in the eyes of readers. The newspaper packaged his pieces in a pamphlet, which sold more than thirteen thousand copies by the end of the year. Kilpatrick mailed it to governors in at least four southern states; even a senator in Connecticut received a copy in the mail.25


“After six weeks and fifty-thousand words in the News Leader, the strange new word, ‘interposition’ had entered the vocabulary of most adult Virginians and of politicians all across the South,” journalist Benjamin Muse wrote later.26 Interposition resolutions passed in states across the South. The idea was immensely popular but unlikely to accomplish anything, a fact that even some of its supporters realized. But it was a compelling rallying cry for white southerners, far more so than the rather dense economic language in Friedman’s voucher essay.


In February 1956, Virginia senator Harry Byrd Sr. urged the South to unite against Brown in a show of power he called “massive resistance.” A month later, nearly all the senators and representatives from the South—about one-fifth of the United States Congress—signed the so-called Southern Manifesto, which admonished the US Supreme Court for judicial overreach and called for white southerners to resist by exhausting all “lawful means.” The manifesto claimed that desegregating the public schools would cause “chaos and confusion.” Marshall, the NAACP’s indefatigable litigator, said the signers were “encouraging lawlessness and mob violence by their action.”27


The South wasn’t quite as unified as Byrd might have wished, however. In Arkansas, where Governor Francis Cherry said state officials would follow the law, several school districts began to desegregate as soon as the fall of 1954. (The state board of education in Arkansas, however, called on school districts to wait for Brown II; after the ruling, it seemed clear that most large districts in that state, including Little Rock, would delay. In the 1956–1957 school year, only one more school district in Arkansas desegregated—and it was in a single class, auto mechanics, which was held in a garage.) In some of the border states, such as Missouri, Delaware, Maryland, and West Virginia, resistance to the ruling wasn’t as fierce, and some efforts were made quickly to desegregate the schools. Major cities such as Washington, DC, and Baltimore also desegregated, though the superintendent in Baltimore took a passive approach. John Fischer said, “Our purpose was to open the doors of all of our schools… but not to push or pull anybody through a door.”28


In much of the South, however, many lawmakers were in lockstep with Byrd, and they took steps to give school segregation the imprint of the law. In Louisiana, state officials made it a crime to operate an integrated school. In North Carolina, an education advisory committee recommended eight separate bills in the summer of 1956. A pamphlet for voters said the proposals were “so that no child in North Carolina will be forced to attend a school with a child of another race.” The constitutional amendment would allow for “education expense grants to any child for whom no public school is available, or who is assigned against his parent’s wishes to a mixed public school, and to provide by a vote of the people for suspending the operation of a school or schools in a community where conditions become intolerable.” Every white voter knew what conditions were intolerable—if this was “freedom of choice” in action, the choices were only for white families. Oddly, the plan was promoted as “an effort to preserve North Carolina’s public school system.” The referendum passed by an overwhelming margin.29


Similarly, legislators in Virginia passed a package of laws in the summer of 1956 that created a three-person student assignment board, stripped funds from schools that desegregated, gave the governor the ability to close schools, and authorized tuition grants for students whose schools were closed. A federal judge ruled Virginia’s law unconstitutional in 1957, writing that it was “directly in the teeth of the language of the Supreme Court.” State officials promised to appeal, but the ruling gave other states an idea of what might get struck down.30 


In Prince Edward County, Virginia, where Black students had walked out in 1951 to protest their deplorable school conditions, white officials quickly took steps to circumvent the Brown ruling. They voted in 1955 to withhold funds from public education. In 1957 they announced that they had formed a private organization, Prince Edward Educational Corporation, and raised “more than $10,000 in cash and renewal of $190,000 in pledges” to finance and run all-white private schools, if necessary. All but one of the principals and teachers in the white public schools agreed to work in the new private schools. White officials recommended that Black families make similar arrangements for all-Black private schools. The Reverend Francis Griffin, president of the county’s NAACP branch, refused. Black families would not compromise on desegregation. A headline in the New York Times read, “Virginia Schools for Whites Ready: Prince Edward County Has Organized System to Thwart Integration.”31
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The leadership of the NAACP soon realized the fight was far from over to dismantle school segregation in the South. After the initial elation following the Brown ruling faded, it became clear that the organization would have to sue school districts one at a time to get even minimal compliance. Within a year of Brown II, the civil rights organization had filed more than fifty lawsuits across the South.32 The strategy was slow going but fairly effective. North Carolina, despite passing a series of anti-integration laws the previous year, began admitting small numbers of Black students to all-white schools in the fall of 1957 in Greensboro, Charlotte, and Winston-Salem. The efforts to desegregate, however slight, were a victory for the NAACP and were viewed with alarm by segregationists in other states.


It wasn’t clear whether President Dwight D. Eisenhower, a Republican, would intervene if the South simply stayed the course of “massive resistance.” He seemed to take a cautious approach in the immediate aftermath of Brown vs. Board. In response to a reporter’s question after the ruling, he said only this: “The Supreme Court has spoken, and I am sworn to uphold the constitutional process in the country. And I will obey.” It wasn’t exactly an endorsement.33 But Eisenhower soon took a stand.


In Little Rock, after twenty-seven Black students were turned away from four all-white schools, the NAACP sued. The courts upheld Little Rock’s plan for gradual desegregation, even though it stretched out over more than a decade. Under the plan, just nine Black students would start at Central High School on September 4, 1957. But Arkansas’s new governor, Orval Faubus, had taken a harder stance on desegregation than his predecessor and championed laws that helped school districts maintain segregation. He tried to prevent the students from attending Central High, calling in the National Guard to stop them. To justify the move, he made the dubious claim that gun and knife sales had skyrocketed and that he feared widespread violence would erupt if the students entered the school.34 


A judge ordered Faubus to let the students in on September 20. He did—after removing the National Guard and leaving crowd control to the police department, a move designed to create chaos. The nine students slipped inside during the commotion, but the mob grew more threatening, repeatedly charging police lines. Some white students left the building in protest, including one girl who ran out, crying and shouting, “They’re in, they’re in.” The crowd loved her hysterics. At one point the white mob attacked Black journalists after mistaking them for the students. Within hours the students were evacuated out a side door. Two days later, Eisenhower flew in federal troops from Kentucky and federalized the Arkansas National Guard to contain the mob and escort the nine students to school every day. Newspapers across the country ran photos of the troop convoys. A headline in one Chicago paper blasted in all caps, “U.S. TROOPS IN LITTLE ROCK.”35


In an address to the nation, Eisenhower described the city’s leaders as “demagogic extremists” and said, “Disorderly mobs have deliberately prevented the carrying-out of proper orders from a federal court.” The situation in Little Rock had international repercussions, he warned, as the actions of the mob were being used by the country’s enemies to “misrepresent our whole nation.” The sight of a white mob threatening Black students on their way to school could undermine the United States’ stand against communism overseas. “At a time when we face grave situations abroad because of the hatred that communism bears toward a system of government based on human rights, it would be difficult to exaggerate the harm that is being done to the prestige and influence, and indeed to the safety, of our nation and the world,” he said.36 The New York Times devoted an entire page to a reprint of the speech.


With the eyes of the nation now fixed on Little Rock, public education in the South hung in the balance. Already it seemed clear that Friedman’s seemingly simple theory could be twisted to create enclaves of race and privilege for some students while weakening public schools for others—a problem that would reverberate through battles over school choice for decades to come.
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“New Weapons and New Tactics”


In the late summer of 1958, Governor Orval Faubus was in a race against time and the US Supreme Court. A lower court had agreed to delay desegregation in Little Rock after the events of the previous school year. But an appellate court had overruled the decision, and now it was in the hands of the Supreme Court. With little time before a ruling, Faubus asked the Arkansas legislature in a special session to give him emergency powers to close any school under federal orders to integrate.


In a nationally televised address on August 26, he accused the courts of risking the lives of students in Little Rock, exaggerating the situation in the city and ignoring his own role the year before in allowing a mob to threaten students. He declared, “It matters not how bad the conditions that may exist; it matters not if a hundred people are slain in the streets or the corridors of a school; it matters not how great the destruction of property; it matters not whether the parents know that their children may return home grievously wounded because of disorders, or whether they may return at all. Integration is paramount to these considerations.”1


His hyperbole did not sway the Supreme Court. Justices ruled on September 12 that desegregation of the high schools in Little Rock should proceed as planned. Within hours of the ruling, Faubus signed the anti-integration legislation sitting on his desk. The bills empowered the governor to close the public schools and create a grant program to help students pay for private school. It also authorized a special election to be held to ask voters whether to open desegregated schools. After he signed the bills, Faubus held a press conference, where he informed reporters that he would read a statement and take no questions. “Acting under the powers and responsibilities imposed upon me by these laws, I have ordered closed the senior high schools of Little Rock.”2 Battle lines had been drawn.


At the same time, in Virginia, Democratic governor J. Lindsay Almond Jr. took control of a single high school in Front Royal that had been ordered by a federal court to admit twenty-two Black students at the start of the school year. Warren County High School was about seventy miles east of the nation’s capital but a world apart. Washington, DC’s, public schools already had started desegregating. Almond announced that the school would be closed and “removed from the public school system.” Almond, who ran for governor in 1957 on a pledge to support Senator Harry Byrd’s campaign of massive resistance, had made it clear over the summer that he was prepared to close the public schools that fall. If President Eisenhower sent federal troops into Virginia, they would “patrol empty school houses,” he warned.3 Now he had made good on his promise—with the one school in Front Royal. Charlottesville and Norfolk also were under federal orders to desegregate, and the school year would start soon. Would he close those schools too, leaving thousands of white students without a school? It was a political gamble.


A few state lawmakers had expressed uneasiness earlier about giving the governor so much control over the fate of Virginia’s public schools. In a speech in the state senate, where legislators were voting on new anti-integration bills, Senator Armistead Boothe asked, “Is there a man on this floor today who believes this would be constitutional?” Senator Edward Haddock warned his colleagues who were aligned with Byrd—and the Byrd Organization, which ruled state politics—that they were heading in a dangerous direction. “You’ve got the votes, the power, but you’ve got tremendous responsibilities with that power. When tyranny comes in, I make the prediction you will lose that power.” The bill passed, as did one intended to make it harder for the NAACP to operate. After Almond closed the high school in Warren County in September, a headline in the Afro-American, a Black-owned newspaper in Baltimore, read, “‘Massive Resistance’ Reaches Point of No Return.”4
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Even as some states in the South mounted a resistance to federally mandated desegregation, a priest in the Midwest had emerged as a vocal advocate for school vouchers for families interested in religious education. The Reverend Virgil Blum, a forty-five-year-old priest and political science professor at Marquette University in Milwaukee, proposed that the government subsidize the cost of tuition with either a tax credit or a voucher. To his mind it was a question of freedom in a pluralistic society. In his 1958 book, Freedom of Choice in Education, he wrote, “If the state demands the surrender of the right to freedom of choice in education, then it violates freedom of mind and freedom of religion. If, on the other hand, the state denies educational benefits to children and students who choose to attend independent schools, it imposes a penalty on the exercise of a constitutional right.”5


He had made similar arguments in another piece published the year before and republished in U.S. News & World Report. His support for state aid to religious schools, which he rested on the First Amendment’s guarantee of religious liberty, caught the attention of other Catholics. The Reverend Vernon Gallagher, president of Duquesne University, a Catholic college in Pittsburgh, told an alumni group that Blum’s article “represents the first shot in a long battle.”6


Blum’s advocacy, though drawing new attention to the issue, was actually another shot in one of the oldest battles in American education. The country’s Catholic school system had grown, in large part, in response to the development of a public school system in the nineteenth century that was Protestant in character. Horace Mann, considered the father of the common schools, argued against public funding of religious schools. Initially he wasn’t fighting against Catholic education so much as pushing back against evangelical Protestants who thought the new public schools weren’t religious enough.


Many Catholics were troubled by a school system that claimed to be religiously neutral yet used a Protestant Bible, among other items, for instruction. Reactions to Catholic requests for state funding or even for Catholic students to use a Catholic Bible in public school were often met with derision—and sometimes violence. In Philadelphia, some Catholic homes and at least two churches were burned in a riot after Catholic students were given permission to use their own Bible in public school. A Protestant newspaper in New York warned that Catholics wanted state funding to “worship a ghostly monarch of vicars, bishops, archbishops, cardinals and popes.” By 1852, the Plenary Council of Catholic Bishops began calling on Catholics to “make every sacrifice” to support a separate system of Catholic education.7


Hostilities only increased amid a wave of Catholic immigration in the latter half of the nineteenth century. Catholics accounted for about 15 percent of the country’s population by 1900; fifty years earlier that figure had been 5 percent. By the turn of the century, Catholic schools enrolled about 854,000 students. Tuition was low or free, relying both on donations and the low-cost labor of nuns and priests. In some cities, Catholic school enrollment rivaled that of the public schools. Advocates of public education and many like-minded politicians viewed this growing alternative school system as a threat to public schools. In a sermon, a Methodist pastor said in 1889 that parochial schools would “destroy the most splendid system of public education that the world has seen.” Anti-Catholic sentiment and a desire to protect the nation’s public schools resulted in a wave of amendments to state constitutions to prohibit public financing of private religious education. Twenty-nine states had adopted such measures by 1890.8


Some of those battles continued well into the twentieth century. Blum was a young boy when Oregon passed a law that required children to attend public school, making it a misdemeanor offense if their parents didn’t send them. The Society of Sisters, a Catholic organization that ran private schools, challenged the law. The US Supreme Court ruled unanimously in Pierce vs. Society of Sisters in 1925 that the law was unconstitutional, upholding the right of private schools to operate. Justice James C. McReynolds wrote for the court, “The fundamental theory of liberty upon which all governments of this Union repose excludes any general power of the State to standardize its children by forcing them to accept instruction from public teachers only.”9


Blum’s writing later echoed that sentiment. In 1957 he penned a piece calling for “educational benefits without enforced conformity.” If education was a “welfare benefit,” and he believed it was, then no American child should be denied access to it, regardless of their choice of public or private school.10


The US Supreme Court did not agree. More than twenty years after Pierce, the court issued a ruling that seemed to make it clear justices would not support direct state aid to religious schools. In Everson vs. Board of Education of the Township of Ewing, issued in 1947, the court ruled 5–4 that a state could pay the transportation costs for students at public and private schools, some of which were Catholic, but only because the program didn’t directly support the religious schools; it just helped students get to school. The court said the First Amendment had “erected a wall between church and state” that “must be kept high and impregnable.”11 The “simplest solution” to this constitutional problem, Blum argued, was to give financial support to the family rather than to the religious school. He also read Milton Friedman’s 1955 essay, which he acknowledged in his book, noting approvingly that such a program could serve as an important check on government power.


A fierce and sometimes irascible defender of Catholic education, Blum despaired that Catholics weren’t taking advantage of their potential power as a voting bloc, and he warned Catholic parents not to allow their children “to be discriminated against as second-class citizens.” During a speech he gave in Iowa in 1955, Blum mentioned both the Supreme Court cases, saying that Pierce had been a great victory not only for private religious schools but also for parents. The court had “ruled in favor of liberty” by asserting that parents had the right to direct their children’s education. But “the child who attends such a school has been forced to pay a high price,” he said, adding that their parents pay for two school systems, through taxes for the public school system and tuition for the private school.12


Blum wanted government subsidies for all religious schools, however, not just parochial ones. He felt that America’s guarantee of religious freedom protected the country from the growing threat of communism and the Soviet Union. The first sentence in his book reads, “The USSR challenge to world freedom is a challenge to America to solve its educational problems.”13


Blum sought government aid for religious schools, but others quickly saw that his ideas, like Friedman’s, could be applied to the school-segregation battle being waged in some southern states. In the fall of 1957, David Lawrence, a conservative syndicated columnist and founder of U.S. News & World Report, wrote that although Blum had not said anything about school segregation, his proposal was “plainly applicable to such disputes.” With a tax credit or school voucher, Lawrence suggested, public schools could become the “mixed schools, while the private schools would become the institutions in which the color line or the religious line is drawn.” He noted that “any discriminating done would be by the parents and the schools they chose to support” rather than the public school system.14 Apparently this was an advantage in Lawrence’s mind.


Those weren’t views Blum endorsed. Some Catholic schools in the South, including in parts of Tennessee, North Carolina, and Virginia, had started to integrate their schools both before and after the Brown ruling. In the speech he gave in 1955, Blum also had called upon Catholics to form their own organization to defend their rights as a religious minority. He told his audience that recent civil rights victories in the South, including Brown, could be “credited, in large measure, to the constant work of the National Association for the Advancement of Colored People.” Catholics, he argued, needed their own NAACP.15
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As massive resistance continued in the South, James J. Kilpatrick, the influential editor of the Richmond News Leader, had identified a major problem with the strategy employed against school desegregation: white southerners were largely the only ones defending it. In a letter in 1957 he wrote, “We need to win friends and influence people in New England, the upper midwest, the Southwest, and the Pacific Coast states. We need to sell our position to them… but we have yet to find any method of merchandising that seems to get the story across.”16 


Kilpatrick thought the concept of states’ rights could win favor with conservatives nationally who didn’t like the direction of the US Supreme Court under Chief Justice Earl Warren and were distressed by the New Deal’s enlargement of government programs, which hadn’t diminished since the Great Depression. With the encouragement of a conservative publisher, Kilpatrick wrote a book titled The Sovereign States, which reiterated many of the positions he had taken in the newspaper’s editorial section. Historian William P. Hustwit observes that the publisher “believed Kilpatrick’s thesis addressed the essence of postwar American conservatism—the defense of local communities against big government.”


Despite Kilpatrick’s desire to win the support of Americans outside the South, he devoted more than a dozen pages of the book’s original manuscript to trying to prove the inferiority of Black southerners. His editor removed most of it, but the book still ended with Kilpatrick arguing that Black people were inferior to white people, according to Hustwit. Some critics saw the book for what it was: a cherry-picked defense of the indefensible. The Harvard Law Review called it “ill-intentioned nonsense.” Some conservatives, however, appreciated Kilpatrick’s work, including Lawrence, of U.S. News & World Report, and William F. Buckley Jr., founder of the National Review, a conservative magazine. Both asked him to contribute pieces to their publications. Buckley also echoed Kilpatrick’s racist sentiments in an editorial titled “Why the South Must Prevail.” Their support elevated Kilpatrick’s status nationally as a conservative writer, but it did little to help the segregationist cause at home, where Virginia’s Governor Almond was in a tense standoff with the federal courts.17


After closing Warren County High School in the fall of 1958, Almond held firm and closed two schools in Charlottesville and then six in Norfolk. He couldn’t say how long the public schools would remain closed—whether it was “days, weeks, or months,” the New York Times reported. More than twelve thousand students were out of school, but it didn’t seem as though Almond had thought through what would happen next. After shuttering the first three schools, he asked parents for their patience. State officials also moved forward with a “test lawsuit” in the Supreme Court of Virginia to explore whether the massive resistance laws were constitutional, including the provision of tuition grants for students shut out of the public schools. (The grants couldn’t be paid out while the lawsuit proceeded.)18


In Arkansas, where Faubus had closed Little Rock’s high schools, the school board started emergency classes on television. But some students, both Black and white, had enrolled in other public schools or left the state, the school superintendent said. Faubus quickly started a campaign to raise money to operate private schools for displaced students in Little Rock—the white ones. Two new all-white private schools opened in October.19


The spectacle of the school closures captured the nation’s attention. Under the headline “Virginia Children Hungry for School,” a columnist in the Boston Sunday Globe wrote in early October, “If ideas of white supremacy are dying in the Old Dominion they sure are dying hard.” He called students “pawns in a long, grim deadlock between Virginia and the federal courts.”20
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