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Introduction


What is free speech? Why does free speech matter? Those are the questions to which my discussion will be addressed. They have been answered in different ways by different political thinkers and, even if there were no more to it than that, the fact would be enough to recommend my subject to anyone who takes an interest in ideas. But there is much more to it, for these are questions of pressing practical concern. That is one point upon which I’m pretty sure that you, the reader, will agree with me. Why else would you have chosen to open this book?


Of course, this is by no means the first or the only book about free speech ever to have been written. There are plenty of others. Even so, I should like to think that, with this one, I am making a necessary contribution to the literature. That is because the subject comes so heavily laden with emotional baggage. It is no accident that arguments surrounding it tend to be freighted with polemic, exaggeration and half-truth. At least, that is true of debates conducted in the more accessible regions of the public sphere – in the press and the broadcasting media for example. Philosophical accounts of free speech have been more careful but, as I write, they have tended to remain unappreciated. That is no accident either. These days, the arguments contained in textbooks of philosophy are sometimes expressed in terms so technical that they can intimidate the general reader.


It is with such considerations in mind that I have tried to take a step back and cast a cool eye over the intellectual terrain. I have also tried to describe that terrain in terms which are as clear and as straightforward as I can make them. As for structure, the book is divided into four chapters of roughly equal length. In the first, I describe the problems any defence of free speech must endeavour to solve and the objectives it must strive to meet. In the second I consider the connection between free speech and the pursuit of truth and, in the third, the relation between free speech and democracy. If I am not mistaken, those are the connections with which those who care about free speech tend to be most concerned. People also tend to insist upon a connection between free speech and personal autonomy or, to put it another way, upon their right to be treated as grown-ups, and not as infants whose ears need to be protected from unpalatable or offensive expressions of opinion. It’s an idea to which we shall be returning at various points throughout this discussion. In the fourth chapter, I consider the relationship between arguments for free speech and the conditions – social, economic, and technological – which have tended to prevail at different times throughout history. My assumption here is that any credible argument in defence of free speech must contain some recognition of those conditions – implicit or explicit.


To explain: The origins of liberal political thought – with its emphasis on toleration and the liberty of action and expression – can be traced to the later years of the European Reformation. Prior to that, few would have questioned the morality of persecuting individuals for holding the ‘wrong’ opinions. Even Saint Augustine was happy with the idea that heretics should be tortured, if only for their own good. Writing in or around 400AD, he described such torture as a matter of being cruel to be kind; ‘a work of mercy to which we ought to apply ourselves, in order that men may attain eternal life and escape eternal punishment’. In fact, Augustine had a point. Put it this way: Suppose that someone is about to cross the road, having failed to notice the enormous truck into whose path he or she is about to step. In that case, you would be justified in pushing that person out of harm’s way – i.e. in using a certain amount of necessary force. So much seems obvious. Shouldn’t it be equally obvious, then, that you should use any force necessary to persuade people for whom you care to renounce the doctrines to which they subscribe if you believe – really believe – that they will go to hell unless they do? Suffering in hell forever is probably even worse than being hit by a truck, so it is arguable that you should.


By the early years of the seventeenth century, however, the position exemplified by Augustine’s argument had lost any appeal it may once have possessed. Why should that have been? The answer is that, between the earlier period and the later, centuries of violent religious conflict had intervened – the Reformation in other words. It was a conflict which resulted in stalemate and, consequently, in a recognition of the necessity for toleration between the adherents of different religions. As a result, the earliest defences of free speech are specifically concerned with religious toleration. To take just one, albeit famous example, John Milton’s Areopagitica, published in 1644 is the essay in which Milton pours scorn upon a proposal by Oliver Cromwell’s Puritan government to impose a system of religious censorship; a system resembling that employed by Catholic authorities in mainland Europe. ‘[A]s good almost kill a Man as kill a good Booke’, Milton writes, ‘who kills a Man kills a reasonable creature, God’s image; but hee who destroyes a good Booke, kills reason iteselfe’. 1644 is not so long ago – not when you consider that the history of western thought stretches back for over two millennia. Even so, we should assume that, just as considerable changes took place between Augustine’s time and Milton’s, so things have changed a great deal between Milton’s time and now – and in ways relevant to the present discussion.


As I have already indicated, this is primarily a work of philosophy. I make no apology for that, and it is, perhaps, symptomatic of the present intellectual climate that I should even feel that I might have to. It is the business of philosophy to deal with arguments; to analyse existing arguments and to construct new ones in the hope that they will be an improvement upon the former. These are necessary activities. Accordingly, it has been my aim throughout to set out the main arguments surrounding free speech as clearly and as systematically as I can. It is essential to have a grasp of them – the assumptions on which they are based, the way they hang together, their strengths and weaknesses – if we are to gain a clear appreciation of what is really at issue here.
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Questions of definition





My aim in this chapter is to describe the problems any credible attempt at a defence of free speech must aim to solve. It is, as I said, a ‘survey of the terrain’.


Let me begin with a few statements of the obvious. I shall take it that …


1  To exercise the right to free speech is perform an act of a certain type.


2  There is a moral right to free speech if people ought – morally ought – to be free to perform acts of that type.


3  There is a legal right to free speech if certain acts are afforded special legal protection on the grounds that they instantiate the exercise of the right to free speech.


4  In the ideal situation, legal principle will reflect moral principle. In other words, the acts people morally ought to be free to perform (statement 2) will be protected by the relevant law (statement 3).


If those assumptions strike you as so obviously true that they are hardly worth stating, so much the better. Any argument which aspires to be taken seriously is helped if it can start out from premises which it would be wilfully perverse to deny. Unfortunately though, these statements don’t get us very far. One reason is this: There are many acts – acts involving speech – which it would be hard to count as instantiating the exercise of free speech, at least, there is no seriously credible interpretation of that right from which it would follow that they count as such.


Consider:


•  You lock yourself in a room, make sure that no-one can hear you, and proceed to read extracts from your favourite text out loud.


•  You take a spray can and decorate walls with inane slogans – ‘I LIKE GIRLS’ and ‘KERMIT LOVES MISS PIGGY’.


In the former case, while you may be described as exercising the right to do as you please in the privacy of your own home, it would be wrong to say that, in so doing, you are also exercising the right which people normally have in mind when discussing free speech. For one thing, because you speak to no-one, and because nobody can hear you, your action lacks the publicity by which the genuine exercise of free speech is characterized. In the second case, your action appears too pointless and trivial to merit special protection.


[image: image] What free speech is not


With all that in mind, let us now turn to the following question: For what reasons might an act involving speech nevertheless fail to qualify for legal protection on the grounds that it is an exercise of the moral right to freedom of speech?


In recent times, answers to it have tended to focus upon offensiveness with some arguing that the right to free speech should be limited when it becomes offensive to this or that group, and others that, for example,‘there is no right not to be offended’. Controversies over offensiveness can become emotionally charged however – so much so that it can be difficult to appraise them impartially. If we are to gain a clear picture, it would be better to start elsewhere. Accordingly, I will begin with the triviality by which so much published material is characterized. I will then turn to pointlessness, and move on to offensiveness only after that.


Triviality


The following passage is drawn from the pages of OK, a magazine which describes itself as ‘no.1 for celebrity news’.


CINDY’S STYLISH PIZZA CHEF: Supermodel Cindy Crawford has revealed what really happened the day Harry Styles popped round to her house to make pizza for dinner. The 47-year-old star is surely the coolest mum on the block after the One Direction singer, 19, showed up at her Malibu pad to give tips to son Presley, 14, and daughter Kaia, 11.


The passage typifies a certain style of ‘celebrity gossip’ journalism, and I have selected it, only for its representative character. OK regularly carries several equally trivial stories, as does its rival publication, Hello magazine, and as do most ‘red-top’ tabloids in a typical week. So, can it be argued that there is a moral right to free speech such that OK’s freedom to publish this type of material should be legally protected? I think it would be hard to do so. The story is so trivial.


Points to note here are these: First, I am not suggesting that OK should be censored or suppressed. Its triviality may render it ineligible for special protection but, by the same token, neither is there any good reason for banning it. Second, I am taking it that, where there is a right to perform actions of a certain type, there are reasons for protecting the freedom to do those actions, even when there are good, ‘countervailing’ reasons for suppressing that freedom. That is part of what it means to say that there is a right. As the point is sometimes put, it is a feature of rights that they ‘trump’ those other considerations. The point will be familiar to anyone acquainted with contemporary political philosophy. It is more than ‘merely academic’ however, for appeals to ‘national security’, ‘economic efficiency’ and similar invocations of the public good are just the reasons to which governments do tend to appeal when seeking to suppress dissent. Considered in isolation, these may be perfectly good reasons, and not easily dismissed. We need to know what grounds there may be for protecting speech, even when they can be persuasively invoked.


By way of illustration, compare OK’s Cindy Crawford story with the reports, first carried by The Guardian and the New York Times in 2013, that the USA’s National Security Agency is engaged in wholesale surveillance (aka ‘The Snowden Affair’). In defence of the latter it might be argued, for example, that the citizens of a democracy have a moral right to be kept informed of their government’s activities. No such considerations exist in the case of the Crawford story. The main reason for describing it as ‘trivial’ lies in the absolute ordinariness of the events it narrates. It must happen every day that hundreds of thousands of women invite some local teenager to have tea with their own teenage children and, if these events go unreported, that must certainly be thanks to the fact that no one except the parties directly involved is likely to take the slightest interest in them. The OK story is only notable for the fact that it concerns ‘celebrities’ – a supermodel and a member of a popular boy-band. Otherwise it would be of no consequence at all.


Well-known platitudes are lurking here, so let me put it this way: Suppose that, for whatever reason, Cindy Crawford were to object to OK’s having published the story about her tea-time invitation to Harry Styles. (I have no idea what that reason might be, but that’s irrelevant.) Suppose that she were to go so far as to take OK to court. Now suppose that OK were to enlist Voltaire in its defence. (I don’t mean the real Voltaire. I mean the apocryphal Voltaire – the Voltaire who is alleged to have said, ‘I disagree with what you say, but I will defend to the death your right to say it’.) Imagine Voltaire standing up in court and saying, ‘I disagree with OK’s statement that Harry Styles popped round to Cindy Crawford’s house to make pizza, etcetera, but I will defend to the death … etcetera.’ (To the death, mind.) You only have to picture this Monty Pythonesque scenario to appreciate its absurdity. There being nothing more to the story, there would in fact be no good reason for dismissing Ms. Crawford’s objection to the invasion of her privacy. Moreover, and though it might appear so at first glance, nor is my story as frivolous as all that, for – in fact – the popular press frequently does commit invasions of privacy, against the wishes of its victims, merely in order to satisfy a public taste for tittle-tattle. The example raises the question of how, in the absence of a plausible ‘free speech’ justification, it can possibly defend such activities.
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I disagree with what you say ….etc.: The famous line was first attributed to Voltaire in a biography, The Friends of Voltaire, written by Evelyn Beatrice Hall (aka S.G.Tallentyre) and published in 1906. There is no evidence that Voltaire himself ever said any such thing.
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Again – to take another popular truism – given that OK’s story is, no doubt, true, and supposing that there are top-flight politicians, captains of industry, judges, generals and the like who sometimes pass their time leafing through the pages of OK – and for all we know there may well be – then it will be equally true that OK ‘speaks truth to power’. It is sometimes said to be the duty of the press to do just that – but in this case, so what? It’s impossible to believe that a knowledge of Ms Crawford’s invitation to Mr Styles could possibly affect the policies initiated by such individuals, either for good or ill. It follows, again, that it would be disingenuous if OK were to invoke a ‘right to free speech’ in support of its publication of the Cindy Crawford story.


Finally before moving on, I should recognize that my argument is potentially open to a ‘slippery slope’ objection. It’s an objection which, I am sure, some readers will be wanting to raise and it states that, while OK-style celebrity gossip may be trivial, it forms a small part of something larger and more significant. Perhaps they will urge that a free press is a bastion of a free and democratic society, and that any attempt to silence the press – even an attempt to suppress a minor item of celebrity gossip – threatens to undermine the institution as a whole. In short, they may want to invoke a ‘slippery slope’ argument.


But such arguments are rarely persuasive. Consider the following.


Argument One:


1  I have now eaten my sandwich. I think I’ll throw the wrapper into the street.


2  But, if I were to do that, others might follow my example – it would be the beginning of a slippery slope – and if everyone in the vicinity were to throw their waste paper into the street, the street would be covered in litter. Everything would be a complete mess.


Therefore,


3  I had better not throw the wrapper into the street.


Argument Two:


1  I should like to drive from London to Brighton this morning.


2  But, if I were to do that, others might follow my example – it would be the beginning of a slippery slope – and if the entire population of London (about eight million) were to choose, just now, to drive to Brighton, there would be a massive traffic jam, terrible pollution and nobody would get anywhere.


Therefore,


3  I had better not drive to Brighton.


Argument Three:


1  (Said by a judge): I should like to uphold Ms Crawford’s claim against OK magazine.


2  But, if I were to do that it would be the beginning of a slippery slope, the freedom of the press would be so threatened that our free and democratic society would be in serious jeopardy.


Therefore,


3  I had better not allow Ms Crawford’s claim against OK.


It should be clear that, in each of the above cases, the credibility of the argument hinges upon the likelihood that the state of affairs envisaged at step two will actually transpire. It is, thus, only too well-known that, where one person litters carelessly, others are encouraged to follow suit, which means that Argument One supplies quite a good reason for not throwing one’s sandwich-wrapper into the street. By contrast, it is vanishingly improbable that the entire population of London will decide to drive to Brighton at just the same moment. It follows that Argument Two is thoroughly unpersuasive. Likewise, in the case of Argument Three – which is the objection at issue – to find it persuasive you would have to believe that nearly everyone who has ever featured as the subject of a piece in OK is likely to object and, further that, were this to happen, the fabric of our free, open and democratic society would be seriously threatened. None of this is at all likely or credible.
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Pointlessness


In the course of a well-known judgment, the American Supreme Court judge, Justice Oliver Wendell Holmes, said this.


The most stringent protection of free speech would not protect a man in falsely shouting fire in a theatre and causing a panic.


Actually, Wendell Holmes’s judgment is well known, mainly for having been cited so often by philosophers and legal theorists in their discussions of free speech. That’s why we shall also have to consider any lessons it may turn out to contain.


Notice, then, that Wendell Holmes’s remark is open to two different interpretations. On the one hand, you could take him to be asserting that the restriction of free speech may be justified in times of danger and national emergency. On this point, it’s relevant to note that he was speaking in 1919, not long after the end of World War One, and that he was delivering judgment in the case of Schenck versus United States. Schenck was in court for having organized the printing of pamphlets urging resistance to conscription into the military and their circulation to young men who were eligible for it, thereby contravening the Espionage Act of 1917. This interpretation is supported by Wendell Holmes’s subsequent comments that, ‘The question in every case is whether the words used are used in such circumstances and are of such a nature as to create a clear and present danger that they will bring about the substantive evils that Congress has a right to prevent’ and that, ‘When a nation is at war, many things that might be said in time of peace are such a hindrance to its effort that their utterance will not be endured so long as men fight’. On this interpretation, Schenk’s action is analogous to shouting fire in a theatre (according to Holmes) in the sense that both are likely to cause an evil which ought to be prevented (panic and mayhem in the former case, subversion of the government’s military strategy in the latter).
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