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Introduction



Although this book is called How to Do Your Own Divorce it can be used in one of at least two ways. You can literally follow through the steps and complete the divorce without legal help from a solicitor. There are some straightforward cases, particularly where there are no children and the property issues are clear, where that would be possible.


It could also be used as a back-up for someone going through a divorce via a solicitor, so that they have a clear idea as to what stage they are at and what is going on. In these enlightened times it is impossible for professionals to keep the public in the dark. The internet is available and you can now effectively look up any information you wish.


In my experience as a practising solicitor the areas that can cause difficulty for anyone doing their own divorce without legal help would be property and children. Ultimately the court can settle the question of children. The difficulty is enforceability. There has been a lot of bad publicity about the rights of fathers. Even the best and most expensive lawyers in the land seem unable to resolve that one, so you may take the view that doing it yourself means that you will not have to pay the lawyer’s bill.


LAYOUT OF THE BOOK


I have read a lot of books on divorce so that you do not have to. Many are confusing and my opinion is that there are some people out there who are very good at doing the job but cannot explain it to anyone else. My car mechanic is an expert at fixing my car but may not be an expert at telling me in clear, unambiguous language how they achieved that result and the theory behind it. In a way that suits me, as I don’t really want to know, I just want my car to work.


I have tried to create a practical guide that cuts out as much extraneous comment as possible. Other divorce books aimed at the public have all the information you can possibly want but skate over some important practical issues. This means that all the clues are in there but you have to find them. The purpose of this book is provide a clear and easy to follow and practical guide to the subject of how to do your own divorce.


The layout of the book:


♦     the law;


♦     checklist of the practical steps;


♦     suggested letters;


♦     forms and example documents and how to fill them in.


If you wish therefore you can cut the chat and go straight to the checklist of practical steps and use the suggested letters and fill in the forms. I have tried to make each section as clear as possible. The only repetition will be with legal terminology. I will define what I am talking about then use the short form next time I refer to it.


Each chapter is self-contained and you will not have to keep going backwards and forwards throughout the book to find out what is going on. I have set myself a tough task and I hope by the end that you will have a clear guide to divorce with all the technicalities stripped away and described in clear language. If there are any ambiguities it will be entirely my fault.
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Am I Entitled to a Divorce?



Before you can file for a divorce you must have been married for one year and one or both parties must be resident or domiciled in England or Wales.


If your situation fulfils both these conditions you should now choose a county court in England and Wales to file a petition for a divorce.


SEPARATION OR DIVORCE?


In a separation each spouse maintains his or her normal entitlements under the marriage agreement as it concerns their financial affairs.


As mentioned above, to get divorced you must have been married for more than one year, and one or both parties must be resident or domiciled in England and Wales. You must complete a form, called a petition, giving the reasons why you are applying for a divorce, and which shows that your marriage is definitely over. If you have children you should also complete a form called the statement of arrangements for children in which you tell the court what plans you have made for the children once the divorce is final.


Until the divorce and all financial matters have been resolved both parties are still legally married. People may wish to continue with a divorce rather than a separation so as to finalise their financial affairs. Once a decree nisi has been granted, and a consent order entered into, a full and final settlement is usually achieved and the party’s financial affairs are now separate.


When the parties’ divorce comes through and the consent order is entered into there can be no going back.


To continue with a simple divorce the following forms will be required:


♦     a copy of the marriage certificate;


♦     Form D8 (Petition) completed in triplicate if there are children;


♦     a statement of arrangements for children (Form D 8A (M4);


♦     if you are exempt from paying the fee Form EX160.


Then:


♦     the court will arrange to serve the petition on the respondent;


♦     Form D9H will be sent to you to confirm that the petition has indeed been served;


♦     the court will post to the respondent a form D10 acknowledgement of service together with a copy of the petition.


In only a tiny proportion of cases will divorce proceedings go to a full trial. Most cases are settled after brief directions hearings, or through negotiations at the court, without any evidence being given apart from that contained in the petition and with only a few questions asked to verify any controversial areas.


These sessions are usually held in chambers with no other parties present and they are fairly informal. This allows the facts to be put across in a conversational manner so that the parties can see what the judge wishes to know and the decisions the judge has come to.


THE LAW ON DIVORCE


There is only one ground for Divorce – the irretrievable breakdown of a marriage. This ground is contained in the Matrimonial Causes Act (MCA) 1973.


The evidence for the irretrievable breakdown of a marriage comes from one of five facts:


1.   Fact A: adultery.


2.   Fact B: behaviour.


3.   Fact C: desertion.


4.   Fact D: two years’ separation with the consent of the respondent.


5.   Fact E: five years’ separation.


If one of these facts is proved the presumption is that the marriage has irretrievably broken down.


Fact A: adultery


To prove this fact there has to have been an act of adultery and the petitioner must now find it intolerable to live with the respondent. Adultery is defined as voluntary sexual intercourse between a married person and a person of the opposite sex, whether married or not, who is not that married person’s spouse. From a practical point of view, the method of proof is a confession statement. A confession statement is now usually included on the acknowledgement of service.


Because the petitioner must also find it intolerable to live with the respondent, an act of adultery is only valid if the petition is filed within six months of the act being discovered.


Fact B: behaviour


There is no definition as to what constitutes unreasonable behaviour. The test for unreasonable behaviour is therefore subjective, that which a particular petitioner finds unreasonable.


Some examples of unreasonable behaviour include the following:


♦     violence;


♦     lack of communication;


♦     lack of socialising;


♦     neglect;


♦     bullying;


♦     constant criticism;


♦     financial irresponsibility;


♦     obsessive DIY;


♦     emotional dissatisfaction;


♦     sexual dissatisfaction;


♦     desertion;


♦     boredom and growing apart.


Fact C: desertion and constructive desertion


For this proof to hold there must be an actual separation and the respondent must have every intention to desert. Lack of consent to the separation by the petitioner and the separation is without just cause.



Facts D and E: separation



Fact D is two years’ separation with respondent’s consent. The parties must have lived apart continuously for a period of two years immediately preceding the presentation of the petition.


Fact E is five years’ separation. This ground includes provision for grave financial hardship.


SPECIMEN GROUNDS FOR DIVORCE


This section contains examples of wording you could use in your petition, depending on your circumstances


Specimen particulars of adultery


The respondent has committed adultery and the petitioner now finds it intolerable to live with him or her.


It is no longer necessary to name the person with whom the adultery is alleged to have been committed.




Since about [insert the date] the respondent has committed adultery at [if possible give full address] with the co-respondent.





If the co-respondent is unknown, the following particulars should be substituted:




Since about [insert the date] the respondent has lived, cohabited and frequently committed adultery at [if possible, give full address] with a [man/woman] whose name and identity are unknown to the petitioner.





If the adultery has resulted in a child:




On [insert the date], in consequence of the said adultery, the respondent was delivered of a child.





If the co-respondent has died the following particulars should be substituted:




On or about [insert the date] the respondent committed adultery at [address] with the co-respondent who subsequently died on [insert the date].





If a finding of previous adultery is relied on, and the petitioner intends to cite evidence that the respondent was found guilty of adultery in matrimonial proceedings between the co-respondent and the co-respondent’s wife at [court name] then the issue in those proceedings was whether the co-respondent and respondent had committed adultery together.


Where there has been a subsequent resumption of co-habitation:




On [insert the date] the petitioner, with the knowledge of the respondent’s said adultery, resumed cohabitation with her at [address], but the said resumption did not exceed six months, and on [insert the date] the parties have separated and have since then lived separately and apart.





Specimen particulars of intolerable behaviour


Assaults


The respondent has a bad temper and has frequently assaulted the petitioner:




This is one example; on the [insert the date] when the petitioner was watching television the respondent struck him/her about the head and face with great force with the heel of [his/her] shoe.


On the day of [insert the date] when the petitioner was about to go to work, the respondent threw a large number of plates at [his/her] head and struck [his/her] face with a brush.


[He/she] threatened to stab [him/her] with the carving knife.


On the [insert the date] the respondent threatened to break the petitioner’s head with a hammer saying [I will swing for you] then broke a glass coffee table with the hammer and said to the petitioner [that’s what will happen to your head one of these days].





Drunkenness and insulting behaviour


The following example may apply in cases of drunkenness or insulting behaviour.




Throughout the marriage the respondent has drunk to excess causing considerable distress to the petitioner despite [her/his] requests for [her/him] to moderate [her/his] drinking.


When the respondent is intoxicated [he/she] is abusive to the petitioner and habitually uses obscene language in front of the children of the family causing them great distress.


The respondent has often vomited when drunk in various parts of the matrimonial home and the petitioner has on many occasions been obliged to clean up the mess. Also on several occasions the respondent has urinated in bed and in various parts of the bedroom as a result of [his/her] excessive drinking.





Failure to maintain


The following are grounds for failure to maintain.




Throughout the marriage the respondent has kept the petitioner short of housekeeping money and has on occasions too numerous to mention provided the petitioner with no housekeeping money at all. He is a habitual gambler and during the course of the marriage has continually distressed the petitioner by running up large betting losses.


The respondent has incurred large debts as a result of his reckless and extravagant spending and the petitioner has constantly found herself besieged by the respondent’s creditors threatening to take proceedings in respect of the large debts.


The petitioner has regularly protested with the respondent about his behaviour and has begged him to reform but he has callously disregarded her entreaties, knowing the distressing effect his conduct is having on her.





Improper association


The following are grounds for improper association.




The respondent has persisted in an association with another [man/woman] [name] in such a way as to lead the petitioner to suspect that the said association is adulterous or, as the case may be, of a [lesbian/homosexual nature].






Excessive moodiness


Examples of excessive moodiness.




The respondent has since the [ ] day of [insert the date] frequently and habitually indulged in extreme fits of moodiness and silence which to his knowledge have isolated the petitioner from her and have caused her distress and anxiety.


The respondent will without warning and without cause suddenly cease to speak to the petitioner for unexplained reasons and will on such occasions cease to share the matrimonial bedroom with the petitioner and to have anything to do with her for lengthy periods of time.


On numerous occasions such periods of silence and moodiness have lasted for at least three weeks.


The respondent will also indulge in such fits of moodiness after trivial arguments about domestic matters.


As an example of the respondent’s said behaviour the petitioner refers to one occasion on or about [insert the date] when the respondent complained to the petitioner that a button was missing from his shirt and did not speak to the petitioner for two weeks thereafter.


The petitioner has frequently told the respondent of the distress, which his said behaviour has caused to her but he has been completely indifferent to the complaints.






Excessive jealousy


The following are grounds for excessive jealousy.




Since the date of the marriage the respondent has displayed an unprovoked and irrational jealousy where the petitioner is concerned which has persisted despite the remonstrance of the petitioner and despite the adverse effect which to his knowledge the respondent’s said jealousy has had on the petitioner.


The respondent frequently alleges without justification that the petitioner shows an interest in other men. He repeatedly suggests that she ‘fancies’ the milkman, the postman and the butcher. He used to watch the petitioner during the whole of the evening when at parties, and when out together on social occasions, and, invariably on their return to the matrimonial home, he accused her of ‘fancying’ another man.


On one occasion in or about [insert the date] the respondent wrongfully and to her great distress accused the petitioner of having an affair with the respondent’s 17-year-old brother.


In consequence of the respondent’s said conduct the petitioner became afraid to talk to anyother men and to go out with the respondent socially. She lost sleep and had to consult a medical practitioner because of her state of anxiety.


She was prescribed tranquillisers. Because of the respondent’s said conduct the petitioner was finally compelled to leave the respondent on the [insert the date].






DIVORCE PROCEDURE



There is no set legal format for the petition. The Family Proceeding Rules (1991) however set out what must be included.


♦     The names of the parties.


♦     The date and place of the marriage.


♦     The full names (including surnames) and dates of birth of any children.


♦     Details of any previous proceedings and assessments by the Child Support Agency.


♦     A statement that the marriage has irretrievably broken down.


♦     The fact relied upon for divorce.


♦     Particulars (but not evidence) of the matters relied upon to prove that fact.


The petition must also included the prayer to the court:


♦     That the marriage be dissolved.


♦     Any costs order sought.


♦     The financial relief required for the petitioner and/or the children.


The following documents are also required.


♦     The marriage certificate.


♦     The statement of arrangements for the children (see below).


♦     The reconciliation certificate, if appropriate. On this certification the solicitor indicates whether or not reconciliation has been discussed; he or she does not indicate whether a reconciliation has been attempted.


♦     The court fee or a certificate of exemption.



The statement of arrangements for the children



If practical, the statement of arrangements for the children form (form M4) should be agreed, and both parties should sign it to indicate their agreements to the arrangements. If the respondent refuses to sign the form it may still be filed, signed by the petitioner alone.


The form M4 covers:


♦     accommodation;


♦     education;


♦     child care arrangements;


♦     financial arrangements;


♦     contact for the non-residential partner;


♦     health.


Serving the petition once it is completed


The court will serve the petition through the post. The respondent will receive a copy of the petition and an acknowledgement of service, which has to be returned within a certain period.


In cases of adultery where a co-respondent has been named the petition is deemed to have been served.


Once the acknowledgement of service has been returned the petition is deemed to have been served. If the acknowledgement is not returned, a bailiff or other agency can serve the petition.


The petition contains various questions the respondent must answer:


♦     whether he or she consents to the divorce;


♦     whether he or she objects to the claims for costs;


♦     whether or not he or she wishes to make his or her own application for order of the children.


As mentioned earlier the only ground for a divorce is the irretrievable breakdown of a marriage. It is therefore very difficult to claim that the marriage is still in existence if one of the parties claims that the marriage has irretrievably broken down. It is possible however to cross-petition, and this must be filed within 29 days of the petition being served.


Decree nisi


The next stage of the divorce, once all the papers have been properly served, is the decree nisi.


After the acknowledgement has been returned, the petitioner completes an affidavit. When this has been sworn it is sent to the court with the application forms requesting directions for trial. The date is then fixed for the decree nisi.


The judge will give the following directions.


♦     If he or she is satisfied with the petition and affidavit they will certify that the petitioner is entitled to a decree nisi and a divorce, and a date will be fixed to pronounce the decree nisi.


♦     He or she will also consider whether the statement of arrangements for children is in order, and a certificate will be issued to that effect.
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