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Preface


American Constitutional Law, Tenth Edition, is designed as a basic text for courses in national powers and civil liberties. This substantially revised and updated edition features the major constitutional controversies and cases either not included in, or decided since the publication of, the Ninth Edition. This is perhaps our most extensive revision of the casebook from one edition to another; we have added sixteen new cases and deleted and moved twenty-six cases to our new website (www.westviewconlaw.com).


Volume I now includes: National Labor Relations Board v. Noel Canning (2014), which restricted the president’s power to make recess appointments; Zivotofsky v. Kerry (2015), which affirmed the president’s exclusive power to recognize foreign states; Comptroller of the Treasurer of Maryland v. Wynne (2015), which reflected the Court’s continued embrace of the dormant commerce clause; Adoptive Couple v. Baby Girl (2013), which revealed the Court’s increasing willingness to depart from the standard canons of construction of federal Indian law; Taylor v. City of Gadsden (2013), in which a federal district judge rejected a contract clause objection to a city’s changes in the public pensions of police and fire personnel; and Horne v. Department of Agriculture (2015) and Koons v. St. Johns River Management District (2013)—two recent Takings Clause cases.


Volume II now includes: McDonald v. Chicago (2010), which incorporated the Second Amendment to apply to the states; Walker v. Texas Division, Sons of Confederate Veterans Inc. (2015) and McCullen v. Coakley (2014), both of which addressed free speech issues; Burwell v. Hobby Lobby Stores Inc. (2014), which concerned the protection of religious liberty; Los Angeles v. Patel (2015), Maryland v. King (2014), and Riley v. California (2014), all of which dealt with Fourth Amendment questions; Shelby County v. Holder (2013), which found Section 4 of the Voting Rights Act unconstitutional, and Obergefell v. Hodges (2015), the Court’s landmark decision regarding same-sex marriage.


As in previous editions, our approach to these subjects is based on three major premises. First, the study of the Constitution and constitutional law is of fundamental importance to a full and coherent understanding of the principles, prospects, and problems of America’s democratic republic. Cases should be examined not merely to foster an appreciation of what court majorities have thought of particular issues at certain points in time (although that is obviously important), but also to gain a deeper and fuller understanding of the principles at the very heart of the American constitutional system. To that end, this text emphasizes precedent-setting cases and presents comprehensive expositions of alternative constitutional positions. Substantial excerpts from cases and other constitutionally significant pronouncements have been included so that students can grapple with the arguments and justifications for these alternative positions. To ensure that the best arguments on all sides of a constitutional question are presented, we have included extensive extracts of both concurring and dissenting opinions.


Second, no interpretation of the Constitution can be evaluated properly without an appreciation of what those who initially drafted and ratified the Constitution sought to accomplish. The text incorporates documentary evidence in seeking to identify and explain the original purposes of the Constitution and the means provided for the achievement of those purposes. This inquiry into the Framers’ understanding of the Constitution, in turn, furnishes one of the criteria for evaluating judicial decisions and constitutionally significant pronouncements from the executive and legislative branches.


Third, the study of the Constitution involves much more than an examination of its judicial interpretation. The Constitution is not merely what the Supreme Court says it is; its words are not so many empty vessels into which justices can pour meaning. Accordingly, this volume examines the interpretations of a variety of sources. The original intent of the framers, the original understanding of the ratifiers, and the original public meaning of the words and phrases of the Constitution are important sources. Another, equally indispensable source is, of course, the Supreme Court, whose decisions have influenced so profoundly our understanding of the Constitution and its principles. And because other governmental bodies have contributed significantly to the overall interpretation of the Constitution, this text includes decisions of the lower federal courts and state judiciaries and also extrajudicial materials of constitutional significance such as certain congressional acts and resolutions and executive orders.


As we approach constitutional questions throughout this text, we begin by turning to the Framers. We do so, however, not so much for specific answers as for general guidance concerning what the Constitution was designed to accomplish. Obviously, no interpretation can be expected to conform strictly to the expectations of the Framers. Other legitimate approaches may also contribute to an understanding of the Constitution, relying variously on analysis of the text itself, judicial precedent, constitutional doctrine, logical reasoning, adaptation of constitutional provisions to changing circumstances, and a concern for the consequences of any particular decision. All these approaches are described in Chapter 1.


The structure of the volumes might be seen as a reflection of James Madison’s observation in The Federalist, No. 51, that “in framing a government which is to be administered by men over men, the great difficulty lies in this: you must first enable the government to control the governed; and in the next place; oblige it to control itself.” Chapter 1 explores in general how the Constitution was designed to resolve this difficulty, and Chapter 2 introduces the reader to the actual process of constitutional adjudication. The remainder of this two-volume work systematically examines how the Constitution and its amendments not only grant the national and state governments sufficient power to control the governed but also oblige these governments to control themselves. Chapters 3 through 6 of Volume I consider the distribution of power in the national government, specifically exploring how the constitutional scheme of separation of powers and checks and balances both grants and controls power. Because of the importance of the distribution of power among the branches of the national government, we devote separate chapters to the judiciary, Congress, the presidency, and war and foreign affairs. Chapters 7 through 11 of Volume I consider the distribution of power between the national government and the states and between the national government and Native American tribal governments, focusing on how the division of power among various governments in the United States helps to advance the ends of the Constitution. Chapter 12 (also included as Chapter 4 in Volume II) and Chapters 3 through 11 of Volume II shift to an examination of the distribution of power between the government and the individual. The emphasis in these chapters is not so much on institutional contrivances that oblige the government to control itself as on the Bill of Rights and those subsequent amendments that guarantee specific rights and liberties, an emphasis that illuminates the way in which our most precious rights and liberties have increasingly become dependent for their vindication not upon constitutional structure but upon what The Federalist called mere “parchment barriers.”


With the exception of the first two chapters, each chapter opens with an introductory essay that is then followed by cases and, where appropriate, extrajudicial materials. Each essay ends with extensive notes that provide valuable explanatory details and references to additional materials and a list of suggested readings, including essays in The Federalist, additional cases, and scholarly books and articles. Each case also has its own introductory headnote, which provides historical perspective, indicates where the case stands in relation to current law, and gives the final court vote. Some cases have endnotes that elaborate on the short- and long-term consequences of the decision. The text includes three appendixes: the Constitution of the United States, a list of Supreme Court justices, and a table of cases.


We encourage our readers to visit our newly revamped and updated website at westviewconlaw.com for additional cases and other resources in understanding the Supreme Court and constitutional law, including links to primary sources and relevant blogs and websites. The additional cases, numbering more than 150 and formatted identically to those included in the casebooks, are organized by volume and chapter. With the exceptions of Chapters 1 and 2, each of the chapters will have the deleted cases found in past editions, cases that we edited for the website in the past but were never included in subsequent editions, and new cases decided after the publication of the Tenth Edition. Check back every September for new cases and updated resources.


We would like to thank the excellent editorial staff at Westview Press for so smoothly and efficiently bringing the Tenth Edition into print. We express particular gratitude to Senior Editor Ada Fung; Associate Managing Editor Krista Anderson; our project editor, Cisca Schreefel; and our copyeditor, George DeStefano. We would also like to thank the peer reviewers who provided us with helpful and insightful feedback, including: Joseph Knippenberg (Oglethorpe University); Vincent Muñoz (University of Notre Dame); Michael Zarkin (Westminster College); and the many others who wished to remain anonymous.


Any errors of fact or interpretation are, of course, solely our responsibility. Finally, we wish to express our gratitude to our wives, Constance and Susan, for their patience, understanding, and loving support throughout this decades-long project.


Ralph A. Rossum


G. Alan Tarr









Note to the Reader


The authors of American Constitutional Law have adopted a convention to inform the reader of how each justice then serving on the Supreme Court voted in each of the cases presented in these two volumes. The convention is perhaps best explained by an example. At the end of the headnote to Kelo v. City of New London (2005), a case found in “Economic Due Process and the Takings Clause” (Chapter 12 in Volume I and Chapter 4 in Volume II), the following language is found: “Opinion of the Court: Stevens, Kennedy, Souter, Ginsburg, Breyer. Concurring opinion: Kennedy. Dissenting opinions: O’Connor, Rehnquist, Scalia, Thomas; Thomas.” This language indicates that (1) the Court in Kelo was divided 5–4 on the question before it; (2) Justice Stevens wrote the opinion of the Court in which Justices Kennedy, Souter, Ginsburg, and Breyer joined (for any opinion, be it the opinion of the Court, the judgment of the Court, a concurrence, or a dissent, the author’s name is listed first and underscored, followed by the names of the other justices who join in that opinion—listed in order of seniority); (3) Justice Kennedy wrote a separate concurring opinion (concurring opinions are listed separately from opinions in which justices concur only in the judgment of the Court); (4) Justices O’Connor, Scalia, and Thomas and Chief Justice Rehnquist dissented; (5) Justice O’Connor wrote a dissenting opinion in which Chief Justice Rehnquist and Justices Scalia and Thomas joined; and (6) Justice Thomas wrote a separate dissenting opinion (each concurring or dissenting opinion is separated from the others by a semicolon). Throughout the casebook, the name of any justice who wrote an opinion in a case is underscored whether or not excerpts from that opinion are actually included in the text.


For additional cases and resources, please visit www.westviewconlaw.com
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We are under a Constitution, but the Constitution is what the Court says it is.”1 In the century since Charles Evans Hughes, then governor of New York and later chief justice of the United States Supreme Court, uttered these now famous words, they have been repeated so often and in so many contexts that they have assumed a prescriptive as well as a descriptive character. But exactly how valid is this prescription for understanding the US Constitution?


Hughes’s observation certainly contains some truth. Many provisions of the Constitution are not self-defining and so have been the objects of judicial interpretation and construction. Various criminal procedural protections found in Amendments Four through Eight immediately spring to mind. What, after all, makes a particular search or seizure “unreasonable”? What is sufficient to establish “probable cause”? What constitutes “due process of law”? What is a “speedy” trial? What is an “excessive” fine or bail? What is “cruel and unusual punishment”? Hughes’s claim also portrays accurately the perspective of lower-court judges and practicing attorneys. However erroneous they might believe the Supreme Court’s understanding of a particular constitutional provision, lower-court judges feel obliged to adhere to the Court’s interpretation. And lawyers usually seek to accomplish their objectives within the framework of the prevailing Court view rather than attempting to convince the justices to abandon that view.


Yet, Hughes’s assertion is also misleading in several respects. Above all, it fails to recognize that governmental bodies other than the Supreme Court also contribute to an overall interpretation of the Constitution. By passing the War Powers Resolution of 1973, for example, the US Congress undertook to define the constitutional limits of the president’s powers to initiate and conduct undeclared war, an issue the Supreme Court has refused to consider. Likewise, in the Speedy Trial Act of 1984, Congress took upon itself constitutional interpretation in the sphere of criminal procedure, declaring that a defendant not brought to trial within one hundred days of arrest can move for a dismissal of the charges. In so doing, it gave meaning to a constitutional provision that the Supreme Court itself has acknowledged to be vaguer than any other procedural right. And in the Voting Rights Act of 1982, Congress held that the Fifteenth Amendment (barring states from denying citizens the right to vote “on account of race, color, or previous condition of servitude”) bans not only intentional discrimination against the voting rights of minorities (what the Supreme Court had held) but any electoral scheme that has the effect of preventing minority voters from electing “representatives of their choice.” Constitutionally significant pronouncements have also emanated from the executive branch and from the lower federal and state courts. (Statements made by President Abraham Lincoln have had more to do with defining the outer bounds of presidential prerogative than have any statements of the Court, just as actions taken by President Franklin D. Roosevelt altered the balance of power between the national government and the states far more than any judicial opinion.)


Another problem with Hughes’s assertion is that it obscures the extent to which the meaning of the Constitution is clear and uncontroversial. Most constitutional provisions are settled; what questions are raised about them pertain not to fundamental meaning but rather to specific application. Relatively few constitutional provisions have sparked protracted debate and controversy: the Commerce Clause of Article I, Section 8, authorizing Congress to regulate commerce among the several states; the First Amendment’s establishment of religion and free exercise clauses as well as its guarantees of freedom of speech and of the press; the language of the Fifth and Fourteenth Amendments that no person shall be deprived of life, liberty, or property without due process of law; and the Fourteenth Amendment’s pronouncement that no person shall be denied the equal protection of the laws. Although these provisions are extremely important, the intense debate over them tends to obscure how ably the Constitution has governed our political actions for the past two and a quarter centuries. By focusing exclusively on these provisions and arguing, implicitly or explicitly, that they are fundamentally without meaning until construed by the Court, some jurists and legal scholars have reinforced the view that the Constitution is deficient in decisive respects and therefore unworthy of vital public support. As a result, the Constitution is deprived of what James Madison, in The Federalist, No. 49, called “that veneration which time bestows on everything, and without which perhaps the wisest and freest governments would not possess the requisite stability.” This is of no minor concern, for, as Madison continues, “the most rational government will not find it a superfluous advantage, to have the prejudices of the community on its side.”


Still another problem with the view that the Constitution means only what the Court says it means is that it denies that the Constitution is capable of being understood not only by those who made and ratified it but also by those who continue to live under it. As Justice Joseph Story put it in his Commentaries on the Constitution of the United States:


Every word employed in the Constitution is to be expounded in its plain, obvious, and common sense, unless the context provides some ground to control, qualify, or enlarge it. Constitutions are not designed for metaphysical or logical subtleties, for niceties of expression, for critical propriety, for elaborate shades of meaning, or for the exercise of philosophical acuteness or judicial research. They are instruments of a practical nature, founded on the common business of human life, adapted to common wants, designed for common use, and fitted for common understandings. The people make them; the people adopt them; the people must be supposed to read them, with the help of common sense, and cannot be presumed to admit in them any recondite meaning or extraordinary gloss.2


In a popular government, the people should take an active interest in the Constitution that gives form to their politics and protection to their liberties; they should not be discouraged from doing so by talk that the Constitution is some obscure document capable of being understood only by Supreme Court justices or by those trained in the law.


A related problem: the view that the Constitution is whatever the Court says it is implies that the Constitution has no meaning in and of itself. If all meaning must be poured into it by the Court, we are unlikely to turn to it for basic instruction on the principles, problems, and prospects of the American regime. The proudest claim of those responsible for framing and ratifying the Constitution was, as stated in The Federalist, No. 10, that it provided “a Republican remedy for the diseases most incident to Republican Government.” If we strip the Constitution of all independent meaning, we are unlikely to remember the Founders’ answers to the basic questions and dilemmas of democratic government—and what is even more regrettable, we are likely to forget the questions themselves.


Yet another effect of presenting the Constitution as devoid of any independent meaning is that it encourages uncritical acceptance of Supreme Court decisions. If the Constitution has only that meaning ascribed to it by the Supreme Court, on what basis, other than subjective preference, can anyone object to the Court’s interpretations? On what constitutional basis, for example, can one object to the Supreme Court’s decisions in Dred Scott v. Sandford (1857), declaring that African Americans could not be citizens, and in Plessy v. Ferguson (1896), upholding racial segregation? Students of the Court implicitly acknowledge this problem by routinely paying lip service to Hughes’s assertion and then criticizing at length judicial interpretations that they find wanting in fidelity to the language of the Constitution, in scholarship, in craftsmanship, or in deference to the popularly elected branches.


Finally, Hughes’s claim ignores the influence that political institutions can have on political behavior. The Court is seen as influencing the Constitution; rarely is the influence that the Constitution might have on the Court, or on politics more generally, even considered.


APPROACHES TO CONSTITUTIONAL INTERPRETATION


To avoid these problems, we will argue, along with Justice Felix Frankfurter, that the “ultimate touchstone of constitutionality is the Constitution itself and not what the [judges] have said about it.”3 But what, in fact, does the Constitution mean? How are we to understand its provisions and give them effect? In searching for satisfactory answers to these questions, students of the Constitution have proposed several approaches to constitutional interpretation, each of which has its own strengths and weaknesses.4


Textual Analysis


One approach to constitutional interpretation involves explicating the constitutional text simply on the basis of the words found there. The basic claim of this approach seems unarguable: if the Constitution is to control the outcome of a case, and if its text is plain, then constitutional interpretation should stop right there. As Justice Noah Swayne observed in United States v. Hartwell (1868): “If the language be clear, it is conclusive. There cannot be construction where there is nothing to construe.”


On today’s Supreme Court, the late Justice Antonin Scalia is most closely associated with the textualist approach. He argued that the Court is to interpret the text alone and nothing else. Thus in Coy v. Iowa (1988), he upheld the right of a defendant, under the Sixth Amendment, literally to “be confronted with the witnesses against him” and overturned his conviction because Iowa law allowed the two thirteen-year-old girls he was charged with sexually assaulting to testify behind a large screen that shielded them from the defendant. For Scalia, the text was unequivocal and governing: “Simply as a matter of English, it confers at least ‘a right to meet face to face all those who appear and give evidence at trial.’ Simply as a matter of Latin as well, since the word ‘confront’ ultimately derives from the prefix ‘con-’ (from ‘contra’ meaning ‘against’ or ‘opposed’) and the noun ‘frons’ (forehead). Shakespeare was thus describing the root meaning of confrontation when he had Richard the Second say: ‘Then call them to our presence—face to face, and frowning brow to brow, ourselves will hear the accuser and the accused freely speak.’”


Textualism, however, has its limitations. Although many provisions of the Constitution are perfectly clear, others require extensive construction. Consider Article II, section 4, authorizing the impeachment of “the President, Vice President, and all civil officers of the United States” for “high Crimes and Misdemeanors”—a phrase some believe includes not only criminal offenses but also noncriminal behavior amounting to a serious dereliction of duty. Moreover, even if the meanings of all relevant words are perfectly plain, problems of emphasis remain. As Justice Stephen Breyer has noted, “All controversies of importance involve if not a conflict at least an interplay of principles.”5 In many cases, two or more constitutional provisions come into play, and the justices must decide which is to be given priority. To provide just one example of this problem, consider adverse pretrial publicity in a criminal case. Does the First Amendment guarantee of the freedom of speech and the press supersede the Sixth Amendment guarantee of a trial “by an impartial jury”? As this example indicates, the constitutional text in and of itself cannot resolve all the questions that the Constitution raises.


Precedent


When textual analysis alone is inadequate, many students of the Constitution turn to previously decided cases, searching for answers on the basis of precedent, or stare decisis (“to stand by decided matters”). That is, they seek guidance from how judges have interpreted a provision in prior cases.


Reliance on precedent, the primary mode of legal reasoning in Anglo-American law, adds stability, continuity, and predictability to the entire legal enterprise. But judges have relied on precedent only sporadically in constitutional law. Very good arguments can be adduced either to adhere to or to depart from precedent. No Supreme Court case presents these opposing arguments better than Payne v. Tennessee (1991), a 5–4 decision that overturned two recent precedents also decided by 5–4 votes—Booth v. Maryland (1987) and South Carolina v. Gathers (1989)—and held that “victim-impact” statements in the penalty stage of capital punishment cases do not violate the Eighth Amendment’s prohibition of “cruel and unusual punishment.” Justice Thurgood Marshall in dissent attacked the Payne majority for departing from precedent, claiming that nothing “has changed since this Court decided both Booth and Gathers” other than “this Court’s own personnel” and concluding that “this truncation of the Court’s duty to stand by its own precedents is astonishing.” Justice Scalia in a concurring opinion replied that what would be truly astonishing is “the notion that an important constitutional decision with plainly inadequate rational support must be left in place for the sole reason that it once attracted five votes.”


Many jurists and scholars believe that interpreters should look to the Constitution itself, rather than to prior interpretations of that document, in deciding cases. Then, too, constitutional cases deal with momentous social and political issues that only temporarily take the form of litigation, and there is wide recognition that these issues cannot be resolved satisfactorily on the same basis as other legal problems. To some critics, relying on precedent for constitutional interpretation is rather like driving a car down a busy street while looking only through the rearview mirror: we get a good notion of where we have been but not where we should be going. As Thomas Hobbes observed in A Dialogue Between a Philosopher and a Student of the Common Laws of England, “Precedents prove only what was done, but not what was well done.”6 This difficulty seems especially troublesome in constitutional law. Most areas of law lack clearly defined ends or purposes and so must evolve by way of precedent. The common law, for example, is based mainly on long-standing usage or judicial precedent. Constitutional law, on the other hand, has before it certain “directions, goals, and ideals” that are easily discernible in the Constitution. Once discerned, these guideposts make it possible for the Court to decide matters of political and social import not in terms of what previous Courts have held, but in light of what is most conducive to achieving the goals or purposes of the Constitution.7


Constitutional Doctrine


When neither the constitutional text nor precedent provides an adequate account of the meaning of the Constitution, arguments from “constitutional doctrine” might be raised. Constitutional doctrines are formulas—sometimes nothing more than slogans—extracted from a combination of the constitutional text and a series of related cases. The Equal Protection Clause of the Fourteenth Amendment provides several examples of the development and use of constitutional doctrines. When considered as it applies to questions of race, this clause typically is understood to prohibit discrimination (although the word discrimination is nowhere to be found in the amendment); when considered as it applies to questions of legislative apportionment, it typically is understood to require “one person, one vote” (another phrase not found in the text). Similarly, the First Amendment’s Establishment Clause, which charges Congress to “make no law respecting an establishment of religion,” has been interpreted by many as erecting a high “wall of separation” between church and state. In these illustrations, the enunciated constitutional doctrines serve as mediating principles that stand between specific controversies and the Constitution, giving meaning and content to ideals that may—or may not—be embodied in the text.


Although these examples suggest that constitutional doctrines broaden the scope of the constitutional text they reference, this is not invariably the case. Take the protection against self-incrimination. The Fifth Amendment does not use the term self-incrimination; rather, it reads: “No person . . . shall be compelled in any criminal case to be a witness against himself.” Unlike certain other reformulations of constitutional provisions, such as “separation of church and state” for the Establishment Clause, “freedom of expression” for “the freedom of speech, or of the press,” and “interstate commerce” for “commerce among the several states,” this reformulation is narrower than the constitutional guarantee itself. Individuals can be witnesses against themselves in ways that do not incriminate them; they can, in criminal cases, injure their civil interests or disgrace themselves. Thus, unlike the constitutional doctrine limiting the Fifth Amendment to “self-incrimination,” the words of the amendment would seem to apply as well to any disclosures that would expose either criminal defendants or witnesses to civil liability or public condemnation.


Over time, many of these doctrines have come to give the constitutional provision in question its only meaning as a guide for decision. This substitution for the original texts may have profound implications. As such doctrines become increasingly important, public debate tends to center on the meaning of the doctrines and not on the meaning of the Constitution itself. In reference to the Equal Protection Clause, for example, the contemporary debate over affirmative action and diversity has focused almost exclusively on such questions as whether this policy is discriminatory against; the question of what “equal protection of the law” truly means has been all but forgotten. Equally disturbing is the fact that reducing constitutional provisions to doctrines often interferes with thoughtful consideration of the constitutional issues.


The “one person, one vote” rule provides a case in point. On only the most elemental level does this rule have meaning; after all, the question of permitting certain voters the opportunity to vote two, five, or ten times has never been raised by any of the legislative reapportionment cases. In Baker v. Carr (1962), for example, the central issue was how much the voter’s one vote was to be worth—a question that moved Justice Frankfurter to ask:


What is this question of legislative apportionment? Appellants invoke the right to vote and have their votes counted. But they are permitted to vote and their votes are counted. They go to the polls, they cast their ballots, they send their representatives to the state councils. Their complaint is simply that the representatives are not sufficiently numerous or powerful—in short, that Tennessee has adopted a basis of representation with which they are not satisfied. Talk of “debasement” or “dilution” is circular talk. One cannot speak of “debasement” or “dilution” of the value of a vote until there is first defined a standard of reference as to what a vote should be worth.


Emphasis on “one person, one vote” merely obscured these questions and added to doctrinal confusion. Because of this problem, Justice Abe Fortas broke from the Court majority in the legislative reapportionment cases, declaring that such “admittedly complex and subtle” matters must be governed by “substance, not shibboleth.” He complained that formulas such as “one person, one vote,” “are not surgical instruments”; rather, “they have a tendency to hack deeply—to amputate.”8 The ease of applying such formulas may make them attractive, but this may come at the price of clarity in constitutional understanding.


Logical Reasoning


Another approach to constitutional interpretation emphasizes the use of logical reasoning as exemplified in the syllogism, a formal argument consisting of a major premise, a minor premise, and a conclusion.9 The major premise sets forth a proposition, such as “A law repugnant to the Constitution is void.” The minor premise contains an assertion related to the major premise: “This particular law is repugnant to the Constitution.” From these premises the conclusion logically follows: “This particular law is void.” The foregoing example represents the essence of Chief Justice John Marshall’s reasoning in Marbury v. Madison (1803), which formally established the Court’s power of judicial review (that is, the power to void legislative or executive acts that the Court finds unconstitutional).


Marshall himself was well aware, however, that logical analysis is an insufficient method of interpreting the Constitution. If the validity of the major premise is assumed, the soundness of the conclusion depends on whether what is asserted in the minor premise is true.10 But logic cannot determine whether a particular law is repugnant to the Constitution. Justice Owen Roberts made things too simple in United States v. Butler (1936) by arguing that “when an act of Congress is appropriately challenged in the courts as not conforming to the constitutional mandate the judicial branch of the Government has only one duty—to lay the article of the Constitution which is invoked beside the statute which is challenged and to decide whether the latter squares with the former.” Whether an act in fact squares with the Constitution is a question that must be left to informed opinion and judgment—informed opinion about the purposes for which the Constitution was established and judgment of as to whether the law in question is consistent with those purposes.


Logical analysis, therefore, must be supplemented with a clear understanding of what The Federalist, No. 10, calls the “great objects” of the Constitution. Even Marshall, the justice most commonly identified with the use of logical analysis, ultimately based his constitutional interpretations on his understanding of the ends the Constitution was designed to serve. Marshall believed that the Constitution points beyond itself to the purposes and policies that it serves; in the difficult (and most interesting) cases, constitutional interpretation must turn upon an understanding of the Constitution’s proper ends. He confidently observed in McCulloch v. Maryland (1819) that the nature of the Constitution demands “that only its great outlines should be marked, its important objects designated.” As for the “minor ingredients” that compose these objects, he was convinced that they could be “deduced from the nature of the objects themselves.”


The Living Constitution


Based on changing conditions and the lessons of experience, the adaptive, or “living Constitution,” approach holds that constitutional interpretation can and must be influenced by present-day values and take account of changing conditions in society. One of its critics writes that its proponents regard the Constitution as a “morphing document”11 that means, from age to age, whatever the society, and more particularly the Court, thinks it ought to mean. The “living Constitution” approach has been enshrined in the Court’s interpretation of the Eighth Amendment’s prohibition against cruel and unusual punishments. The Court has held, beginning with Trop v. Dulles (1957), that this prohibition is not “static” but changes from generation to generation to comport with what Chief Justice Earl Warren called “the evolving standards of decency that mark the progress of a maturing society.”


Proponents of this approach concede that these adaptations must be reconcilable with the language of the Constitution. But, they insist, the meaning of the Commerce Clause, or what is protected by the Fourth Amendment or by the Due Process or Equal Protection Clauses, or the reach of the Eighth Amendment can legitimately change over time. For example, no one voting to adopt or ratify the Fourteenth Amendment in 1868 would have believed that they were, therefore, requiring the states to grant licenses for same-sex marriage. However, Justice Kennedy, relying equally on a “living Constitution” interpretation of both the Due Process and Equal Protection Clauses of the Fourteenth Amendment, would conclude for a five-member majority in Obergefell v. Hodges (2015) that a proper contemporary understanding of the principles enshrined by these clauses in the Constitution required exactly that. As Kennedy argued, “the nature of injustice is that we may not always see it in our own times. The generations that wrote and ratified the Bill of Rights and the Fourteenth Amendment did not presume to know the extent of freedom in all of its dimensions, and so they entrusted to future generations a charter protecting the right of all persons to enjoy liberty as we learn its meaning. When new insight reveals discord between the Constitution’s central protections and a received legal stricture, a claim to liberty must be addressed.” And, he continued, “Indeed, in interpreting the Equal Protection Clause, the Court has recognized that new insights and societal understandings can reveal unjustified inequality within our most fundamental institutions that once passed unnoticed and unchallenged.”


The rationale for the living Constitution approach is well stated by Justice Oliver Wendell Holmes in Missouri v. Holland (1920):


When we are dealing with words that also are a constituent act, like the Constitution of the United States, we must realize that they have called into life a being the development of which could not have been foreseen completely by the most gifted of its begetters. It was enough for them to realize or to hope that they had created an organism; it has taken a century and has cost their successors much sweat and blood to prove that they created a nation. The case before us must be considered in the light of our whole experience and not merely in that of what was said a hundred years ago.


Defenders of this approach also like to cite Chief Justice Marshall’s observation in McCulloch that “we must never forget that it is a constitution we are expounding,” one that is “intended to endure for ages to come, and consequently, to be adapted to the various crises of human affairs.” However, Marshall was not asserting in McCulloch that the Court should adapt the Constitution but was arguing instead that the powers of the Constitution should be understood as broad enough to provide Congress with sufficient latitude to confront various crises in the future.12


Like the other approaches to constitutional interpretation considered thus far, the adaptive or “living Constitution” approach has its problems. Most important, too much adaptation can render the Constitution and its various provisions so pliant that the original document is no longer able to provide guidance concerning what is to be done. Some who embrace the adaptive approach seek not merely an adaptation within the Constitution but rather an adaptation of the Constitution; they want not only to devise new means to the ends of the Constitution but to adopt entirely new ends as well.13 Justice Byron White’s frustration in New York v. United States (1992) with the Court’s insistence that Congress act in conformity with federalism and the Tenth Amendment is a case in point:


The Court rejects this . . . argument by resorting to generalities and platitudes about the purpose of federalism being to protect individual rights. Ultimately, I suppose, the entire structure of our federal constitutional government can be traced to an interest in establishing checks and balances to prevent the exercise of tyranny against individuals. But these fears seem extremely far distant to me in a situation such as this. We face a crisis of national proportions in the disposal of low-level radioactive waste. . . . For me, the Court’s civics lecture has a decidedly hollow ring at a time when action, rather than rhetoric, is needed to solve a national problem.


Justice William Brennan’s objections to capital punishment also illustrate the problems of the adaptive approach. He consistently argued that the objective of the Cruel and Unusual Punishments Clause of the Eighth Amendment is the promotion of “human dignity” and, by insisting that capital punishment is a denial of human dignity, concluded that capital punishment is unconstitutional,14 despite the fact that the Constitution permits capital trials when preceded by a “presentment or indictment of a Grand Jury,” permits a person to be “put in jeopardy of life” provided it is not done twice “for the same offense,” and permits both the national government and the states to deprive persons of their lives provided it is done with “due process of law.”


The consequence of such an approach may be an increased politicization of the federal judiciary. As Justice Scalia pointed out in A Matter of Interpretation: “If the people come to believe that the Constitution . . . means, not what it says or what it was understood to mean, but what it should mean, in light of the ‘evolving standards of decency that mark the progress of a maturing society’—well, then, they will look for qualifications other than impartiality, judgment, and lawyerly acumen in those whom they select to interpret it.” In fact, “they will look for judges who agree with them as to what the evolving standards have evolved to; who agree with them as to what the Constitution ought to be.”15


The ultimate objection to the “living Constitution” is its essentially arbitrary quality—if it evolves in a way one likes, it is the “unfolding of the American dream;” if it evolves in a way one does not, it is not only a breach of the nation’s pledge to adhere to its original principles but also the unfolding of an American nightmare.


Consequentialism


A consequentialist approach to interpretation will read a constitutional or statutory text with an eye to what will be the “practical consequences” of a Court’s decision on the “contemporary conditions, social, industrial, and political of the community to be affected.” In his book, Active Liberty, Justice Breyer proudly proclaims himself a consequentialist. Thus, for example, in campaign finance reform cases, he declares that “restrictions on speech, even when political speech is at issue,” are reasonable and lawful; the campaign reform law’s negative consequences on “those primarily wealthier citizens who wish to engage in more electoral communication” are more than offset by its positive consequences on the “public’s confidence in, and ability to communicate through, the electoral process.” And, concerning federalism issues, he asks, “Why should courts try to answer difficult federalism questions on the basis of logical deduction from text or precedent alone? Why not ask about the consequences of decision-making on the active liberty that federalism seeks to further.”16 Another example: In District of Columbia v. Heller (2008), Breyer dissented from the Court’s majority opinion that held that the Second Amendment secures an individual right to keep and bear arms for self-defense because of its “unfortunate consequences,” including threatening “to leave cities without effective protection against gun violence and accidents.”


Most justices who employ consequentialist arguments in constitutional cases lack Breyer’s candor in admitting that they are doing so; they simply do it. Some representative examples: in Linkletter v. Walker (1965), Justice Tom Clark wrote for a seven-member majority refusing to apply Mapp v. Ohio (1961) retroactively, because it would “tax the administration of justice to the utmost,” that is, it would allow every person in prison serving a sentence where at trial illegally seized evidence was admitted to seek a new hearing, a new trial, or outright release. In Planned Parenthood v. Casey (1992), Justices O’Connor, Kennedy, and Souter in their joint plurality opinion refused to overrule Roe v. Wade (1972), despite their “reservations” that it was correctly decided because of the negative consequences that would have on the Court’s legitimacy. “A decision to overrule Roe’s essential holding under the existing circumstances would address error, if error there was, at the cost of both profound and unnecessary damage to the Court’s legitimacy, and to the Nation’s commitment to the rule of law.” In Blakely v. Washington (2004), Justice O’Connor wrote for the four justices in dissent, rejecting the majority’s decision that the right to trial by jury required that every element of a crime that increases its penalty must be submitted to a jury and proved beyond a reasonable doubt because it would “trim or eliminate altogether” federal and state sentencing guidelines schemes. In United States v. Windsor (2013), Justice Kennedy insisted that the Supreme Court had jurisdiction in that case to declare unconstitutional the Defense of Marriage Act (DOMA) for two consequentialist reasons. To begin with, “the costs, uncertainties, and alleged harm and injuries [inflicted by DOMA] likely would continue for a time measured in years before the issue is resolved.” In addition, the Obama Administration’s refusal to defend DOMA would otherwise “preclude judicial review” and would thereby make “the Court’s role in determining the constitutionality of a law . . . secondary to the President’s.” And, in Harris v. Quinn (2014), Justice Kagan, in her dissent, justified the suppression of free speech for a class of public employees on the grounds that “thousands of contracts involving millions of employees” would have to be renegotiated.


Breyer admits that his approach makes it easy for a judge to be “willful, in the sense of enforcing [his] individual views.”17 It is a temptation to which many on the Court have succumbed—and for a very long time. Indeed, Justice Scalia has claimed that consequentialism “is nothing but an invitation to judicial lawmaking.”18


Originalism


Originalism is an umbrella term, referring to original intent, original understanding, and original public meaning. While these three terms are often used interchangeably and the approaches overlap somewhat, each can be seen as a distinct approach to constitutional interpretation. The first approach, original intent, seeks to identify what the delegates to the Constitutional Convention in Philadelphia collectively intended to accomplish when they drafted the Constitution in the summer of 1787. Those who pursue an original intent approach do so because they believe that “interpreting a document means to attempt to discern the intent of the author.”19 Therefore, they focus on the text of the Constitution, on the records of the Constitutional Convention, on what the delegates said about the Constitution as it was being drafted. Madison’s notes figure most prominently for them, but other delegates also took notes and many of the delegates wrote letters and essays during and after the Convention that provide for them insight into the Framers’ intentions.


The second approach to originalism is original understanding. It focuses on identifying what the various provisions of the Constitution meant to those who brought the Constitution into existence, the delegates of the state ratifying conventions of 1787 and 1788. Those who pursue an original understanding approach point out that the Constitutional Convention met in secret under a rule that declared that “nothing spoken in the House be printed, or otherwise published, or communicated without leave,” and, as a consequence, the public did not become aware of its records and what was said there until decades after ratification of the Constitution. Therefore, the best way to discern the original understanding of the Constitution is to look at what the delegates said at the ratifying conventions and at what arguments were made by the various Federalist and Anti-Federalist writers attempting to influence the election of those delegates. Those who advocate an original understanding approach cite James Madison, who declared on the floor of the House on April 16, 1796:


Whatever veneration might be entertained for the body of men who formed our Constitution, the sense of that body could never be regarded as the oracular guide in expounding the Constitution. As the instrument came from them it was nothing more than the draft of a plan, nothing but a dead letter, until life and validity were breathed into it by the voice of the people, speaking through the several State Conventions. If we were to look, therefore, for the meaning of the instrument beyond the face of the instrument, we must look for it, not in the General Convention, which proposed, but in the State Conventions, which accepted and ratified the Constitution.


The third approach to originalism is original public meaning, which is closely tied to textualism and is most closely associated with the late Justice Scalia. This approach seeks to ascertain the meaning of the particular constitutional text in question at the time of its adoption by consulting dictionaries of the era and other founding-era documents “to discern the then-customary meaning of the word and phrases in the Constitution.” As Scalia put it in A Matter of Interpretation:


I will consult the writings of some men who happened to be delegates to the Constitutional Convention–Hamilton’s and Madison’s writings in The Federalist, for example. I do so, however, not because they were Framers and therefore their intent is authoritative and must be the law; but rather because their writings, like those of other intelligent and informed people of the time, display how the text of the Constitution was originally understood. Thus, I give equal weight to Jay’s pieces in The Federalist, and to Jefferson’s writings, even though neither of them was a Framer. What I look for in the Constitution is precisely what I look for in a statute: the original meaning of the text, not what the original draftsmen intended.20


Scalia’s majority opinion in District of Columbia v. Heller (2008), in which he held that the Second Amendment protects an individual’s right to keep and bear arms for purposes of self-defense, demonstrates his original public meaning approach to constitutional interpretation. In it, he turned to dictionaries and legal encyclopedias from the late eighteenth century to determine what such words as “keep,” “bear,” “arms,” and “well-regulated militia” meant to those who adopted and ratified the Second Amendment.


Although original intent, original understanding, and original public meaning typically lead to the same result, they do not always do so. Consider, for example, the question of state sovereign immunity where the text of Article III, § 2 suggests the states could be sued in federal court without their consent; where Alexander Hamilton in The Federalist, No. 81 and John Marshall in the Virginia State Ratifying Convention said they could not; where the Supreme Court in 1793 in Chisholm v. Georgia said they could; and finally where Congress and the state legislatures through their adoption and ratification of the Eleventh Amendment two years later said they could not. Consider also the tension between original intent and original understanding regarding the legal effect of treaties. James Wilson was one of the most prominent delegates to the Constitutional Convention—he more than any other delegate shaped the executive branch. He chaired the important Committee on Detail that turned the various resolutions approved by the delegates into a draft of the eventual Constitution; he considered treaties to be self-executing, having “the operation of law” without requiring implementing legislation. Wilson’s original intent position differed completely from Hamilton’s original understanding view in The Federalist, No. 75 that treaties “are not rules prescribed by the sovereign to the subject [i.e., they do not apply directly to the people and therefore do not have the operation of law], but agreements between sovereign and sovereign.”


On the current Supreme Court, Justice Clarence Thomas looks simultaneously to original public meaning, original intent, and original understanding to identify what is, in fact, the Constitution’s original general meaning.21 In so doing, he incorporates Scalia’s narrower original public meaning approach and also asks what the text meant to the society that adopted it, but he then widens his originalist focus to consider evidence of the original intent of the Framers and the original understanding of the ratifiers and to ask why the text was adopted. Thomas thus views the proper inquiry as being what ends did the Framers seek to achieve, what evils did they seek to avert, and what means did they employ to achieve those ends and avert those evils when they proposed and ratified those texts.


Originalism as an approach to constitutional interpretation is enjoying a revival. In 1987, Scalia’s first year on the Court, originalist arguments were made in only 7 percent of constitutional cases, but twenty years later, with Scalia and Thomas together on the Court, they were made in nearly 35 percent of all cases.22 Originalist arguments are prevailing in a variety of cases—especially in cases involving the rights of criminal defendants. There has been such a dramatic increase in the number of books, law review articles, and legal briefs advancing originalist analyses that Justice Elena Kagan, during her Senate confirmation hearings stated: “We are all originalists.”


That, however, has not shielded originalism from criticism. Some object to the very idea of originalism; as Walton H. Hamilton has famously noted, “It is a little presumptuous for one generation, through a Constitution, to impose its will on posterity. Posterity has its own problems, and to deal with them adequately, it needs freedom of action, unhampered by the dead hand of the past.”23 Originalists, however, deny that they are attempting to impose the founding generation’s will on posterity. Rather, they seek to understand the intentions of the Framers, the understanding of the ratifiers, and the original meaning of the words and phrases they employed not because their judgments must be embraced unreservedly, but because they wrote and ratified the very Constitution we are called on to interpret; therefore, they are the best possible guides to discovering the ends and means of the constitutional order under which we live. As long as that order remains in force, we need to know as much about the Constitution as possible, including the purposes it was designed to achieve and the evils it was designed to avert. When constitutional questions are raised, therefore, this approach turns to the founding generation not for specific answers but rather for general guidance as to what the Constitution was to accomplish and how constitutional questions can be resolved in a manner consistent with these overall intentions.


Others such as Justice William Brennan criticize originalism as “little more than arrogance cloaked as humility. It is arrogant to pretend that from our vantage we can gauge accurately the intent of the Framers on application of principle to specific, contemporary questions.”24 Or, as Justice Robert Jackson put it in Youngstown Sheet & Tube Company v. Sawyer (1952), “Just what our forefathers did envision, or would have envisioned had they foreseen modern conditions, must be divined from materials almost as enigmatic as the dreams Joseph was called to interpret for Pharaoh.” If the problem Brennan and Jackson identify is a lack of evidence as to original intent, understanding, and meaning it must be noted that with the tremendous outpouring of historical scholarship surrounding and following the bicentennial celebrations of the Declaration of Independence, the Constitution, and the Bill of Rights, we are awash in originalist sources. Since 1976, the Wisconsin Historical Society has published twenty-six volumes (with four more to come) of The Documentary History of the Ratification of the Constitution. In 1987, Philip B. Kurland and Ralph Lerner published The Founders’ Constitution, a five-volume work that includes original sources critical to the drafting and ratification of each article, clause, and paragraph of the US Constitution. In 1981, Herbert J. Storing published The Complete Anti-Federalist, a seven-volume collection of all the significant pamphlets, newspaper articles and letters, essays, and speeches that were written in opposition to the Constitution during the ratification debate. And, since 1972, the First Federal Congress Project published twenty volumes of The Documentary History of the First Federal Congress of the United States of America.


Still others dismiss originalism as simply a means of cloaking the justices’ policy predilections. Christopher L. Eisgruber argues that originalism is flexible enough that those who employ it reach conclusions at odds with their political preferences “between very rarely and never.”25 Frank Cross agrees: “The justices are able to manipulate (or ignore) originalist materials to produce results they desire to reach on ideological or other grounds. . . . Originalism does not generally explain decisions, but is used to make them more appealing.”26 To these critics, originalists offer two responses. First, they note that this charge can be leveled against other approaches to constitutional interpretation as well. Second, they argue that a justice’s consistent commitment to the originalist approach acts as a check, particularly when compared to the multiple approaches sometimes employed by other justices.


THE APPROACHES IN PERSPECTIVE


Textual analysis, precedent, constitutional doctrine, logical analysis, adaptation, consequentialism, and the identification of original intent, original understanding, and original public meaning have all been used by justices of the Supreme Court as they have engaged in constitutional interpretation, and therefore these approaches all have contributed to our contemporary understanding of the Constitution. In this book, we are especially guided by the originalist approaches to constitutional interpretation, following the prudent counsel given by Justice Joseph Story in his Commentaries on the Constitution of the United States:


In construing the Constitution of the United States, we are, in the first instance, to consider, what are its nature and objects, its scope and design, as apparent from the structure of the instrument, viewed as a whole and also viewed in its component parts. Where its words are plain, clear and determinate, they require no interpretation. . . . Where the words admit of two senses, each of which is conformable to general usage, that sense is to be adopted, which without departing from the literal import of the words, best harmonizes with the nature and objects, the scope and design of the instrument. . . . In examining the Constitution, the antecedent situation of the country and its institutions, the existence and operations of the state governments, the powers and operations of the Confederation, in short all the circumstances, which had a tendency to produce, or to obstruct its formation and ratification, deserve careful attention.27


Originalist approaches explore what Story calls the Constitution’s “nature and objects, its scope and design.” They begin by identifying the ends (i.e., “objects”) the Framers intended the Constitution to achieve and the means (i.e., the “scope and design”) they used to achieve these ends; based on that understanding, they proceed to evaluate the decisions of the Supreme Court and the lower federal and state judiciaries and the constitutionally significant pronouncements of the executive and legislative branches. But, what are these ends and means? The remainder of this chapter is a brief introduction to this important question.


THE ENDS OF THE CONSTITUTION


In spelling out the ends of the Constitution, we can begin with the Preamble and by quoting Justice Joseph Story: “It is an admitted maxim in the ordinary course of the administration of justice, that the preamble of a statute is a key to open the mind of the makers, as to the mischiefs, which are to be remedied, and the objects, which are to be accomplished by the provisions of the statute. . . . There does not seem any reason why, in a fundamental law or constitution of government, an equal attention should not be given to the intention of the framers, as stated in the preamble.”28 The Preamble states that the Constitution was ordained and established by “We the People of the United States” in order “to form a more perfect Union, establish Justice, insure domestic Tranquility, provide for the common defense, promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity.” The Preamble, when read in conjunction with the rest of the Constitution and the documentary history concerning its drafting and ratification, makes clear that the Founders set out to establish an efficient and powerful guarantor of rights and liberties based on the principle of qualitative majority rule, that is, the principle that the majority not only should rule but should rule well. In The Federalist, No. 10, James Madison explicitly stated this goal: “To secure the public good and private rights against the danger of [an overbearing majority], and at the same time to preserve the spirit and form of popular government is then the great object to which our inquiries are directed. Let me add that it is the desideratum by which alone this form of government can be rescued from the opprobrium under which it has so long labored and be recommended to the esteem and adoption of mankind.”


As Madison and his colleagues were well aware, the “great object” of their inquiries presented daunting difficulties. They were irrevocably committed to popular or republican government, but, historically, popular governments led inevitably to majority tyranny. In such governments, measures were decided “not according to the rules of justice, and the rights of the minor party; but by the superior force of an interested and over-bearing majority.” Minority rights were disregarded—as were the “permanent and aggregate interests of the community.” Because popular governments too easily allowed for “unjust combinations of the majority as a whole,” they typically had proved to be “incompatible with personal security, or the rights of property” and “as short in their lives, as they have been violent in their deaths.” Such, according to Madison, was the great “opprobrium” under which “this form of government” had “so long labored.”


The most commonly prescribed palliative for the problems of majority tyranny was to render the government powerless. However eager a majority might be to “concert and carry into effect its schemes of oppression,” if the government were sufficiently impotent, it would pose no real threat. As William Symmes commented in the Massachusetts State Constitutional Ratifying Convention, “Power was never given . . . but it was exercised, nor ever exercised but it was finally abused.”29 The implication was clear: to prevent abuses, power must be consciously and jealously withheld.


This prescription was not without its shortcomings, however. Carried to an extreme, it rendered government not only powerless but also altogether unworkable. To this view, the leading Framers justifiably and appropriately responded that, although the spirit of jealousy was extremely valuable, when carried too far it impinged on another equally important principle of government—that of “strength and stability in the organization of our government, and vigor in its operations.”30 They understood that a strong and stable government was necessary not only to cope with the problems that society faces, but also to render liberty fully secure. In order that popular government “be recommended to the esteem and adoption of mankind,” they realized they would have to solve the twofold problem raised by majority rule: to establish a constitution capable of avoiding democratic tyranny, on the one hand, and democratic ineptitude, on the other. This problem had overwhelmed the government under the Articles of Confederation and led to the calling of the Federal Convention. Under the Articles, the member states were so powerful and their legislative assemblies so dominant and unchecked that the tyrannical impulses of the majority continually placed in jeopardy the life, liberty, and property of the citizenry; the central federal government was so infirm and its responsibilities so few and limited that its situation often “bordered on anarchy.” The Framers fully appreciated the challenge they faced. As Madison noted in The Federalist, No. 51, “In framing a government which is to be administered by men over men, the great difficulty lies in this: You must first enable the government to control the governed; and in the next place, oblige it to control itself.” As we shall see, the Framers rose to this challenge by arranging the various articles and provisions of the Constitution so that they not only granted the federal and state governments sufficient power to control the governed but also obliged them to control themselves through a number of institutional arrangements and contrivances.


CONSTITUTIONAL MEANS TO CONSTITUTIONAL ENDS


The Framers’ solution to the problems of republican government was altogether consistent with republican principles. The Federalist is replete with references to this matter. Recognizing that “a dependence on the people is no doubt the primary control on the government,” the Framers also understood that experience had “taught mankind the necessity of auxiliary precautions.” This understanding was fundamentally shaped by their assessment of human nature. They believed humankind to be driven by self-interest and consumed by the desire for distinction. Humans were seen as “ambitious, rapacious, and vindictive” creatures whose passions for “power and advantage” are so powerful and basic that it is folly to expect that they can be controlled adequately by traditional republican reliance on pure patriotism; respect for character, conscience, or religion; or even the not-very-lofty maxim that “honesty is the best policy.” Inevitably, human avarice and lust for power divide individuals into parties, inflame them with mutual animosity, and render them much more disposed to oppress one another than to cooperate for the common good. Humans are predictable in such matters. They will form factions, whether there are readily apparent reasons to do so or not. As their passions lead them in directions contrary to the “dictates of reason and justice,” their reason is subverted into providing arguments for self-indulgence rather than incentives to virtue.


Given these sentiments, it is hardly surprising that the Framers placed little faith in improving human nature through moral reformation or in the activities of “enlightened statesmen.” The only hope for republican government, they concluded, was the establishment of institutions that would depend on “the ordinary depravity of human nature.” Appreciating that human passion and pride are elemental forces that can never be stifled or contained by “parchment barriers,” they sought to harness and direct these forces through the process of mutual checking. Consequently, they included in the Constitution checks and controls that might “make it the interest, even of bad men, to act for the public good.”31 Self-interest, the Framers contended, was one check that nothing could overcome and the principal hope for security and stability in a republican government. The rather ignoble but always reliable inclination of people to follow their own “sober second thoughts of self-interest” would serve to minimize the likelihood of majority tyranny.32 As the observant Alexis de Tocqueville would later describe it, the Framers relied on institutional mechanisms to check one personal interest with another and to direct the passions with the very same instruments that excite them.


What kinds of institutional mechanisms—what constitutional means—could incorporate and redirect human self-interest in such a way as to enable the federal and state governments to control the governed and, at the same time, oblige those governments to control themselves? The answer to that question can be found in the three principal concepts underpinning the Constitution: the extended republic; separation of powers and checks and balances; and federalism.


The Extended Republic


The multiplicity of interests in the extended commercial republic established by the Constitution represents one of the principal mechanisms by which the Framers sought to establish an energetic government based on the principle of qualitative majority rule. The advantages of an extended republic can be best seen by examining the defects of a small republic.


As Madison noted in The Federalist, No. 10, the smaller the republic, “the fewer probably will be the distinct parties and interests composing it; the fewer the distinct parties and interests, the more frequently will a majority be found of the same party; and the smaller the compass within which they are placed, the more easily will they concert and execute their plans of oppression.” Thus arises democratic tyranny, which can be prevented only by rendering the government impotent and thereby fostering democratic ineptitude. In contrast, the larger the republic, the greater the variety of interests, parties, and sects present within it and the more moderate and diffused the conflict. In the words of The Federalist, No. 10, “Extend the sphere, and you take in a greater variety of parties and interests; you make it less probable that a majority of the whole will have a common motive to invade the rights of other citizens; or if such a common motive exists, it will be more difficult for all who feel it to discover their own strength, and to act in unison with each other.”


Because of the “greater variety” of economic, geographic, religious, political, cultural, and ethnic interests that an extended republic takes in, rule by a majority is effectively replaced by rule by ever-changing coalitions of minorities that come together on one particular issue to act as a majority but break up on the next. The coalition of minorities that acts as a majority on the issue of import duties is not likely to remain intact on such issues as national defense or governmental aid to private schools. The very real possibility that allies in one coalition might be opponents in the next encourages a certain moderation in politics, in terms of both the political objectives sought and the political tactics employed. Political interests become reluctant to raise the political stakes too high: by scoring too decisive a political victory on one issue, an interest might find that it has only weakened itself by devastating a potential ally and thus rendering itself vulnerable to similar treatment in the future. Accordingly, politics is moderated not through idle appeals to conscience and beneficence, but rather through the reliance on the inclination of individuals to look after their own self-interest. As Madison observed in The Federalist, No. 51, this diversity of interests ensures that “a coalition of a majority of the whole society” will seldom take place “on any other principles than those of justice and the common good.” The extended republic thus helped to make it possible for the Framers to give the national government sufficient power to prevent democratic ineptitude without raising the specter of democratic tyranny.


The Framers’ recognition of and reliance on the moderating effects brought about by an extended republic are apparent in such constitutional provisions as the Contract Clause in Article I, Section 10, which prohibits any state from passing laws “impairing the obligation of contracts.” Note that only the states are restrained, but the federal government is not—and for good reasons. It was thought that no state, however large, was or would be extensive enough to contain a variety of interests wide enough to prevent majorities from acting oppressively and using their legislative power to nullify contracts for their own advantage. Consequently, the states had to have their power to do so limited by the Constitution. The federal government, by contrast, was large enough and contained the multiplicity of interests necessary to prevent oppression of this sort and so had no need of constitutional constraint. Thus majority tyranny could be avoided simply by relying on the popular principle to operate naturally in an extended republic. The elegant simplicity of this mechanism was pointed out by Madison in The Federalist, No. 10: “In the extent and proper structure of the Union, therefore, we behold a Republican remedy for the disease most incident to Republican Government.”


Separation of Powers and Checks and Balances


For the Framers, the “great desideratum of politics” was the formation of a “government that will, at the same time, deserve the seemingly opposite epithets—efficient and free.”33 The extended republic was one means by which they sought to realize this objective; a government of separated institutions sharing powers was another. They were aware, as Madison stated in The Federalist, No. 47, that “the accumulation of all powers legislative, executive, and judiciary in the same hands, whether of one, a few, or many, and whether hereditary, self-appointed, or elective may justly be pronounced the very definition of tyranny,” and therefore that the preservation of liberty requires that the three great departments of power should be separate and distinct. Thus, they sought to construct a government consisting of three coordinate and equal branches, with each performing a blend of functions, thereby balancing governmental powers. Their goal was to structure the government so that, in the words of The Federalist, No. 51, the three branches would, “by their mutual relations, be the means of keeping each other in their proper places.”


This the Framers succeeded in doing. They began by giving most legislative power to the Congress, most executive power to the president, and most judicial power to the Supreme Court and to such inferior federal courts as Congress might establish. They then set out to divide and arrange the remaining powers in such a manner that each branch could be a check on the others. Thus, they introduced the principle of bicameralism, under which Congress was divided into the House of Representatives and the Senate, and they arranged for the president to exercise certain important legislative powers by requiring yearly addresses on the State of the Union and by providing him with a conditional veto power. (Some Framers assumed that the Congress would also be restrained by the Supreme Court’s unstated power of judicial review.) The Framers sought to keep the president in check by requiring senatorial confirmation of executive appointees and judicial nominees, mandating that the Senate advise on and consent to treaties, and allowing for impeachment by the Congress. Finally, they supplied the means for keeping the Supreme Court in its “proper place” by giving the Congress budgetary control over the judiciary, the power of impeachment, and the power to regulate the Court’s appellate jurisdiction. On top of these specific arrangements, they provided for staggered terms of office (two years for the House, six years for the Senate, four years for the president, and tenure “for good behavior” for the judiciary) to give each branch a further “constitutional control over the others.”


Because they knew that the various branches of the government, even though popularly elected, might from time to time be activated by “an official sentiment opposed to that of the General Government and perhaps to that of the people themselves,”34 they regarded separation of powers as essential to ensure the fidelity of these popular agents. Separation of powers would provide for a “balance of the parts” that would consist “in the independent exercise of their separate powers and, when their powers are separately exercised, then in their mutual influence and operation on one another. Each part acts and is acted upon, supports and is supported, regulates and is regulated by the rest.” This balance would ensure that, even if these separate parts were to become activated by separate interests, they would nonetheless move “in a line of direction somewhat different from that, which each acting by itself, would have taken; but, at the same time, in a line partaking of the natural direction of each, and formed out of the natural direction of the whole—the true line of publick liberty and happiness.”35 Not only would such a separation and balancing of powers prevent any branch of government from tyrannizing the people, but it would also thwart the majority from tyrannizing the minority. In creating an independent executive and judiciary, the Framers provided a means of temporarily blocking the will of tyrannical majorities as expressed through a compliant or demagogic legislature. Although separation of powers cannot permanently frustrate the wishes of the people, on those occasions when “the interests of the people are at variance with their inclinations,” it so structures these institutions that they are able to “withstand the temporary delusions” of the people, in order to give them what The Federalist, No. 71, described as the “time and opportunity for more cool and sedate reflection.” The prospects for democratic tyranny are dimmed accordingly.


And, in addition to keeping society free, separation of powers was seen by the Framers as helping to render the government efficient—as minimizing the prospects for democratic ineptitude. Realizing that the democratic process of mutual deliberation and consent can paralyze the government when swift and decisive action is necessary, the Framers reasoned that government would be more efficient if its various functions were performed by separate and distinct agencies. According to James Wilson, a leading Framer:


In planning, forming, and arranging laws, deliberation is always becoming, and always useful. But in the active scenes of government, there are emergencies, in which the man . . . who deliberates is lost. Secrecy may be equally necessary as dispatch. But can either secrecy or dispatch be expected, when, to every enterprise, mutual communication, mutual consultation, and mutual agreement among men, perhaps of discordant views, of discordant tempers, and discordant interests, are indispensably necessary? How much time will be consumed! and when it is consumed, how little business will be done! . . . If, on the other hand, the executive power of government is placed in the hands of one person, who is to direct all the subordinate officers of that department; is there not reason to expect, in his plans and conduct, promptitude, activity, firmness, consistency, and energy?36


For the Framers, then, separation of powers not only forestalled democratic tyranny but also provided for an independent and energetic executive able to ensure what The Federalist, No. 37, called “that prompt and salutary execution of the laws, which enter into the very definition of good Government.”


Federalism


The American constitutional system rests on a federal arrangement in which power is shared by the national government and the states. The primary purpose of this arrangement was to provide for a strong central government; however, it has also had the effect of promoting qualitative majority rule. The federalism created by the Framers can best be understood when contrasted with the confederalism that existed under the Articles of Confederation. Confederalism was characterized by three principles:


       1.  The central government exercised authority only over the individual governments (i.e., states) of which it was composed, never over the individual citizens of whom those governments were composed. Even this authority was limited; the resolutions of the federal authority amounted to little more than recommendations that the states could (and did) disregard.


       2.  The central government had no authority over the internal affairs of the individual states; its rule was limited mainly to certain external tasks of mutual interest to the member states.


       3.  Each individual state had an “exact equality of suffrage” derived from the equality of sovereignty shared by all states.37


The consequences of these principles on the operation of the federal government were disastrous. They rendered the Articles of Confederation so weak that they were reduced, in Alexander Hamilton’s words from The Federalist, No. 9, “to the last stage of national humiliation.” There was obviously a need for a “more perfect union” and for new arrangements capable of rendering the political structure “adequate to the exigencies of Government and the preservation of the Union.”38


The new federal structure erected by the Framers corrected each of the difficulties inherent in confederalism. To begin with, the power of the new federal government was enhanced considerably. Not only could it now operate directly on the individual citizen, just as the state governments could, but it could also deal with internal matters: for example, it now could regulate commerce among the several states, establish uniform rules of bankruptcy, coin money, establish a postal system, tax, and borrow money. Moreover, the federal government was made supreme over the states. As Article VI spelled out: “This Constitution, and the laws of the United States which shall be made in pursuance thereof . . . shall be the supreme law of the land.”


If the federalism the Framers created strengthened the central government, it also contributed to qualitative majority rule by preserving the presence of powerful states capable of checking and controlling not only the central government but each other as well. Federalism granted the new central government only those powers expressly or implicitly delegated to it in the Constitution and allowed the states to retain all powers not prohibited to them. The states were permitted to regulate intrastate commerce and the health, safety, and welfare of the citizenry (i.e., the police power) and even were authorized to exercise certain powers concurrently with the central government—for example, the power of taxation and the power to regulate interstate commerce—so long as these powers were not exercised in a manner inconsistent with constitutional limitations or federal regulations. Finally, the Framers’ federalism also contributed to qualitative majority rule by blending federal elements into the structure and procedures of the central government itself. To take only the most obvious example, it mixed into the Senate the federal principle of equal representation of all states. When joined with bicameralism and separation of powers, this principle directly contributed to qualitative majority rule. For a measure to become law, it would have to pass the Senate—where, because of the federal principle of equal representation of all states, the presence of a nationally distributed majority (with the moderating tendencies that provides) would be virtually guaranteed.


This division of power between the federal and state governments also provided another remedy for the ills of democratic ineptitude. As James Wilson emphasized, with two levels of government at their disposal, the people are in a position to assign their sovereign power to whichever level they believe to be more productive in promoting the common good. Moreover, efficiency is gained in still another way. The federal system permits the states to serve as experimental social laboratories in which new policies and procedures can be implemented. If these experiments prove to be successful, they can be adopted elsewhere; if they fail, the damage is limited to the particular state in question. Because the risks are lessened, experimentation is encouraged, and the chances of positive reform and better governance are increased accordingly. In a wholly national or unitary system, on the other hand, experimentation can take place only on a national scale, and social inertia and a commitment to the status quo are encouraged.


The enhanced efficiency of the federal system, in turn, dims the prospect of democratic tyranny. As Madison observed in The Federalist, No. 20, “Tyranny has perhaps oftener grown out of the assumptions of power, called for, on pressing exigencies, by a defective constitution, than by the full exercise of the largest constitutional authorities.”


The Framers saw the multiplicity of interests present in an extended republic, separation of powers and checks and balances, and federalism as contributing to a government that is at once “efficient and free.” These institutional mechanisms, operating in conjunction with each other, were designed to prevent the twin evils of democratic ineptitude and democratic tyranny. The Framers’ intention was to institute an energetic and efficient government based on the principle of qualitative majority rule, and they systematically and consistently employed these means to achieve that end. This understanding is at the core of the approach to constitutional interpretation, used where appropriate, in the discussion of the constitutional provisions that follows.
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More than 180 years ago, Alexis de Tocqueville observed that “there is hardly a political question in the United States which does not sooner or later turn into a judicial one.”1 Today, as then, Americans transform policy disputes into constitutional issues and seek resolution of those disputes in courts in general and in the United States Supreme Court in particular. The Supreme Court’s political and legal roles are thus intertwined. By deciding cases that raise important issues concerning the extent, distribution, and uses of governmental power, the Court inevitably participates in governing.


The Supreme Court’s dual responsibilities as an interpreter of the Constitution and as an agency of government provide the focus for this chapter. Five basic questions are considered: Who is selected to serve on the Supreme Court? What is the Supreme Court’s position in the federal judicial system? How are political questions transformed into legal issues and brought before the justices? How do the justices go about deciding cases? And what happens after the Supreme Court decides? The chapter’s final sections offer a framework for analyzing judicial decisions and survey source materials in constitutional law.


THE JUSTICES OF THE SUPREME COURT


Appointment and Tenure


Supreme Court justices are appointed by the president with the advice and consent of the Senate and, like other federal judges, hold office during “good behavior.” Only one justice has ever been impeached by the House of Representatives (Samuel Chase in 1804), and the Senate failed to convict him. For most justices, appointment to the Court represents the culmination of their careers, and the vast majority remain on the bench until death or retirement. Justice William O. Douglas, for example, served thirty-six years on the Court, and Justice Oliver Wendell Holmes did not retire until he was ninety-one.


Historically, vacancies on the Court have occurred about every two or three years, so presidents serving two full terms often have a considerable impact on the composition of the Court. Thus President Ronald Reagan named four justices to the Court during his two terms, and Presidents Bill Clinton and Barack Obama each named two justices during their first terms. Yet openings do not occur according to a fixed schedule. Thus, Clinton did not appoint any justices during his second term, and President George W. Bush none during his first term. Recent advances in life expectancy have meant that justices tend to serve longer today than in earlier eras: three current justices—Anthony Kennedy, Ruth Bader Ginsburg, and Stephen Breyer—are more than seventy-five years old. This longevity makes the choice of who is appointed to the Court all the more crucial. When Justice Sandra Day O’Connor announced her retirement in 2005, the average tenure for currently sitting justices was more than nineteen years, and no new justice had been appointed for eleven years. Table 2.1 lists the justices serving on the Supreme Court as of 2016.


Choosing Justices


In appointing justices, presidents typically select persons with distinguished careers in public life. Among justices appointed up to 2016, twenty-five had served in Congress, and more than twenty had held cabinet posts. Although prior judicial experience is not a requirement, all but one justice appointed since 1975 had served as an appellate judge. Most important, presidents seek appointees who share their political affiliation (roughly 90 percent of appointees have been members of the president’s party) and their constitutional views. Thus, President Reagan sought proponents of “judicial restraint,” whereas President Clinton pledged to appoint justices sympathetic to abortion rights. Presidents also consider demographic factors in their appointments. President Lyndon Johnson chose Thurgood Marshall as the first African American on the Supreme Court; when Marshall retired, President George H. W. Bush replaced him with another African American, Clarence Thomas. President Reagan appointed Sandra Day O’Connor as the first woman on the Court, and in 2009 President Obama selected Sonia Sotomayor as the first Latina appointee. In recent years there has been some criticism that those chosen for the Court are too similar in their backgrounds and experience. Of the current justices, all attended either Harvard or Yale Law School, and all but one had served on federal courts of appeals before their appointment to the Court.
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The Impact of Appointments


Through their appointment of Supreme Court justices, presidents can influence the orientation of the Supreme Court. For example, appointments by President George W. Bush from 2001–2009 produced a more conservative Court, while those appointed by President Barack Obama aligned with the liberal wing of the Court. However, presidents do not always see their choices seated on the Court. For example, Harriet Miers asked President Bush to withdraw her nomination in 2005 following widespread criticism from the President’s conservative political base. The Senate also can refuse to confirm nominees—between 1968 and 1992, six nominees were rejected by the Senate or withdrew when it became apparent they could not be confirmed. Even when the Senate does confirm nominees, the process has sometimes been contentious—for example, Justice Clarence Thomas was approved by only a 52–48 vote after accusations of sexual harassment were leveled against him during confirmation hearings. Moreover, once on the Court, justices might not behave as the president expected. The president might have misjudged the prospective justice’s views, those views might change after the justice is appointed, or new issues might arise that the president did not anticipate when choosing a justice. When a justice fails to meet a president’s expectations, there is nothing a president can do about it, and so presidents recognize they must be careful in whom they choose. Thus, in explaining his choice of John Roberts for Chief Justice, President Bush commented: “I believed Roberts would be a natural leader. I didn’t worry about him drifting away from his principles over time.”2


The politics of the appointment process have changed over time, particularly in the Senate. Until the 1920s, Senate deliberations on prospective justices were secret. Nominees did not testify, and they were confirmed or rejected without a roll-call vote, so it was impossible to know how individual senators had voted. Now, however, nominees testify before the Senate Judiciary Committee in public hearings, as do groups and individuals supporting or opposing the nominees. Since 1982, when President Reagan nominated Sandra Day O’Connor to the Court, these hearings have been televised. This opened up the process and made it easier for groups to mobilize opinion for and against nominees and to influence votes on confirmation by threatening to hold senators electorally accountable. Yet whether groups mobilize depends on the character and views of the nominee. When President Reagan nominated conservative jurist Robert Bork for the Supreme Court, liberal groups successfully organized to oppose him. In contrast, President Clinton’s appointees to the Supreme Court, Ruth Bader Ginsburg and Stephen Breyer, were uncontroversial and overwhelmingly confirmed by the Senate. Many liberal groups mobilized in unsuccessful attempts to block George W. Bush’s appointments of John Roberts and Samuel Alito to the Supreme Court; and when President Obama nominated Sonja Sotomayor and Elena Kagan for the Supreme Court, Democratic senators overwhelmingly supported the nominees, while Republican senators almost unanimously opposed them.


THE SUPREME COURT IN THE FEDERAL JUDICIAL SYSTEM


Article III of the Constitution establishes the United States Supreme Court and authorizes “such inferior Courts as the Congress may from time to time ordain and establish.” Acting under this authority, Congress has created a three-tiered system of federal courts, with the Supreme Court at the apex of the system and the federal courts of appeals and federal district courts below it. During the twentieth century, Congress added to this system various specialized courts, such as the Court of Military Appeals, the Foreign Intelligence Surveillance Court, and the Court of International Trade.


The district courts are the primary trial courts of the federal judicial system, with a single judge presiding over trials in civil or criminal cases. Ninety-four federal district courts serve the fifty states, the District of Columbia, and various US territories. Every state has at least one district court, with more populous states divided into multiple districts. California, New York, and Texas each have four district courts.


The thirteen courts of appeals serve as the first-level appellate courts of the federal judicial system, hearing appeals from the district courts, from federal administrative agencies, and from various specialized courts. The courts of appeals typically hear cases as three-judge panels, which are randomly chosen for each case, and decide cases by majority vote. Occasionally, however, a court of appeals might hear a case en banc, that is, with the court’s entire membership participating in the decision of the case. Most courts of appeals are organized into regional “circuits” made up of three or more states. The Seventh Circuit, for example, includes Wisconsin, Illinois, and Indiana. The Court of Appeals for the District of Columbia hears large numbers of appeals from federal administrative agencies and serves as a sort of state supreme court for the District of Columbia. The Court of Appeals for the Federal Circuit has a subject-matter jurisdiction, hearing cases involving international trade, veterans’ benefits, and government contracts, among other matters.


The Supreme Court initially consisted of six justices. Congress changed the size of the Court several times—sometimes for political purposes—before finally establishing the number of justices at nine in 1869. When President Franklin Roosevelt proposed to increase the number of justices after the Court had struck down several New Deal laws, hoping to appoint justices more sympathetic to his views, Congress refused to expand the Court. Since then, there has been no serious effort to expand the Court or to limit the justices’ tenure.


HOW CASES GET TO THE SUPREME COURT


Since 2000, the Supreme Court has annually received more than seven thousand petitions for review but decided less than 2 percent of the cases appealed to it with full opinions. In its 2013 term, for example, it received 7,541 petitions for review but decided only seventy-three cases. The cases the Court decides must fall within its jurisdiction; that is, it can decide only those cases it is empowered to hear by the Constitution or by statute. Once this requirement is met, the Court has broad discretion in determining what cases it will decide. The range of discretion available to the Court has increased over time, and this expanded discretion has led to significant shifts in its caseload.


The Jurisdiction of the Supreme Court


The Supreme Court has both an original jurisdiction (over those cases in which the Court functions as a trial court) and an appellate jurisdiction (over those cases in which the Court reviews the decisions of other courts). Article III, Section 2, of the Constitution defines the Court’s original jurisdiction but confers its appellate jurisdiction subject to “such Exceptions, and under such Regulations, as Congress shall make.”


Original Jurisdiction. The Supreme Court’s original jurisdiction extends to cases involving foreign diplomatic personnel and to cases in which a state is a party. The Court seldom decides more than a couple of cases under its original jurisdiction each term. Two developments have minimized the number of cases initiated in the Supreme Court. First, the Eleventh Amendment, adopted in 1798, withdrew part of the Court’s original jurisdiction by prohibiting those who were not citizens of a state from suing it in federal court.3 And second, during the twentieth century, Congress deflected many potential original-jurisdiction cases to the federal district courts by giving those courts concurrent jurisdiction. Currently, the Supreme Court retains exclusive original jurisdiction over only legal disputes between two states, which commonly deal with boundaries or with water or mineral rights. Because hearing testimony in even these few cases would be a major drain on the time and energies of the Court, it typically appoints a “Special Master”—usually a retired judge—to conduct hearings and report back to it. In deciding these cases, the justices often endorse the findings of the Special Master.


Appellate Jurisdiction. The Supreme Court hears most of its cases on appeal from the federal courts of appeals—in its 2014 term, these made up 89 percent of its docket. It may also hear appeals from federal district courts or from one of the fifty state court systems. In all cases, the Court operates as the court of last resort: its decisions are final in that there is no court to which one can appeal to reverse them. The Court’s interpretation of statutes can only be reversed by congressional legislation, and given political polarization, this rarely occurs.4 Its constitutional rulings can only be overturned by constitutional amendment or by subsequent Supreme Court decisions. In the absence of such changes in the law, all courts are obliged to follow the Supreme Court’s direction in matters of federal law. The Court’s decisions are also final in the sense that the Court generally decides cases only after litigants have exhausted their available appeals to other courts (Figure 2.1). As Justice Robert Jackson put it in Brown v. Allen (1953): “We are not final because we are infallible, but we are infallible only because we are final.”
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FIGURE 2.1 How Cases Reach the Supreme Court


Cases initiated in state courts usually reach the US Supreme Court on appeal from state supreme courts, although the Court may hear a case on appeal from another state court when no further appeal is available in the state system. In Thompson v. City of Louisville (1960), for example, the justices accepted a case directly from the police court of Louisville, Kentucky, because under state law the defendant’s fine was too low for appeal to any higher state court.5 Cases initiated in federal district courts normally come to the Court following review by the appropriate court of appeals, but the Court can expedite consideration of cases. In United States v. Nixon (1974), which involved President Richard Nixon’s refusal during the Watergate Scandal to surrender tapes of his conversations subpoenaed for use in a criminal prosecution, the importance of the dispute prompted the Court to hear the case immediately after the federal district court ruled.


Over the course of time, the Supreme Court has gained virtually total discretion in determining what cases it hears. Early in the twentieth century, cases on appeal (that is, cases in which the party appealing had a right to Supreme Court review) accounted for more than 80 percent of the Court’s docket. Because many of these cases raised no significant legal issue, the justices lobbied for a reduction in the burden of obligatory review. Congress responded with the Judiciary Act of 1925, which drastically reduced the categories of cases in which parties had a right of appeal to the Court. In 1988, again at the urging of the justices, Congress eliminated almost all the Court’s remaining mandatory jurisdiction, thereby according the Court nearly complete control of its appellate docket.


Even before 1988, the justices had considerable control over what cases they decided. For one thing, more than 90 percent of the petitions for review came to the Court on writs of certiorari.6 These petitions ranged from professionally drafted legal presentations in so-called paid cases to lay-drafted petitions submitted in forma pauperis.7 In determining which certiorari petitions to accept, the Court has full discretion. As the Supreme Court’s Rule 10 states, “A review on writ of certiorari is not a matter of right but of judicial discretion, and will be granted only when there are special and important reasons therefore.”8 In recent years, the Court has used its discretion to reduce dramatically the number of cases it hears each term. During the early 1980s, the justices granted review in more than 180 cases per term. In its 2014 term, however, the Court decided only sixty-seven cases with full opinion. Former Justice David Souter suggested that this change did not reflect a conscious choice; rather, “it just happened.” Whatever the explanation, the Court’s increasing selectivity underscores the importance of the process by which the justices choose what cases they will hear.


The Decision to Decide


Because the justices receive more than 7,000 petitions for certiorari each year, they have established procedures and criteria for determining which cases warrant review. It might be, as Chief Justice Earl Warren once suggested, that the standards that guide the justices’ determinations “cannot be captured in any rule or guidelines that would be meaningful.”9 But if so, how does the Court decide what to decide?


The Case-Selection Process. The mechanics of case selection are clear. Each justice has several law clerks (distinguished law school graduates selected annually by the justice after they have already served a year’s clerkship for another federal judge) whose duties include screening the petitions for review and preparing memos summarizing the materials. The influx of cases in recent decades has prompted eight justices to pool their clerks for memo writing, so that the case memos each clerk prepares will be distributed to the justices in the “cert pool.” Justice Alito has his clerks independently evaluate all petitions for certiorari. Having evaluated the filings with the aid of the clerks’ memos, the chief justice prepares a “discuss list” of the petitions he believes deserve collective consideration. Other justices can then add cases to the list. Unless a justice requests that a petition be discussed in conference, it is automatically denied. More than 70 percent of all petitions are disposed of in this manner.


Collective consideration of the petitions on the discuss list occurs during the three- or four-day conference before the beginning of the Court’s term in October and at weekly conferences during the term. In the preterm conference, which is devoted exclusively to case selection, the justices dispose of the hundreds of petitions that have accumulated over the summer months. No case is accepted for review, at either the preterm or the regular weekly conference, unless at least four justices vote to hear it (the so-called rule of four).


Criteria for Case Selection. The justices do not publish or explain their votes to grant or deny review in particular cases, although occasionally a justice may file a dissent from a denial of certiorari. Although the considerations affecting case selection likely vary from justice to justice and case to case, one can identify some factors that affect the Court’s decisions on petitions for certiorari.


One factor is the Court’s responsibility to promote uniformity and consistency in federal law. This may involve the interpretation of federal statutes as well as of the Constitution—indeed, in its 2013 term, only twenty of the seventy-four cases the Court decided raised constitutional issues. Supreme Court Rule 10, “Considerations Governing Review on Certiorari,” recognizes this supervisory responsibility in its list of the factors that might prompt the Court to grant certiorari: (1) important questions of federal law on which the Court has not previously ruled, (2) conflicting interpretations of federal law by lower courts, (3) lower-court decisions that conflict with previous Supreme Court decisions, and (4) lower-court departures “from the accepted and usual course of judicial proceedings.” This list is neither exhaustive nor binding: review may be granted on the basis of other factors or denied when a listed factor is present. At times the Court might deny review even when lower courts have reached conflicting decisions on an issue. For example, for several years the justices refused to review challenges to states’ use of roadblocks to detect drunk drivers, even though state courts had disagreed about whether the roadblocks violated the constitutional prohibition on unreasonable searches and seizures. Only in 1990, after rejecting several earlier petitions for certiorari, did the Court address the issue.10


In denying certiorari despite disagreement among lower courts, the justices may rely on another case-selection criterion—the intrinsic importance of the issues raised in a case. Although occasionally the Court reaches out to correct a gross miscarriage of justice, the justices tend to be less concerned with correcting the errors of lower courts than with confronting “questions whose resolution will have immediate importance far beyond the particular facts and parties involved.”11 This criterion, of course, cannot be applied automatically. Some cases, because of the momentous political or legal issues they raise, seem to demand Supreme Court review. National Federation of Independent Business v. Sebelius (2012), which involved a challenge to President Obama’s health-care reforms, fell into that category. Many other cases, including most in forma pauperis petitions, raise relatively minor issues that do not warrant the Court’s attention. In some cases, the choice as to whether to hear a case might be controversial. For example, commentators disagreed sharply about whether the Court should have heard the case of Bush v. Gore (2000), which arose from the dispute over the counting of ballots in Florida in the 2000 presidential election. Whenever the choice is not so clear, additional factors come into play.


A concern in some decisions on whether to grant review is the effect the case might have on the long-term influence of the Court. The Court may seek to safeguard its influence by avoiding unproductive involvement in political disputes, as when it refused to hear cases challenging the constitutionality of the Vietnam War. But this has not always been the case, as shown by the Court’s willingness in Bush v. Gore (2000) to involve itself in the contested presidential election of 2000. The justices also attempt to select cases in which the issues are clear and sufficiently well-defined so as to facilitate wise and persuasive constitutional decisions.


Finally, the Court sometimes seeks to avoid unnecessarily inflaming public opinion by limiting the number of controversial issues it addresses at one time and by considering public reaction in choosing cases in which to announce important rulings. Thus, for thirteen years after Brown v. Board of Education (1954), which outlawed state-mandated school segregation, it refused to consider constitutional challenges to state laws prohibiting interracial marriage.12 The Court chose Gideon v. Wainwright (1963) to announce that indigent defendants had a right to counsel at trial in part because it involved a relatively minor offense rather than a violent crime. Yet the Court does not always avoid controversial issues, as illustrated by its decision in Obergefell v. Hodges (2015) to uphold a challenge to state laws prohibiting same-sex marriage.


Even more important than maintaining the Court’s influence are the justices’ constitutional views—their notions of which constitutional issues are most important and how those issues should be resolved. Specifically, justices might vote to hear a case when they believe that review would further their conception of desirable constitutional policy. In some cases, certain justices might favor review if they believe that a majority of the Court will support their constitutional position, particularly if they disagree with the lower court’s decision. Alternatively, if they expect to be in a minority on the Court, they might oppose review rather than risk creation of an unfavorable precedent—a practice referred to as a defensive denial of certiorari.


The Changing Agenda. Our discussion of case selection has focused thus far on the factors underlying the selection of particular cases for review. However, the quotation from De Tocqueville that opens the chapter suggests a broader perspective. If political questions tend to become judicial questions, then the cases from which the justices select presumably reflect the broad political issues confronting the nation. Put differently, if the Court seeks to decide cases of national importance, then the nation’s political concerns necessarily furnish the Court’s basic agenda.


The historical record confirms this. Prior to the Civil War, the paramount political issue was the distribution of political power between the federal and state governments (with slavery and property rights underlying elements in many of these disputes). So the constitutional cases considered by the Court characteristically required it to define the respective spheres of the federal and state governments. After the Civil War, the nation underwent rapid industrialization and saw the growth of large corporations. Governmental efforts to deal with these developments played a major role in the Court’s constitutional decisions from the 1870s until the late 1930s. In the wake of the New Deal, an expansion in the scope of governmental activity, facilitated by Court rulings permitting extensive regulation of economic activity, created new conflicts between government and the individual. Accordingly, the Court’s constitutional decisions primarily involved the delineation of individual rights. Although this emphasis on rights has continued, in recent years there has been renewed concern about the reach of government, and this has been reflected in the Supreme Court’s renewed attention to issues of federalism and the scope of federal power. In Shelby County v. Holder (2013), the Court struck down a provision of the Voting Rights Act of 1965 that required certain jurisdictions, primarily in the South, to obtain permission from the Department of Justice before putting election laws into effect. And in National Federation of Independent Business v. Sebelius (2012), while narrowly refusing to hold the Affordable Care Act (otherwise known as Obamacare) unconstitutional, the Court did strike down a provision involving the expansion of Medicaid on the grounds that it unduly coerced states to agree to the expansion or lose all their Medicaid funding.


HOW THE SUPREME COURT DECIDES CASES


In deciding cases, the justices first inform themselves about the facts and legal issues in the case and about the more general consequences that can be expected from a ruling. After oral argument, they discuss the case in closed conference and reach a tentative decision. Finally, through the process of opinion writing and continuing discussion, the justices confirm (or, in rare instances, reconsider) the decision reached in conference, clarify and develop the bases for the ruling, and attempt to reconcile intracourt differences.


The Court’s decisions thus have a dual aspect. The litigants in a case may be most concerned with winning or losing: for a convicted felon challenging the constitutionality of a police search that uncovered incriminating evidence, avoiding prison is the primary goal. In announcing decisions, however, the Court justifies its rulings on the basis of legal principles whose ramifications extend far beyond the confines of the individual case. Indeed, the justices use their discretion to review cases that have broad societal importance. This combination of the specific and the general, of immediate results and broader implications, is a crucial aspect of the Court’s decision making.


Informing and Persuading the Court


In weighing the merits of a particular case, the Court relies on three sources of information: the briefs of the contending parties, amicus curiae (literally, “friend of the court”) briefs, and oral argument. In all cases heard by the Court, the lawyers for both parties file legal briefs and argue the case orally before the justices. Other interested parties may submit amicus briefs, which increase the range of information available to the justices.


Legal Briefs. A legal brief is first and foremost a partisan document—an attempt to persuade a court to rule in favor of one’s client or position. Persuasion takes the form of marshaling and then interpreting favorably the facts and the legal materials (precedents, statutes, constitutional provisions) involved in the case. For amicus briefs and for those submitted by the litigants, the ultimate goal is to gain a favorable ruling.


Amicus briefs differ from the briefs filed by the litigants. They usually are filed by groups that are interested primarily in the general constitutional issue the case raises, rather than in the fate of the particular litigants. Some organizations file amicus briefs out of concern for the effects the Court’s decision might have on them or on their members. For other organizations, the principal concern is ideological: they wish to see the Constitution interpreted in a particular way. Grutter v. Bollinger (2003), which involved an affirmative-action program for admission to the University of Michigan Law School, illustrates the range of groups that might be involved on one side or the other of a contentious issue. Among those filing amicus briefs urging the justices to uphold the university’s program were several universities that also had affirmative-action programs, the American Psychological Association, the National Urban League, the General Motors Corporation, and several members of Congress. Among those filing briefs opposing the Michigan program were the Asian American Legal Foundation, the Center for Individual Freedom, the National Association of Scholars, and the George W. Bush administration.


Although legal briefs commonly focus on the interpretation of constitutional provisions, statutes, and precedents relevant to the case, they may also include nonlegal materials. For example, attorneys may use social science research to document conditions within society, indicate the effects of governmental policies, or forecast the likely consequences of a Court ruling. The prototype for such briefs was the famous “Brandeis brief” filed in Muller v. Oregon (1908). At issue in Muller was the constitutionality of an Oregon statute limiting female workers to a ten-hour workday, which the plaintiff challenged as an arbitrary interference with economic liberty. In response, Louis Brandeis, then counsel for the state of Oregon and later a Supreme Court justice, claimed that the law served important public purposes—a claim supported by more than one hundred pages of social and economic data demonstrating that long working hours were dangerous to the health and safety of working women. Brandeis’s success in Muller prompted counsel in later cases to adopt a similar approach. In Brown v. Board of Education, for example, legal arguments for outlawing racial segregation in public education were supplemented by the results of psychological tests showing the adverse effects of segregation on African American children. More recently, contending parties in cases involving the constitutionality of the death penalty have included in their briefs extensive data on the deterrent effect of capital punishment and on the tendency to impose death sentences on those convicted of murdering white victims.


Oral Argument. In oral argument, the attorneys for each party have their last opportunity to influence the Court’s decision. In the early nineteenth century, when the Court’s docket was less crowded, the greatest lawyers in the country would spend several days arguing a case before the justices. Nowadays, oral presentations are usually limited to a half hour for each party, although in particularly important cases more time can be allotted. In Bush v. Gore, the Court allotted forty-five minutes for each side, and in National Federation of Independent Business v. Sebelius, it allowed each side three hours of argument over three days to address the variety of issues in the case.


Despite the time constraints, oral argument provides an opportunity for influencing the justices, many of whom view it as vital for clarifying the written arguments presented in the briefs. Through their questions, the justices test the soundness of the opposing legal positions, and weaknesses in an argument or lack of preparation by attorneys soon becomes apparent. The justices’ questions can also indicate issues on which they are undecided, and effective response to their inquiries can improve a client’s chances. As Justice John Marshall Harlan observed, oral argument “may in many cases make the difference between winning and losing, no matter how good the briefs are.”13


The Decision-Making Process


On Wednesdays and Fridays during its annual term (early October to late June), the Court meets in conference to consider the cases on which it has most recently heard oral argument. The confidentiality of these deliberations is jealously guarded—only the justices themselves, without law clerks or other Court staff, are present at conference.


Deliberations begin only after the justices shake hands—a ritual meant to symbolize that the inevitable disagreements are legal, not personal. The chief justice initiates discussion by indicating his views of the case at hand and his vote. The associate justices, in descending order of seniority, similarly present their views and votes, and the tallying of votes produces a tentative decision. Although the discussion at conference can on occasion be quite heated, Chief Justice William Rehnquist noted that, for the most part, justices merely announce their conclusions rather than seek to persuade their fellow justices.14 If the chief justice has voted with the majority, he determines who will write the opinion of the Court (majority opinion), assigning the opinion to another member of the majority or retaining it for himself. If the chief justice is in the minority, the senior justice aligned with the majority assigns the opinion of the Court. The other justices are free to express their views in concurring or dissenting opinions, and in recent decades the number of separate opinions has risen dramatically.


How do the justices decide how they will vote? Some scholars maintain that the justices’ votes simply reflect their ideological orientations. According to this view, Justice Clarence Thomas votes as he does because he is a conservative, whereas Justice Ruth Bader Ginsburg votes as she does because she is a liberal. Other scholars insist that justices are not free to decide simply on the basis of their preferences—the law constrains the choices they make and directs their decisions. Still other scholars argue that the justices behave strategically: that in seeking to advance their constitutional or ideological views, they take into account the institutional context in which they operate and the likely reaction of the President, Congress, and other political actors.


Accounts of the justices’ deliberations indicate that in conference, they rely on legal arguments to buttress their positions and persuade their colleagues. This emphasis on legal argument suggests that the justices acknowledge their duty to put aside their personal preferences and base their decisions on the Constitution, although whether they succeed in doing so may well be another matter. The requirement that decisions be legally justifiable rarely promotes consensus. Conscientious justices can and often do disagree about the difficult legal issues facing them. In recent terms, dissenting opinions were filed in about half of the cases the Court decided. In the Court’s 2014 term, for example, 41 percent of the Court’s rulings were unanimous, but in 26 percent of the cases the justices were divided 5–4. Although interaction among the justices might have some effect on their votes and opinions, the decision-making process is more individual than collective in nature. As Justice Lewis Powell put it, “For the most part, perhaps as much as 90 percent of our total time, we function as nine small, independent law firms.”15 This high degree of individuality reflects both the well-developed constitutional views the members of the Court bring to their cases and the limited resources available for changing the views of their colleagues.


The vote in conference is only the initial step. Discussion of cases continues after conference, as the opinion of the Court and any concurring or dissenting opinions are prepared and circulated among the justices for their comments. Reviewing these opinions gives the justices an opportunity to reconsider their initial positions, and a particularly persuasive opinion might lead to a change of vote. On a closely divided Court, defection by a single justice can produce a new majority and, therefore, a different decision.


The likelihood of such a vote shift should not be exaggerated. A study of one ten-year period found that the justices’ final votes differed from their votes in conference only about 9 percent of the time.16 Even if no votes are changed, the period between the conference and the announcement of the Court’s decision represents a crucial stage in the decisional process. The justices who compose the majority carefully review the draft opinion of the Court, and they might require changes in its language or argument before they will endorse it. One study found that in the majority of cases the opinion of the Court went through three or more drafts.17 Even after prolonged discussions, deep-seated differences can prevent a Court majority from coalescing behind a single opinion. In Furman v. Georgia (1971), all five members of the Court majority wrote separate opinions presenting quite disparate grounds for invalidating Georgia’s death penalty statute. More recently, justices have taken to joining opinions of the Court only “in part,” agreeing to some sections but not to others.


The justices’ close scrutiny of the opinion of the Court reflects in part a concern for the soundness of the legal arguments it presents, because public and congressional acceptance of a decision might be affected by the persuasiveness of the arguments supporting it. The justices also realize that the justifications for their decision play a large role in future decisions. The importance of this consideration was highlighted in the decision handed down in United States v. Nixon, in which the Court unanimously rejected the president’s claim of executive privilege and voted to compel him to release the Watergate tapes. Before that decision was announced, several justices refused to join Chief Justice Warren Burger’s opinion for the Court because they felt that it provided too much support for future claims of executive power. Only after the chief justice agreed to extensive revisions of the original opinion did all the justices join it.


THE IMPACT OF SUPREME COURT DECISIONS


Most Supreme Court decisions not only resolve disputes between particular litigants but also have consequences for the nation as a whole. In ruling on the constitutionality of a particular program or practice, the Court also indicates the likely validity of similar programs or practices. In interpreting a constitutional provision, the Court announces standards that can guide future decisions involving that provision. In elaborating constitutional principles, the Court can educate the public about what our basic principles of government require.


Yet judicial decisions do not always achieve their intended results. Decisions can be misunderstood, misrepresented, or ignored. Those responsible for carrying out the Court’s mandates might seek to evade their responsibilities, or they might find ways to negate the effectiveness of the mandates; opposition to Court rulings might lead to attempts to overturn them or to limit their effects. Rather than resolving conflicts, then, Court decisions sometimes merely aggravate them.


Legal Obligation


A Supreme Court decision invalidating a governmental program imposes legal obligations on three distinct sets of actors. Most immediately, the losing party in the case must either abandon the program or remedy its constitutional defects. In a case such as Regents of the University of California v. Bakke (1978), in which the Court ruled that the goal of the affirmative-action plan in question (increased minority-group representation in the medical profession) was legitimate but the means employed to achieve this goal were unconstitutional, the university merely had to revise its program so that the goal could be achieved constitutionally. When the aim of an invalidated program is itself unconstitutional, however, any alternative program designed to accomplish that aim would likewise be unconstitutional.


Because of the Court’s hierarchical position in the American judicial system, its decisions on matters of federal law are also binding precedent for all other courts, both federal and state. This means that should a litigant challenge a program similar to one invalidated by the Court, lower-court judges are obliged to invalidate it. Moreover, in deciding other cases in which a federal statute or constitutional provision comes into play, judges must treat the Court’s interpretation as authoritative. As Judge Learned Hand of the Second Circuit Court of Appeals put it, “I have always felt that it was the duty of an inferior court to suppress its own opinions and to try to prophesy what the appellate court would do. God knows, I have often been wrong in that too; but I have at least been obedient, which is as I conceive it a judge’s prime duty.”18


Finally, by striking down a program as unconstitutional, the Court can also oblige other governmental units to discontinue programs similar to the invalidated one. This underscores the crucial importance of the opinion of the Court: the broader the basis for the ruling, the broader the range of affected programs. The progress of school-desegregation decisions illustrates this point. In a series of decisions handed down between 1938 and 1954, the Court ruled that certain racially segregated school systems had violated the Equal Protection Clause of the Fourteenth Amendment by failing to provide equal educational facilities for African American students. However, because these rulings were tied to the conditions in specific districts, their effects were not felt outside those districts. Then, in 1954 the Court ruled in Brown v. Board of Education that separate public school systems for African Americans and whites were inherently unequal, thereby obliging all states operating such systems to dismantle them. By choosing the broader basis for its decision in Brown, the Court ensured that its ruling would have nationwide effect.


Yet there is considerable controversy over what obligations a Court ruling imposes on government officials. Although they cannot legitimately defy the Court’s decision in a specific case, officials are not obliged in every instance to endorse the Court’s interpretation of the Constitution. Such a requirement would imply that the Constitution is what the Court says it is or that the Court can never err in its reading of the Constitution. For example, in the wake of the Court’s infamous decision in Dred Scott v. Sandford (1857)—declaring that African Americans could not be citizens—Abraham Lincoln, although professing respect for the Court and acknowledging the authority of its ruling in the case, denied that the Court had correctly interpreted the Constitution and indicated his intention to seek a reversal of the Court’s position. Similarly, critics of the Supreme Court’s ruling in Roe v. Wade (1973), which recognized a constitutional right to abortion, adopted various restrictions on abortion that were susceptible to legal challenge, expecting that the resulting litigation would provide an opportunity for the Court to reconsider its position. This strategy succeeded only in part: the Court in Planned Parenthood of Southeastern Pennsylvania v. Casey (1992) refused to overrule Roe, but it did uphold some regulations of abortion. Those seeking to persuade the Court to reverse direction may also count on changes in the Court’s membership to accomplish their goal. Thus, in Stenberg v. Carhart (2000), a 5–4 majority struck down restrictions on late-term abortions, but after the appointment of Chief Justice Roberts and Justice Alito, the Court in Gonzales v. Carhart (2007) upheld very similar restrictions, also by a 5–4 vote.


Response to Court Mandates


In invalidating a program or practice, the Supreme Court imposes an obligation to cease the unconstitutional activity or to take steps to remedy the constitutional violation. In most cases, those affected by the Court’s rulings comply with the legal requirements. The mere existence of legal obligations does not guarantee compliance, however, and the Court’s mandates have not always been carried out.


Communication of Court Mandates. If its decisions are to achieve their intended effects, the Court must identify clearly what actions are to be undertaken or what practices eliminated, and it must communicate that mandate to the appropriate officials. Rulings that are unclear or that fail to reach their intended audience are unlikely to have much effect.


Confusion over the exact scope or meaning of Court mandates can stem from disagreement on the Court. Not once during the 1960s, for example, did a majority of the justices agree on standards defining what kinds of sexually explicit materials were protected by the First Amendment. As a result, the Court handed down decisions marked by a multiplicity of opinions, each offering a different standard for determining whether movies or publications were obscene. State and local officials who tried to respect constitutional limitations while enforcing obscenity legislation consequently received little guidance from the Court.


Even when the justices agree among themselves, ambiguities in the opinion of the Court can create uncertainty about the scope of the ruling, as happened in Escobedo v. Illinois (1964). In Escobedo, the Court for the first time recognized that suspects had a right to counsel during police interrogations. However, because the opinion of the Court did not clearly define that right, lower courts developed widely divergent interpretations of the ruling. Over an eighteen-month period, 150 cases raising Escobedo-type issues were appealed to the Supreme Court. Only after the Court clarified its position in Miranda v. Arizona (1966) did lower courts consistently enforce the right to counsel prior to trial.19


Finally, the meaning of a Court ruling might be obscured as it is transmitted to its intended audience. The transmission to police officers of the Supreme Court’s landmark criminal-justice decisions of the 1960s illustrates how such confusion can occur. In determining what the Court required, police officers typically relied on numerous sources for information, such as police training sessions, local officials, and the mass media. Often, the Court’s message was simplified and distorted in the course of transmission. A study of the initial response to Miranda in four Wisconsin police departments, for example, found that despite the clarity of the Court’s guidelines, more than half the officers in three departments incorrectly identified what the decision required.20 However, this tends to pose a problem only in the short run.


Noncompliance. A more serious concern is noncompliance, the refusal to undertake or refrain from actions as required by Supreme Court rulings. State and federal courts at times have failed to follow or enforce Court decisions, with state supreme courts, in particular, displaying a penchant for ignoring Court precedent. More frequently, however, noncompliance crops up among state or local officials who resist Court directions to implement unpopular decisions or to observe new and potentially burdensome limitations on their powers. Southern school boards, for instance, sought to evade the Court’s school desegregation requirements; in the 1970s, some northern school boards did the same. Many school districts initially ignored Court decisions requiring the elimination of prayer and Bible reading from their schools. When police officers believed that Court decisions hampered their efforts to control crime, they sought to evade limitations on their power to conduct searches and interrogate suspects.


That individuals evade, or seek to evade, their legal responsibilities is nothing new: the very existence of courts testifies to the need to enforce legal norms. Yet noncompliance, particularly if it is widespread, poses a threat to the Court’s effectiveness because its capacity to enforce its decisions is limited. As Alexander Hamilton noted in The Federalist, No. 78, the judiciary lacks control over “either the sword or the purse” and must “ultimately depend upon the aid of the executive arm even for the efficacy of its judgments.” Should the executive prove reluctant to enforce the Court’s decisions vigorously, as happened initially after Brown v. Board of Education, the Court must depend on the willingness of litigants to initiate cases challenging instances of noncompliance. Even then, it cannot always rely on the lower courts to enforce its rulings. In sum, the Court’s effectiveness ultimately depends less on its ability to punish noncompliance than on its ability to persuade the targets of its decisions to comply voluntarily.


Political Impact


In addition to imposing legal obligations, Supreme Court decisions influence public opinion, political activity, and the development of public policy. By upholding a challenged governmental enactment, the justices authoritatively dispose of constitutional objections to its validity and can thereby promote public acceptance of the law. The Court’s decision in Heart of Atlanta Motel v. United States (1964), which upheld a controversial section of the Civil Rights Act of 1964, resolved constitutional questions about the national government’s power to ban racial discrimination in public accommodations. Its decisions in National Labor Relations Board v. Jones & Laughlin Steel Corporation (1937) and in subsequent cases validated New Deal efforts to regulate the national economy. As these examples indicate, Supreme Court decisions have played a crucial role in legitimating the federal government’s expanding exercise of power. In addition, the Court’s legitimation of one state’s law might dispose other states to adopt similar measures. The full development of so-called Jim Crow laws, for example, did not occur until after the Court, in Plessy v. Ferguson (1896), upheld a Louisiana statute establishing racial segregation in public transportation.


Even when the justices do not invalidate governmental policies, their rulings may still have political repercussions. The justices’ interpretation of federal statutes has at times prompted campaigns for congressional action to overturn those interpretations. Thus, after a series of rulings during the late 1980s that narrowly construed federal civil rights statutes, civil rights groups prevailed on Congress to pass the Civil Rights Act of 1991, reversing several of those decisions. Even rulings upholding governmental action against constitutional challenge can, by focusing attention on an issue, elicit a political response. For example, after the Court, in Goldman v. Weinberger (1986), rejected the claim of an Orthodox Jewish psychologist that he had a constitutional right to wear a yarmulke while on active duty in a military hospital, Congress enacted legislation establishing a statutory right to do so.


Decisions invalidating state or federal policies also have produced varied effects. An adverse Court ruling may activate the political forces supporting a program to seek alternative means of accomplishing their objectives. Five constitutional amendments have been adopted, in whole or in part, to overturn Supreme Court decisions.21 During the 1970s and 1980s, opponents of Court decisions sought, unsuccessfully, to strip the Court of its power to hear cases involving school prayer, busing, and abortion. And after the Court in Kelo v. City of New London (2005) ruled that states could use their power of eminent domain to condemn private residences and then transfer the property to other private landowners to promote economic development, voters in several states adopted amendments to their state constitutions prohibiting state and local officials from using eminent domain to transfer property from one private owner to another.


The response to the Supreme Court’s abortion decisions illustrates the political dynamics that may be created by judicial rulings. The Supreme Court’s decision in Roe v. Wade, striking down state restrictions on abortion, galvanized the pro-life movement, which supported legislation making it more difficult to obtain abortions as well as a constitutional amendment outlawing abortion. During the late 1980s and early 1990s, the Court’s validation of state laws limiting abortion activated pro-choice forces, who attempted to blunt the effects of these decisions by supporting candidates sympathetic to their cause and by pushing for the adoption of state and federal laws protecting abortion rights. More recently, the Court’s ruling in Stenberg v. Carhart (2000), striking down a Nebraska law outlawing certain types of late-term (“partial-birth”) abortions, led pro-life advocates to push for a federal law prohibiting the practice. Congress enacted the law, and pro-choice groups immediately challenged it in federal court. Because the Supreme Court would likely rule on the law’s constitutionality, both pro-life and pro-choice groups sought to influence who would fill the vacancies on the Court produced by the retirement of Justice O’Connor and the death of Chief Justice Rehnquist. As it turned out, the justices appointed to those vacancies provided crucial votes upholding the congressional statute in Gonzales v. Carhart (2007).


Controversial decisions may generate both support and opposition. For example, Brown v. Board of Education produced not only intransigent resistance by segregationists but also efforts by civil rights groups to solidify and extend the gains they had made. Such decisions have the added effect of subtly changing the political context in which conflicts between such forces occur, by giving proponents of the Court’s view the political advantage of being able to claim that the Constitution supports their position. Finally, the broad public support for the Court has promoted public acceptance of politically charged decisions such as Bush v. Gore (2000).


In sum, Supreme Court decisions establish government policy, just as decisions made by the executive or legislative branches do, and thereby shape American society. Indeed, if the Court is to fulfill its constitutional functions, it cannot avoid making policy. The important question to ask is whether its policies can be constitutionally justified.


ANALYZING SUPREME COURT DECISIONS


Because judicial opinions provide justifications for constitutional positions, when reading cases one should bear in mind the modes of constitutional interpretation outlined in Chapter 1. Often it is helpful to “brief,” or outline, a case to analyze its major elements (see Box 2.1). In general, one should look for the following elements that are common to all court cases.


Components of Supreme Court Decisions


Title and Citation. Case titles derive from the names of the parties to the controversy. The party listed first is seeking reversal of an unfavorable lower-court decision, whereas the party listed second typically wants that decision affirmed. If the case comes to the Court on appeal, the parties are referred to as the appellant and the appellee. If the case comes on a writ of certiorari, they are referred to as the petitioner and the respondent.


Facts of the Case. Because Supreme Court cases arise as disputes between particular litigants, Court decisions represent attempts to apply constitutional principles to unique situations. Full understanding of a judicial decision therefore requires an appreciation of the facts underlying the case, which have been established by testimony at trial. Supreme Court justices might differ in interpreting the facts, however; disagreement about the facts, as well as about the proper interpretation of the Constitution, can produce divisions on the Court. The opinion of the Court typically summarizes the relevant facts before elaborating the Court’s justification for its decision. Summaries of the facts in those cases precede most of the cases presented in this volume.




 






BOX 2.1 A Sample Case Brief


Texas v. Johnson


491 U.S. 397 (1989)


[image: ]


Facts of the Case


Gregory Johnson burned an American flag as a form of political protest. He was arrested and convicted of violating a Texas statute that forbade desecration of the American flag. He appealed his conviction, claiming that his action was protected by the First Amendment. The Texas Court of Criminal Appeals overturned his conviction, and the Supreme Court granted certiorari.


The Law


The Free Speech Clause of the First Amendment, made applicable to states by the Due Process Clause of the Fourteenth Amendment.


Legal Questions


       1.  Does Johnson’s conduct constitute expressive conduct, thus implicating the First Amendment? Yes.


       2.  Did Johnson’s burning of the flag disturb the peace? No.


       3.  Is the state’s interest in preserving the flag as a national symbol related to the suppression of free expression? Yes.


       4.  Does the Supreme Court’s test for expressive conduct enunciated by United States v. O’Brien apply here? No.


       5.  Does the state have a valid interest in promoting respect for the flag as a symbol of the nation? Yes.


       6.  Can government prohibit flag desecration as a means of promoting that interest? No.


       7.  Is the Texas law constitutional? No.


Opinion of the Court (Brennan)


Johnson’s burning of the American flag was an attempt to convey a political message. When Texas banned flag desecration to promote respect for the flag, it prevented the use of the flag to communicate messages, such as Johnson’s, that are critical of the government and of the nation. However, the First Amendment forbids government from prohibiting the expression of ideas and communication of messages merely because they are offensive or disagreeable, and therefore the Texas statute is unconstitutional.


Concurring Opinion (Kennedy)


Commitment to the Constitution requires overturning Johnson’s conviction, however distasteful it may be to do so.


Dissenting Opinion (Rehnquist)


The American flag’s unique position as a symbol of the nation justifies special protections against its desecration. Texas’s flag desecration statute does not prevent Johnson from communicating his criticism of the government, because his speech and other actions expressing that criticism were not prohibited or interfered with. The statute only prohibits one means of conveying his message, and it does so in response to the profound regard that Americans have for their flag.


Dissenting Opinion (Stevens)


The rules developed for other forms of symbolic expression do not apply here, because of the flag’s status as a special symbol of the nation.


Evaluation


The Court’s ruling extended the range of expressive actions entitled to First Amendment protection. Forty-eight states and the national government had statutes banning flag desecration, so the effects of the Court’s ruling were felt nationwide. Efforts to amend the Constitution to overturn the Court’s ruling failed, and a congressional flag-desecration statute that was passed in the wake of this decision was subsequently invalidated by the Court.









The Law. Constitutional rulings by the Supreme Court involve the interpretation of three elements of law: constitutional provisions, statutes or administrative regulations (or both), and Supreme Court precedents. Large bodies of law have sprung from most constitutional provisions, so it is important to note precisely which provision the Court is interpreting. For example, if a constitutional challenge is raised under the Fourteenth Amendment, the first thing to determine is whether the challenge is based on the Due Process Clause or the Equal Protection Clause.


Legal Questions. A Court decision can be viewed as a response to a particular legal question or a series of questions. Identifying these questions is vital to proper analysis of the opinions in a case. One way to do so is to frame the questions in a yes-or-no format (see Box 2.1 for an example). Usually, the Court’s answers to the legal questions in a case can be determined from a close reading of the opinion of the Court. However, in cases in which five justices are unable to agree on a single opinion, one must search all opinions in the case for points of majority agreement.


Opinion of the Court. This opinion announces the Court’s decision and offers the justification for that ruling. Because the decision can serve as a precedent in future cases, close attention should be paid to the chain of reasoning supporting the decision and to its possible implications. Often the best approach is to trace how the Court arrived at its answers to each of the legal questions previously identified.


Concurring Opinions. Members of the Court majority might write concurring opinions because they agree with the Court’s decision but disagree with its justification, in which case the concurring opinion will offer an alternative justification. They might also write concurring opinions even if they agree with both the decision and its justification in order either to clarify their own view of the case or to respond to arguments made in a dissenting opinion. Determining the basis for the concurrence should be the initial step in analyzing a concurring opinion.


Dissenting Opinions. Dissenting opinions attempt to demonstrate why the Court’s decision is wrong. They might point to alleged errors in reasoning, misinterpretation of precedents or constitutional provisions, or misunderstanding of the facts in a case. Analysis of dissenting opinions should focus on the bases for disagreement with the opinion of the Court.


Evaluation. No analysis of a case is complete without an evaluation of the decision. Is the opinion of the Court convincing? Is the decision consistent with previous Court decisions? If not, does the Court provide persuasive reasons for departing from precedent? What are the likely effects of the Court’s decision?


NOTES


1. Alexis de Tocqueville, Democracy in America, edited by J. P. Mayer (Garden City, NY: Doubleday, 1969), 270.


2. George W. Bush, Decision Point (New York: Crown, 2010), 98.


3. The Eleventh Amendment was adopted to overturn the Supreme Court’s ruling in Chisholm v. Georgia (1793), which held that a state could be sued in federal court, by a citizen of another state, without its consent.


4. Richard L. Hasen, “End of the Dialogue? Political Polarization, the Supreme Court, and Congress,” Southern California Law Review 86 (January 2013): 205–262.


5. “Shufflin’ Sam” Thompson had been arrested for loitering while waiting in a bar for his bus and shuffling his feet in time to music from a jukebox. When he protested his arrest, he was also charged with disorderly conduct. He was convicted on both charges and fined $10 for each. Because Kentucky law provided no opportunity to appeal fines of less than $20, Thompson petitioned for Supreme Court review. The Court accepted the case and ruled unanimously that the convictions were not supported by evidence and therefore amounted to a denial of due process of law.


6. Cases may also come to the Supreme Court by certification. Under this rarely used procedure, a lower federal court requests instruction from the Supreme Court on a point of law.


7. “Paid” cases are those in which the petitioners have paid the $300 filing fee and have supplied the prescribed copies of briefs and other legal materials. An in forma pauperis case is one in which an impoverished petitioner requests review of a lower-court decision. These cases generally involve criminal appeals filed by prisoners who cannot afford expert legal assistance. In such cases, the Court waives the filing fee and the other requirements.


8. The Supreme Court establishes the procedural rules governing appeals to the Court and the operations of the Court.


9. “Retired Chief Justice Warren Attacks, . . .Freund Study Group’s Composition and Proposal,” American Bar Association Journal 59 (July 1973): 728.


10. Michigan Department of State Police v. Sitz, 496 U.S. 444 (1990).


11. Chief Justice Fred Vinson in “Work of the U.S. Supreme Court,” Texas Bar Journal 12 (1949): 551.


12. It eventually struck down such laws in the [aptly named] Loving v. Virginia, 388 U.S. 1 (1967).


13. Harlan’s statement is reported in Lewis, Gideon’s Trumpet, 162n23.


14. William H. Rehnquist, The Supreme Court: How It Was, How It Is, rev. ed. (New York: Knopf, 2001), 254–255.


15. Lewis F. Powell Jr., “What the Justices Are Saying . . . ,” American Bar Association Journal 62 (1976): 1454.


16. Saul Brenner, “Fluidity on the United States Supreme Court: A Reexamination,” American Journal of Political Science 24 (1980): 526–535.


17. Forrest Maltzman, James F. Spriggs II, and Paul J. Wahlbeck, Crafting Law on the Supreme Court: The Collegial Game (New York: Cambridge University Press, 2000), 116, table 4.2.


18. Hand’s comment is contained in an intracourt memorandum quoted in Marvin Schick, Learned Hand’s Court (Baltimore, MD: Johns Hopkins University Press, 1970), 167.


19. On the initial state-court responses to Escobedo v. Illinois and Miranda v. Arizona, see Neil T. Romans, “The Role of State Supreme Courts in Judicial Policy Making: Escobedo, Miranda, and the Use of Impact Analysis,” Western Political Quarterly 27 (1974): 526–535.


20. Neil A. Milner, The Court and Local Enforcement: The Impact of Miranda (Beverly Hills, CA: Sage, 1971), 225, table 11–2.


21. The Eleventh Amendment overruled Chisholm v. Georgia (1793); the Fourteenth Amendment, Dred Scott v. Sandford (1857); the Sixteenth Amendment, Pollock v. Farmers’ Loan & Trust Co. (1895); the Twenty-Fourth Amendment, Breedlove v. Suttles (1937); and the Twenty-Sixth Amendment, Oregon v. Mitchell (1970).
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The significance the Framers attached to the courts and the judicial power can be surmised by noting the placement, brevity, and generality of the judicial article. To begin with, Article III, establishing the federal judiciary, follows Article I, establishing the legislative branch, and Article II, establishing the executive branch. By so arranging the articles, the Framers addressed each branch, in the words of James Wilson—a member of the Constitutional Convention and an original justice on the Supreme Court—“as its greatness deserves to be considered.”1 Furthermore, Article III is only about one-sixth as long as the legislative article and only about one-third as long as the executive article. Article I specifies in great detail the qualifications of representatives and senators (including age and citizenship requirements), the size of the two houses of Congress, the procedures they must follow, and the powers they are authorized or prohibited to exercise. Article II is likewise quite detailed in its discussion of the president’s qualifications, mode of appointment, powers, and responsibilities. By contrast, Article III merely vests the judicial power of the United States in one Supreme Court (its size is unspecified) and in “such inferior Courts as the Congress may from time to time ordain and establish.” Article III imposes no qualifications on the judges—not even the requirement of citizenship—and outlines no procedures the courts are obliged to follow.


The Framers left the judicial article as brief and incomplete as they did because they believed what Alexander Hamilton would later declare in The Federalist, No. 78: “The judiciary is beyond comparison the weakest of the three departments of power.” Like him, they understood the judiciary to be “the least dangerous to the political rights of the constitution; because it will be least in a capacity to annoy or injure them.” They recognized that in any republican government, the greatest threat of tyranny would come from the legislative branch, which, as James Madison declared in the Constitutional Convention, “had evinced a powerful tendency . . . to absorb all power into its vortex.” Consequently, they devoted much of their time and energies during the Constitutional Convention to designing institutional arrangements and drafting specific delegations of power that would obviate the threat of legislative tyranny. Most of their discussions and decisions concerning the judiciary—its powers and functions—were influenced by that objective. The establishment of the judicial branch was one more means by which they sought to check legislative oppression. They did not perceive the judiciary itself to be a potential source of oppression; to the extent that it might pose any danger, they believed it could be adequately checked by the same Congress that the judiciary helped to curb.


Although the judiciary is “the weakest of the three departments” of government, the courts are not entirely without power. Article III of the Constitution assigns to them the “judicial power” of the United States—a mandate never delineated clearly in the Constitution but usually understood to confer the power to decide conflicts between litigants and to issue writs and orders to carry them into effect. Also included under the umbrella of “judicial power” are the punishment of criminal contempts (to maintain the dignity of the court itself) and of civil contempts (to secure the rights of one party in a suit by forcing the other party to obey the court’s ruling) and the issuance of writs of mandamus (ordering people or officials to do particular things), injunctions (ordering them to refrain from doing particular things), and habeas corpus (protecting citizens from illegal imprisonment).


Over and above these universally accepted powers, the federal courts have come to exercise the far more important power of judicial review, that is, the power to invalidate those actions of the other branches of the federal government that are, in the view of courts, contrary to the Constitution. Although this authority to determine the meaning and application of the Constitution is nowhere defined or even mentioned in the Constitution itself, the federal judiciary in general and the Supreme Court in particular have come to wield it to such an extent as to have raised in the minds of some observers the specter of judicial supremacy or even of an emerging imperial judiciary. In this chapter, we examine the establishment of and general justification for the power of judicial review and discuss the various restraints on its exercise imposed externally by the legislative and executive branches and internally by the courts themselves.


THE POWER OF JUDICIAL REVIEW


Because the power of judicial review is not explicitly spelled out in the Constitution, it cannot be defended by mere reference to a relevant constitutional text, and its defenders have had to engage in other forms of constitutional interpretation. Two of the earliest and most influential of these interpretations were made by Alexander Hamilton in The Federalist, No. 78, and Chief Justice John Marshall in Marbury v. Madison (1803). In The Federalist, Hamilton argued syllogistically that because “the interpretation of the law is the proper and peculiar province of the courts” and because the Constitution is a law (albeit a “fundamental” one), the courts must interpret the Constitution. He continued: “It therefore belongs to them to ascertain its meaning as well as the meaning of any particular act proceeding from the legislative body. If there should happen to be an irreconcilable variance between the two, that which has the superior obligation and validity ought of course to be preferred; or in other words, the Constitution ought to be preferred to the statute, the intention of the people to the intention of their agents.”


In addition to justifying judicial review on the basis of logical reasoning, Hamilton also justified it based on the “natural feebleness of the judiciary.” This feebleness arises from the judiciary’s inherent incapacity, in comparison with the popularly elected branches, to injure the political rights of the Constitution.


Whoever attentively considers the different departments of power must perceive, that, in a government in which they are separated from each other, the judiciary, from the nature of its functions, will always be the least in a capacity to annoy or injure them. The executive not only dispenses the honors, but holds the sword of the community. The legislature not only commands the purse, but prescribes the rules by which the duties and rights of every citizen are to be regulated. The judiciary, on the contrary, has no influence over either the sword or the purse; no direction either of the strength or of the wealth of the society; and can take no active resolution whatever. It may truly be said to have neither FORCE nor WILL, but merely judgment; and must ultimately depend upon the aid of the executive arm even for the efficacy of its judgments.


Hamilton also defended judicial review as the means by which the Constitution, created by the Framers, will remain “limited” in nature. “By a limited constitution, I understand one which contains certain specific exceptions to the legislative authority; such for instance as that it shall pass no bills of attainder, no ex post facto laws, and the like.” According to Hamilton, “Limitations of this kind can be preserved in practice no other way than through the medium of the courts of justice; whose duty it must be to declare all acts contrary to the manifest tenor of the constitution void.” Without judicial review, all the reservations of particular rights and privileges would amount to nothing.


Hamilton’s argument in The Federalist, No. 78, however, must be understood in historical context. His arguments were primarily in response to a series of essays written by an Anti-Federalist using the pseudonym of Brutus. Brutus sought to discredit the Constitution by, among other things, focusing on the power of the federal judiciary and presenting it as an instrument for consolidating national powers at the expense of the states.2 In his response in The Federalist, No. 78, Hamilton was not so much advocating judicial review as attempting to turn Brutus’s arguments against him when he suggested that the Court’s power was intended to hold Congress in check and thereby safeguard the states against national aggrandizement by a Congress seeking consolidation. If Congress were to act “contrary to the manifest tenor of the Constitution” and were to attempt to scuttle the federal structure that the Framers had established, Hamilton argued, the Court could be trusted to invalidate those congressional efforts.


Hamilton’s argument in The Federalist, No. 78, concerning how Congress’s tendencies toward national aggrandizement would be checked, was completely contrary to the argument he made on the same subject in The Federalist, No. 33. In No. 78, written after Brutus’s essays, he relied exclusively on the Court; in No. 33, written before Brutus, Hamilton never even mentioned the Court. In No. 33, Hamilton discussed the Necessary and Proper Clause, regarded by many Anti-Federalists as a source of unlimited power for Congress, and asked: “Who is to judge the necessity and propriety of the laws to be passed for executing the powers of the Union?” His answer: Congress is to judge “in the first instance the proper exercise of its powers; and its constituents in the last.” If Congress were to use the Necessary and Proper Clause “to overpass the just bounds of its authority and make a tyrannical use of its powers,” Hamilton argued, “the people whose creature it is must appeal to the standard they have formed, and take such measures to redress the injury done to the constitution, as the exigency may suggest and prudence justify.” He made no reference to the Supreme Court exercising judicial review to negate such congressional actions. All this prompted constitutional historian Leonard W. Levy to characterize Hamilton’s remarks in No. 78 “as evidence of shrewd political tactics, not of the framers’ intention to vest judicial review in the Supreme Court over acts of Congress.”3


Chief Justice Marshall’s defense of judicial review in Marbury begins in much the same way as Hamilton’s defense in No. 78. In Marshall’s own words, “It is emphatically the province and duty of the judicial department to say what the law is. Those who apply the rule to particular cases, must, of necessity, expound and interpret that rule.” This argument led him to the conclusion that “a law repugnant to the Constitution is void.” Applying that rule in Marbury, he found a small portion of Section 13 of the Judiciary Act of 1789 to be unconstitutional because, he argued, it attempted to expand the original jurisdiction of the Supreme Court in violation of Article III, Section 2, of the Constitution.


The Judiciary Act of 1789 put “flesh on the bare bones” of the judicial article; with it, the First Congress created the entire federal judiciary. (The text of the act is found in Chapter 7.) Section 13, inter alia, expressly gave the Supreme Court power, in cases of appellate jurisdiction, to issue “writs of mandamus, in cases warranted by the principles and usages of law, to any courts appointed, or persons holding office under the authority of the United States.” Marshall, however, construed Section 13 as giving the Supreme Court power to issue writs of mandamus in original jurisdiction, thereby expanding the original jurisdiction of the Supreme Court. Marshall’s statutory construction of Section 13 is highly questionable. As Akhil Amar has written, “The statutory sentence that the Marbury Court flamboyantly refused to enforce did not say what the Court accused it of saying. Rather than adding to the Court’s original jurisdiction, the sentence simply provided that if and when the Court already had jurisdiction (whether original or appellate), the justices would be empowered to issue certain technical writs—in particular writs of prohibition and mandamus.”4 Marshall then engaged in equally questionable constitutional construction by arguing that Article III, Section 2, prohibits Congress from expanding the Court’s original jurisdiction. This is questionable, for although Article III, Section 2, bars Congress from reducing the Court’s original jurisdiction, it does not prohibit Congress from expanding that jurisdiction by “excepting” into original jurisdiction cases otherwise within the Court’s appellate jurisdiction.5


George Anastaplo has pointed out the “serious consequences” of Marshall’s argument in Marbury: “Once the Court insisted that ‘excepting’ a case from the appellate jurisdiction of the Supreme Court could never mean adding it to the original jurisdiction of the Supreme Court, then it tacitly conceded that it must mean that cases may be altogether removed by Congress from the jurisdiction of the Supreme Court.” He continues: “It is revealing that in the very case in which the Supreme Court insisted upon its power of judicial review, it also tacitly recognized a power in Congress to remove cases altogether from the Court’s jurisdiction, which means that Congress could routinely remove from review by the Court any cases within its appellate jurisdiction which might result in declarations of the unconstitutionality of acts of Congress. This, alone, should make one wonder about how much sense judicial review makes in our system.”6


To Anastaplo’s criticism of Marshall’s argument, Justice John Bannister Gibson of the Pennsylvania Supreme Court added another: Gibson in his dissenting opinion in Eakin v. Raub (1825) insisted that “the ordinary and essential powers of the judiciary do not extend to the annulling of an act of the legislature.” Rather, “It is the business of the judiciary, to interpret the laws, not scan the authority of the lawgiver; and without the latter, it cannot take cognizance of a collision between a law and the Constitution. . . . But it has been said to be emphatically the business of the judiciary to ascertain and pronounce what the law is, and that this necessarily involves a consideration of the Constitution. It does so: but how far? If the judiciary will inquire into anything beside the form of enactment, where shall it stop?”


Chief Justice Marshall in Marbury declared for the first time a federal statute to be unconstitutional by “faulting Congress for doing what Congress, in truth, never did.”7 Why would Marshall have done so? To answer that question, some history must be recounted. After Thomas Jefferson was elected president, but before he took office, the lame-duck Federalist Congress passed the Judiciary Act of 1801, which expanded both the organization and the jurisdiction of the federal courts. Among other things, it abolished the three existing circuit courts created by the Judiciary Act of 1789, replacing them with six new circuits, thereby enabling the outgoing Adams administration to appoint sixteen new circuit judges—the famous “midnight appointees.” The outgoing Congress also passed a separate law creating forty-two new justices of the peace for the District of Columbia. (Marbury was one of four of these justices of the peace appointed by Adams whose commissions had not been delivered when Jefferson was inaugurated.)


The Jeffersonians were outraged over these court-packing efforts by the Federalists and proposed to repeal the Judiciary Act of 1801, thereby ousting these judges en masse. This prompted an extensive debate over Congress’s constitutional authority to remove judges from the bench by abolishing the courts on which they served.8 The Federalists insisted that repeal would violate the constitutional provision guaranteeing federal judges tenure during good behavior. The Jeffersonians responded that since the Constitution gave Congress the power to establish lower federal courts, it also gave them the power to abolish them. The Jeffersonians prevailed, and the Repeal Act was passed on March 8, 1802, the immediate effect of which was to restore the judicial system established in the Judiciary Act of 1789.


The Federalists predicted that the Supreme Court would declare the Repeal Act unconstitutional. Fearing that prospect and seeking to delay and perhaps even dissuade the displaced circuit judges from attacking the validity of the Repeal Act before the Supreme Court, the Jeffersonians enacted another law providing for annual rather than semiannual sessions of the Supreme Court; the effect was to postpone the June 1802 term of the Court until February 1803.


The Jeffersonians’ delaying tactic failed. On the docket of the February 1803 term of the Court were both Marbury v. Madison and a challenge to the Repeal Act, Stuart v. Laird. These cases put Chief Justice Marshall in an unenviable position, facing two equally unacceptable choices. He could rule on behalf of Marbury and the Federalist circuit judges, but these decisions would likely have had two consequences: they would probably have been flouted by the legislative and executive branches, thereby exposing just how weak the federal judiciary really was, and they would probably have sufficiently infuriated the Jeffersonian Congress to impeach Marshall, as it had already successfully done to Federalist judge John Pickering and as it was presently attempting to do to Justice Samuel Chase. Alternatively, he could rule against Marbury and the fellow Federalist judges, but again with the consequence of exposing the Court’s weakness. Ultimately, Marshall avoided making either choice. Displaying political genius of the first order, he exercised judicial review to invalidate a few words in Section 13 of the Judiciary Act of 1789 and therefore the Court’s ability to provide Marbury the remedy he sought. Since Madison and the Jeffersonians won (as Marbury was denied his commission as a justice of the peace), they could not flout his decision and had no grounds for his impeachment. The only branch whose power was diminished as a result of his exercise of judicial review was the Supreme Court—it could no longer issue writs of mandamus in original jurisdiction, but, of course, it was able to claim for itself the vastly greater power to invalidate acts of Congress and in a way that provided the Jeffersonians with no recourse, that is, no way to object.


Marbury was brilliant politically if suspect constitutionally. Stuart v. Laird presented more of a challenge, and here Marshall folded his tent. Marshall, who had participated in the case at the circuit-court level, chose not to participate (interestingly, his personal involvement in Marbury—he was Adams’s secretary of state who had failed to deliver the commission to Marbury—did not stop him from participating in that case), and Justice William Paterson delivered the opinion for an otherwise unanimous Supreme Court affirming the Jeffersonians’ argument that Congress’s power to establish inferior courts included the power to abolish them and upholding the Repeal Act. The attorneys challenging the constitutionality of the Repeal Act argued:


By the constitution the judges both of the supreme and the inferior courts are to hold their offices during good behavior. . . . The words during good behavior can not mean during the will of congress. The people have a right to the services of those judges who have been constitutionally appointed, and who have been unconstitutionally removed from office. It is the right of the people that their judges should be independent; that they should not stand in dread of any man who, as Mr. Henry said in the Virginia convention, has the congress at his heels. It is admitted that the powers of courts and judges may be altered and modified, but cannot be totally withdrawn. By the repealing law the powers of both are entirely taken away.


On the face of it, the Repeal Act seemed to raise much greater constitutional questions than the “writs of mandamus” language in Section 13 of the Judiciary Act of 1789. Yet, interestingly enough, the Court opinion in Stuart v. Laird never so much as acknowledged a possible constitutional problem. Justice Paterson simply refused even to address this issue and blithely declared that “Congress [has] constitutional authority to establish from time to time such inferior tribunals as they may think proper, and to transfer a cause from one such tribunal to another. In this last particular, there are no words in the Constitution to prohibit or restrain the exercise of legislative power.” Akhil Amar rightly describes this as “judicial capitulation. . . . The trivial statutory section that the Court struck down in Marbury paled in significance to the prominent provisions that the Court felt obliged to uphold in Stuart. For all Marbury’s bold notes, John Marshall was sounding his judicial trumpet in retreat.”9 Judicial review appeared to be more a means for the Court to participate in the political arena than required by the internal logic of the Constitution; it is not surprising that the Court would not exercise judicial review again until Dred Scott v. Sandford (also found in Chapter 7) fifty-four years later, when it interjected itself into the poisonous politics of states’ rights and the slavery question.


Hamilton’s argument on behalf of judicial review in The Federalist, No. 78, and Marshall’s argument in Marbury, strike many defenders of judicial review as insufficient and in need of reinforcement, which they believe can be found in the principle of separation of powers. They argue that it was the intention of the Framers that the Court should have the power of judicial review to check and balance the other branches, just as Congress and the president have other powers at their disposal to check the Court. This line of reasoning, however, suffers from one principal difficulty: the Constitution simply does not make explicit provision for judicial review, but it does explicitly provide for impeachment; congressional control of the Court’s appellate jurisdiction; congressional determination of the size, shape, and composition of the entire federal judiciary; presidential appointment of judges subject to Senate confirmation; congressional appropriations for the courts; and so forth. Separation of powers, from which judicial review is inferred, is itself never explicitly mentioned in the Constitution; rather, it is inferred from the specific powers that the Constitution assigns to the branches. Judicial review is no more than an inference drawn from an inference.10


Federalism, much more than separation of powers, has played a legitimate role in the evolution of the judicial role. In Fletcher v. Peck (1810), Martin v. Hunter’s Lessee (1816), and Cohens v. Virginia (1821), the Marshall Court expanded its authority beyond that staked out in Marbury by asserting its powers to review the constitutionality of actions taken not only by the other branches of the national government but also by the states. In Fletcher, it invalidated for the first time an act of a state legislature. Then, in Martin and Cohens, it defended the legitimacy of Supreme Court review of state-court judgments in (respectively) civil and criminal cases that presented federal constitutional questions. These decisions, unlike Marbury, rested squarely on two explicit constitutional provisions: Article III, Section 2, which provides that “the judicial Power shall extend to all [emphasis added] Cases in Law and Equity, arising under this Constitution, the Laws of the United States, and Treaties made, or which shall be made, under their Authority”; and Article VI, Section 2, which declares that “this Constitution and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of any State to the Contrary notwithstanding.” Because it is based on clear constitutional texts, “judicial review” by federal courts of the legislative, executive, and judicial conduct of the states is clearly different from judicial review by federal courts of the acts of the federal legislative and executive branches, so it is unfortunate that they are both referred to as simply judicial review.
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TABLE 2.1 Justices of the US Supreme Court, 2016

Prior
Born Home Position Before Judicial Party Year Appointing
State Appointment Experience Affiliation ~ Appointed  President

John Roberts 1955 Indiana US Court of Yes Republican 2005 G. W. Bush
Appeals (Chief)

Anthony Kennedy 1936 California  US Court of Yes Republican 1988 Reagan
Appeals

Clarence Thomas 1948 Georgia US Court of Yes Republican 1991 G. H. W. Bush
Appeals

Ruth Bader 1933  New York  US Court of Yes Democrat 1993 Clinton

Ginsburg Appeals

Stephen Breyer 1938 California  US Court of Yes Democrat 1994 Clinton
Appeals

Samuel Alito 1950 New Jersey US Court of Yes Republican 2006 G. W. Bush
Appeals

Sonia Sotomayor 1954 New York  US Court of Yes Democrat 2009 Obama
Appeals

Elena Kagan 1960 New York  Solicitor General No Democrat 2010 Obama

Note: When Justice Antonin Scalia died in February, 2016, President Barack Obama nominated Merrick
Garland, Chief Judge of the United States Court of Appeals for the District of Columbia, to replace him. But
as of July 2016, the seat remains vacant.
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