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Preface



This book, and OCR AS/A Level Law Book 1, are written for the OCR specification for A Level Law. The order of topics covered follows that of the OCR specification. There is also a chart setting out the coverage of the specification and where to find the related material in this book.


As well as the factual material on the topics, evaluation is included for all areas where it is required by OCR’s specification.


The text is broken up into manageable ‘bites’ and throughout the text we have used features which have proved popular in previous texts for A and AS Level Law. These include key facts charts, case charts, highlighting cases and diagrams.


Activities for students are also included. These are based on a variety of material such as newspaper and internet articles, research material and decided cases. There are also application tasks for students to practice applying the law to given scenarios.


The law is as we believe it to be on 1 March 2018.


Jacqueline Martin


Nick Price


Richard Wortley
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Introduction



This book has been written and designed for the new OCR Law specifications introduced for first teaching in September 2017. It supplements OCR A Level Law for Year 1/AS and together the books cover the content required for OCR A level Law for first examination in 2019.


Book 1 covers the content that teachers are likely to cover in the first year of the course including an introduction to the nature of law, the civil and criminal court systems, alternatives to the courts, the personnel involved in the legal system and how cases are funded. It also deals with how laws are made both within and outside parliament and how laws are made and used in court. The book also contains some specific areas of criminal and civil law.


In the criminal law section the rules and content of criminal offences are covered, together with the general rules on sentencing guilty offenders. There is particular emphasis on non-fatal offences against the person. In the civil law section the emphasis is on the rules of negligence and occupier’s liability in the law of tort or civil wrongs and the remedies that can be claimed.


In this book the content of Book 1 is developed further and it is likely that teachers will cover its content in the second year of the course. Criminal law is developed further as the book considers fatal and some property offences together with the rules of some part and full defences. Tort law is further developed by considering some civil actions relating to land and of vicarious liability. Different detailed topics of Contract law and Human Rights are encompassed. Some theoretical issues are also covered including issues of law and morality, law and justice, law and society and considering how law will adapt to the introduction of certain new forms of technology.


As stated, both this book and Book 1 cover the content required for the OCR A Level Law specification. To view the full specification, and examples of assessment material for OCR A Level Law please visit OCR’s website at www.ocr.org.uk.


How to use this book


Each chapter has a range of features that have been designed to present the course content in a clear and accessible way, to give you confidence and to support you in your revision and assessment preparation.
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Learning objectives


Each chapter starts with a list of what is to be studied and how these relate to the specification.
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Key terms


Key terms, in bold in the text, are defined.
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Key case


Description of a case and a comment on the point of law it illustrates.
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Tips


These are suggestions to help clarify what you should aim to learn.
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Extension tasks


These include challenging activities for students striving for higher grades.
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Look online


These weblinks will help you with further research and reading on the internet.
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News story


Real events relating to specific areas of law are covered.
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Summary


These boxes contain summaries of what you have learned in each section.
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Activities


Activities appear throughout the book and have been designed to help you apply your knowledge and develop your understanding of various topics.
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Practice questions


These are questions to help you get used to the type of questions you may encounter in the exam.
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COMPONENT 3 SECTION A



Chapter 1


Overview of the theory of criminal law
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After reading this chapter you should be able to:





•  Have an overview of the theory of criminal law, including:







    –  harm as the basis of criminalising conduct


    –  autonomy of the individual


    –  the need for fault


    –  principles in formulating criminal law
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1.1 Rules and theory of criminal law


Chapter 12.1 in OCR AS/A Level Law Book 1 (ISBN 9781510401761) contains an outline of the rules and theory of criminal law.


It sets out that crimes are acts or omissions that are morally wrong, that the aim of criminal law is to provide justice in one form or another and that criminal law provides a form of social control which may reflect the morality of the time, but which may also help to change public attitudes towards certain standards of behaviour.


Most criminal laws are made by Parliament, though there are a few examples of judges making law through judicial precedent.


Most crimes require an actus reus and a mens rea, unless they are offences of strict liability. The standard of proof to be satisfied in court is ‘beyond reasonable doubt’ and it is for the prosecution to prove the offence to that standard.


In this chapter the outline from OCR AS/A Level Law Book 1 is developed further to consider factors such as:





•  What should be the basis for criminalising conduct?



•  What is the purpose of criminal law?



•  How far should individuals have autonomy to do what they wish, or should the welfare of the community as a whole take priority?





1.2 What conduct ought to be criminalised?


There are two main conditions that need to be satisfied before criminalisation of conduct is justified. These are:





•  the conduct must be wrongful, and



•  it must be necessary to use the criminal law to forbid the conduct.





1.2.1 Wrongful conduct


There are different views on what is ‘wrongful’ conduct. One main view is that conduct is only wrongful if it causes harm or serious offence to others.


Under this view offences such as murder, manslaughter and rape are clearly wrongful. So, too, are offences against property such as theft, burglary and robbery. These are less disruptive than offences against the person but are still of serious concern to the victim. Another area is public security. Riot and public disorder come within this as well as terrorism. These crimes are intrinsically wrong; they can be described as mala in se.
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Key term


Mala in se – this term means ‘intrinsically wrong’.
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However, there are many other crimes which are regulatory rather than intrinsically wrong. These offences are of forbidden conduct; also known as mala prohibita. Examples include conduct as diverse as prostitution, illegal drug use, causing pollution, road traffic offences and regulations on the sale of unfit or out-of-date food.


Should these regulatory offences be described as ‘criminal’? Some countries have a mid-range category of ‘violations’ or ‘administrative wrongs’ rather than class all such conduct as criminal. This is not the situation in English law.
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Key term


Mala prohibita – this term means ‘forbidden conduct’.
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There is a view that criminal offences should be wrongdoings which are public in the sense that they properly concern the public and merit a formal response of censure and condemnation.


The wrongdoings must do more than just interfere with private rights. Private rights can be enforced through other areas of law such as tort, contract and human rights. Criminal law should not be used to enforce these rights.


In 1931, Sir Carleton Allen wrote in an article, ‘The nature of a crime’, that:




“ Crime is crime because it consists in wrong doing which directly and in serious degree threatens the security or well-being of society, and because it is not safe to leave it redressable only by compensation of the party injured. ”





1.2.2 Paternalistic law


There is also the view that some conduct should be criminalised in order to protect us from ourselves. This is the idea of ‘paternalistic’ law. For example, the use of certain drugs such as cannabis and heroin is illegal. The reason for this is that such drugs are addictive and, in the long term, deprive people of the control over their lives. They can also lead to drug users committing crime such as theft in order to buy more drugs.


Interestingly, it is not a crime to buy or smoke cigarettes even though nicotine is an addictive drug and can cause serious health problems to smokers.


Similarly consuming alcohol can cause health problems. It can lead to other crimes being committed by a drunken person, in particular assaults. Possession or consumption of alcohol is a crime in some, mostly Muslim, countries. There are specific alcohol-related offences in England such as being drunk in a public place and driving while over the blood alcohol limit.


There are also other actions which, it could be argued, should not be criminal when committed by consenting adults in private. An example is the case of R v Brown (1994).
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Case study


R v Brown (1994)


Five men in a group of consenting adult sado-masochists were convicted of offences of assault causing actual bodily harm (s 47 of the Offences Against the Person Act (OAPA) 1861) and malicious wounding (s 20 OAPA 1861). They had carried out acts which included applying stinging nettles to their genitals and inserting map pins or fish hooks into each other’s penises. All the victims were adults, had consented, the actions were carried out in private, and none had needed medical attention. Their convictions were upheld by the House of Lords.
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The Law Lords clearly made this decision as a matter of public policy. Lord Templeman actually said:




“ The question whether the defence of consent should be extended to the consequences of sado-masochistic encounters can only be decided by consideration of policy and public interest … Society is entitled and bound to protect itself against a cult of violence. ”





This case contrasts with the decision in R v Wilson (1996).
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Case study


R v Wilson (1996)


D had branded his initials on his wife’s buttocks with a hot knife at her request. The Court of Appeal held that this was not an unlawful act, even though she had to seek medical attention for the burns caused. It held that it was not in the public interest that such consensual behaviour should be criminalised. The court thought it was a situation of ‘personal adornment’ like having a tattoo.
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1.2.3 Legal moralism


This is the principle that conduct is wrongful if it is morally wrong as in the sense of legal moralism. The case of R v Brown set out above can also be viewed as conduct being criminalised because of this principle. In this case Lord Mustill dissented, pointing out that:





“ I do not invite your Lordships to endorse [the conduct] as morally acceptable. Nor do I pronounce in favour of a libertine doctrine specifically related to sexual matters … What I do say is that these are questions of private morality; the standards by which they fall to be judged are not those of the criminal law. ”





It could be argued that the majority of Law Lords were taking a moral stand against sado-masochistic homosexuals, whereas the Court of Appeal judges were of the view that the law should not interfere in the private affairs of a married heterosexual couple. There are also other areas of law where the courts have ruled that conduct is criminal through legal moralism. The majority decision in the case of R v Hinks (2000) can be viewed in this way.
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Case study


R v Hinks (2000)


D was a 38-year-old woman who had befriended a very naïve man with a low IQ. He was, however, mentally capable of understanding the concept of ownership and of making a valid gift. Over a period of months D accompanied the man on numerous occasions to his building society where he withdrew about £60,000, which D paid into his own account. The man also gave D a television set. D was charged with theft of the money and the television. The judge directed the jury to consider whether the man was so mentally incapable that D herself realised that ordinary and decent people would regard it as dishonest to accept a gift from him. D was convicted.


On appeal, it was argued that if the gift was valid, the acceptance of it could not be theft. The House of Lords dismissed the appeal by a majority of three judges to two.


Lord Hobhouse said in his dissenting judgment:




“ An essential function of the criminal law is to define the boundary between what conduct is criminal and what merely immoral. Both are the subject of the disapprobation of ordinary right-thinking citizens and the distinction is likely to be arbitrary or at least strongly influenced by considerations subjective to the individual members of the tribunal. To treat otherwise lawful conduct as criminal merely because it is open to such disapprobation would be contrary to principle. ”
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This case is discussed further in Chapter 5.


1.3 Autonomy of the individual


Autonomy means that individuals should have freedom to do what they want. Any attempt to limit autonomy should only be where it is necessary to limit harm. So where a defendant has chosen to attack another person, then the defendant’s autonomy in that choice can be limited.


Under this principle of autonomy, it can be argued that the parties in Wilson should have been free to do what they wanted to each other and the acts in R v Brown should not have been criminalised as they were carried out by consenting adults in private.


Another area of law where autonomy of the individual is an important issue is that of assisting suicide, where the person who wishes to commit suicide is so physically disabled that they cannot do it without the help of another person.


Committing suicide is not a crime, but if another person assists with the suicide then that person can be charged with assisting suicide. This is so even if the victim has requested his assistance. It is argued that this takes away the autonomy of a disabled person to choose to take their own life. As a result of challenges to this law, the DPP has issued a Policy Guidance Statement about the factors to be considered when deciding whether a prosecution should take place.


Autonomy also means that individuals should be treated as responsible for their own behaviour. This links into the idea of fault – see section 1.4 below.


1.3.1 Limited autonomy


There are some groups of people whose ability to make choices is weaker, such as those under age and those suffering from a mental disorder. The criminal law is used to protect such people as they are not in a position to make reasoned decisions from activities with significant consequences. This is seen in the criminalisation of under-age drinking, smoking, gambling and sexual activities. So, those who sell alcohol or cigarettes to under-age children are committing a strict liability offence. An example of this type of offence is seen in the case of Harrow London Borough Council v Shah & Shah (1999) where the defendants were convicted of selling a lottery ticket to an under-age child.


See OCR AS/A Level Law Book 1 at section 14.6.3 for further details.



1.4 Fault



In deciding whether a defendant is to be blamed for his conduct, the criminal law generally presumes that a defendant is responsible for his actions and the consequences of his actions.


1.4.1 Lack of fault


However, there are four main ways when the courts will recognise that the defendant is not to blame, or not fully to blame for the consequences of his actions.





•  First, the law recognises that some people are properly exempt from criminal prosecution. In this category are children under the age of criminal responsibility. In England and Wales this is the age of ten. This is the lowest age of criminal responsibility in Europe. Also in this category are those who are insane. However, if it is decided that they committed an unlawful act, they can be dealt with by detention in a hospital under the Mental Health Act 1983.



•  Second, the law accepts that a defendant may not be liable for some involuntary acts. An example of this is the case of R v Mitchell (1983), discussed in OCR AS/A Level Law Book 1 at section 13.1.4, where D punched a man in a post office queue, causing him to stagger backwards into an 89-year-old woman. The woman was knocked over and injured, and a few days later died of her injuries. D was convicted of unlawful act manslaughter. The man who was punched by D was not charged with any criminal offence. When he staggered into the woman he was not in control of what he was doing.



•  A third way in which a person may not be to blame for their actions is where they lack the required mental state (mens rea) for the particular offence. They are in control of their actions but do not have the required mental state for the offence. For example, if a man takes a coat from the coat rack at a restaurant, genuinely, but mistakenly, believing that it is his own coat, he is not liable for theft as he does not have the intention necessary for theft.



•  Finally, there are some defences where, even though the defendant had the necessary mental state for the offence, they are not to be blamed. These defences include self-defence or defence of another, and duress where the defendant had been threatened with death or serious injury if they did not commit the crime.





1.4.2 Punishing fault


Where the defendant has been at fault and committed an offence the court will impose a punishment that reflects the level of fault. The most severe punishment – a mandatory life sentence – will be imposed on those who commit the most serious of offences – an unlawful killing – intentionally.


A maximum life sentence will be imposed on those who commit an unlawful killing but with lesser mens rea. So unlawful act manslaughter and gross negligence manslaughter have this as a maximum sentence but the judge can impose any sentence up to this maximum depending on the level of the defendant’s fault.


The link between fault and punishment is also shown when death is caused by committing a driving offence. Examples include:





•  causing death by dangerous driving, which has a maximum punishment of 14 years;



•  causing death by careless driving, which has a maximum punishment of 5 years;



•  causing death by careless driving when under the influence of drink or drugs, which has a maximum punishment of 14 years.





There are regular criticisms of these punishments, especially by families of victims, as the result of the offence is the same as other forms of unlawful homicides but the punishments are lower.
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Figure 1.1 Situations where there is no fault





1.4.3 Strict liability


Although English law generally recognises that people are safeguarded from being found liable for an offence when their conduct has been without fault, there is one category of offences which appears to clash with this principle. These are offences of strict liability which are discussed in detail in OCR AS/A Level Law Book 1 at section 14.6.



1.5 Principles in formulating criminal law



There are also principles which should be followed when the law for criminal offences is drawn up. There must be fair labelling. The law should be drafted so that the elements of the offence are clear and the law should not create retrospective liability.


1.5.1 Fair labelling


It is important that the law should be fair to the offender in that the level of offence should be in proportion to the type of offence. In the English legal system there are three categories of offence recognised: summary, triable-either-way and indictable. Indictable offences are the most serious and can only be tried at the Crown Court. This labels these offences as serious. So lesser offences carry a lower ‘label’.


Another way that the law should be fair to the offender is that the punishment should be in proportion to the offence.


The labelling should also indicate to the public how the offence is viewed. This is fair to the public as well as the offender.


1.5.2 Maximum certainty


The law should be as certain as possible. If it is not known what elements constitute a crime, then it is not fair that a person could be convicted. Legal scholar Tony Honoré in his book, About Law, points out that:




“ It is generally agreed that, as part of the rule of law, a person should not be punished by the state except for a crime defined by law in advance. But crimes can be very vaguely defined. In some countries there are crimes like ‘bringing the state into disrepute’, or ‘corrupting public morals’. Can anyone be certain that what he does will not be held by the courts of his country to come under one of these headings? ”





In R v Misra and Srivastava (2004) discussed at 4.3.3 the defendants challenged their convictions for gross negligence manslaughter on the basis that the elements of this offence were too uncertain. The Court of Appeal rejected the challenge on the basis that the earlier case of R v Adomako (1995), decided by the House of Lords, had made the elements clear.


1.5.3 No retrospective liability


Where the unlawful conduct is not an offence at the time, it is clearly unfair to convict the defendant of the offence. This idea of not being liable retrospectively for crimes is set out in the European Convention on Human Rights at Article 7(1):




“ No one shall be held guilty of any criminal offence on account of any act or omission which did not constitute a criminal offence under national or international law at the time when it was committed. ”





This prevents a government from creating a law to make someone guilty even though the act was not an offence when it was done.


In the case of CR v United Kingdom (1995) the defendant had been convicted of raping his wife and challenged the conviction under Article 7. The challenge was made on the basis that the offence did not exist until he was convicted of it. The challenge was unsuccessful on two grounds:





1  There had been earlier cases where the offence was beginning to be recognised.



2  The offence was one which supported fundamental objectives of the Convention.
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Summary





•  Criminal law generally prohibits conduct which is ‘wrongful’. This can be conduct that:







    •  causes harm or serious offence to others, including regulatory offences, or


    •  is criminalised in order to protect us from ourselves – ‘paternalistic’, or


    •  is legally morally wrong.








•  Autonomy – the freedom of individuals to make their own choices and decisions – is important. It should only be limited where.







    •  it is necessary to prevent harm


    •  it interferes with the autonomy of other people


    •  the people involved have weaker ability to make their own choice and need to be protected from potentially harmful activity.








•  Fault should be the basis of criminal liability.



•  In the English legal system it is recognised that there is no fault in the following situations:







    •  children under ten


    •  involuntary acts


    •  where the defendant lacks the required mens rea



    •  where the defendant can argue a recognised legal defence.








•  Strict liability offences are an exception to the requirement for fault.



•  The principles to be followed in formulating new criminal laws include:







    •  fair labelling


    •  maximum certainty in the elements


    •  no retrospective effect.
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Chapter 2



Murder
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After reading this chapter you should be able to:





•  Understand the actus reus of murder



•  Understand the mens rea of murder



•  Evaluate the law on murder



•  Apply the law on murder to scenario-based situations
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2.1 Definition of ‘murder’


Homicide is the unlawful killing of a human being. There are different offences of homicide depending on the mens rea of the defendant and whether there is a special defence available. The most serious homicide offence is murder.


Murder is a common law offence. This means that it is not defined by any Act of Parliament. It has been defined by the decisions of judges in different cases, and the accepted definition is based on one given by a seventeenth-century judge, Lord Coke: ‘Murder is the unlawful killing of a reasonable person in being and under the King’s (or Queen’s) Peace with malice aforethought, express or implied.’


The different elements of this definition are considered in detail under the actus reus and mens rea of murder below at sections 2.2 and 2.3.
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Key term


Murder – ‘the unlawful killing of a reasonable person in being and under the King’s (or Queen’s) Peace with malice aforethought, express or implied’.
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2.1.1 Jurisdiction


Obviously, a person can be charged with a murder committed anywhere in England and Wales. But murder is unusual in that jurisdiction over it also includes any murder in any country by a British citizen. This means that if the defendant is a British citizen, s/he may be tried in an English court for a murder s/he is alleged to have committed in another country.


2.2 Actus reus


The actus reus of murder is the unlawful killing of a reasonable creature in being and under the Queen’s Peace. Breaking this down, it has to be proved that:





•  the defendant killed



•  a reasonable creature in being



•  under the Queen’s Peace and



•  the killing was unlawful.





2.2.1 ‘Killed’


Act or omission


The actus reus of killing can be by an act or omission, but it must cause the death of the victim. Usually in murder cases, the actus reus is an act. But remember that an omission (a failure to act) can make a person liable for an offence.


This rule applies to murder, as seen by the case of R v Gibbins and Proctor (1918).


See OCR AS/A Level Law Book 1 Chapter 13 for more information on actus reus of crimes generally.
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Case study


R v Gibbins and Proctor (1918)


The father of a seven-year-old girl and his mistress kept the girl separate from the father’s other children and deliberately starved her to death. The father had a duty to feed her because he was her parent and the mistress was held to have undertaken to look after the children, including the girl, so she was also under a duty to feed the child. The omission or failure to feed her was deliberate with the intention of killing or causing serious harm to her. In these circumstances they were guilty of murder. The failure to feed the girl was enough for the actus reus of murder.
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Causation


Murder is a result crime. The defendant cannot be guilty unless his act or omission caused the death. In most cases there is no problem with this. For example, the defendant (D) shoots the victim (V) in the head and V is killed instantly. However, in some cases there may be other causes contributing to the death, such as poor medical treatment. This type of situation raises questions of causation.


The law on causation was considered fully in OCR AS/A Level Law Book 1 at section 13.3.


2.2.2 ‘Reasonable creature in being’


This phrase means ‘a human being’. So, for murder, a living person must be killed. Normally, this part of the definition does not cause any difficulties. The only two problem areas are:





•  Is a foetus in the womb a ‘reasonable creature in being’?



•  Is a victim still considered to be alive (and so a ‘reasonable creature in being’) if they are ‘brain-dead’ but being kept alive by a life-support machine?





Foetus


A homicide offence cannot be charged in respect of the killing of a foetus. The child has to have an ‘existence independent of the mother’ for it to be considered a ‘creature in being’. This means that it must have been expelled from her body and have an independent existence.


Brain-dead


It is not certain whether a person who is ‘brain-dead’ would be considered as a ‘reasonable creature in being’ or not. Doctors are allowed to switch off life-support machines without being liable for homicide. This suggests that ‘brain-death’ is the recognised test for death, but there has been no case on this point. It is possible that the courts might decide that a defendant who switches off a life-support machine, not as a medical decision but intending to kill the victim, could be guilty of murder.


Time limit


By the Law Reform (Year and a Day Rule) Act 1996 there is no time limit on when a death may occur after an unlawful act but, where it is more than three years after the act, the consent of the Attorney-General is needed for a prosecution.


2.2.3 ‘Queen’s Peace’


‘Under the Queen’s Peace’ means that the killing of an enemy in the course of war is not murder.


2.2.4 ‘Unlawful’


The killing must be unlawful. If the killing is in self-defence or defence of another or in the prevention of crime and the defendant used reasonable force in the circumstances, then the killing is not unlawful. (See 8.1 for a detailed discussion of the rules of the defence of self-defence.)
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Activity


Read the following situations and explain whether the actus reus for murder is present.





1  Anya is offered a lift home by Barnaby. After a few minutes, she realises he is driving away from her home. He then puts his hand on her thigh as he is driving and says that they can enjoy themselves. Anya is so afraid that she jumps out of the car while it is going at about 40 mph. She is hit by another car and killed.



2  Boris has been threatened by Clint in the past. He knows that Clint often carries a knife. One day Clint runs towards Boris shouting, ‘You’re for it now!’ Boris picks up a heavy piece of concrete and throws it at Clint’s head. Clint suffers head injuries and dies as a result.



3  Lily decides to kill Kevin. She takes his shotgun and loads it. She waits until he has gone to sleep, then she goes into his bedroom and shoots him in the head. Unbeknown to her, Kevin died from a drug overdose 20 minutes before she shot him.



4  Martha has an argument with her husband, Desmond. Desmond then goes into the kitchen and a few minutes later comes out shouting abuse at her. Martha sees what she thinks is a knife in his hand, although it is actually a child’s toy. Believing that he is about to stab her, Martha throws an ash-tray at Desmond’s head. This hits him on the temple and kills him.
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2.3 Mens rea of murder



The mens rea for murder is stated as being ‘malice aforethought, express or implied’. This means that there are two different intentions, either of which can be used to prove the defendant guilty of murder:





•  express malice aforethought, which is the intention to kill, or



•  implied malice aforethought, which is the intention to cause grievous bodily harm.





A defendant has the mens rea for murder if he has either of these intentions. This means that a person can be guilty of murder even though he did not intend to kill. This was decided in R v Vickers (1957).




[image: ]


Case study


R v Vickers (1957)


Vickers broke into the cellar of a local sweet shop. He knew that the old lady who ran the shop was deaf. However, the old lady came into the cellar and saw Vickers. He then hit her several times with his fists and kicked her once in the head. She died as a result of her injuries. The Court of Appeal upheld Vickers’ conviction for murder. It pointed out that where a defendant intends to inflict grievous bodily harm and the victim dies, that has always been sufficient in English law to imply malice aforethought. This was later confirmed by the House of Lords in R v Cunningham (1981).


[image: ]





The other issue is what is meant by ‘grievous bodily harm’. In DPP v Smith (1961) the House of Lords decided that ‘grievous bodily harm’ has the natural meaning of ‘really serious harm’. However, even if the judge directed the jury leaving out the word ‘really’ and just says ‘serious harm’, this is not a misdirection.


2.3.1 Intention to injure a foetus


In Attorney-General’s Reference (No. 3 of 1994) (1997) it was held that it was not possible for a defendant to have the mens rea to kill or seriously injure a foetus. This was because a foetus does not have a separate existence from its mother.


2.3.2 Intention


The general rules on intention apply to murder.


These were discussed in OCR AS/A Level Law Book 1 at section 14.3.


The main problem with proving intention is in cases where the defendant’s main aim was something quite different from causing the death or serious injury of the victim, but in achieving the aim a death is caused. This is referred to as oblique intent. The defendant does not have the mens rea for murder unless he or she foresaw that he would also cause death or serious injury. This is known as foresight of consequences.


Foresight of consequences was considered in detail in OCR AS/A Level Law Book 1 at section 14.3.2.


As the law in this area is complex and important, the three main cases are set out here again.


Foresight of consequences


The main rule is that foresight of consequences is not intention.




[image: ]


Case studies


R v Moloney (1985)


The defendant shot and killed his step-father in a drunken challenge to see who was quicker on the draw. It was held that foresight of consequences is only evidence from which intention may be inferred.


R v Nedrick (1986)


The defendant poured paraffin through the letter box of a house in order to frighten the woman who lived there. A child died in the fire. The Court of Appeal suggested that juries ask themselves two questions:





1  How probable was the consequence which resulted from the defendant’s voluntary act?



2  Did the defendant foresee that consequence?





The Court of Appeal also said that the jury should be directed that they are not entitled to infer the necessary intention unless they feel sure that death or serious injury was a virtual certainty as a result of the defendant’s actions, and that the defendant appreciated that such was the case.


R v Woollin (1998)


The House of Lords approved the direction in Nedrick but disapproved of the use of the two questions. The Law Lords said that ‘substantial risk’ was not the correct test. Using this phrase blurred the line between intention and recklessness. They approved the direction given in Nedrick, provided that the word ‘find’ was used instead of ‘infer’. So, the jury should be directed that they are not entitled to find the necessary intention unless they feel sure that death or serious injury was a virtual certainty as a result of the defendant’s actions, and that the defendant appreciated that such was the case.
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2.3.3 Transferred malice


The general rule on transferred malice applies to murder. So, if D fires a shot at V1 but misses and hits and kills V2, D is guilty of murder. It does not matter that D did not intend to kill V2. The intention to kill (or seriously injure) V1 is transferred.


See OCR AS/A Level Law Book 1 Chapter 14.8 for more detail on transferred malice.
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Figure 2.1 Flowchart on homicide
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Activity


In each of the following situations, explain whether the defendant has the required intention for murder.





1  Jamie is annoyed because Harry has being trying to date his girlfriend. Jamie sees Harry in a local pub and goes over and punches him hard in the face, saying, ‘Perhaps that will make you leave my girlfriend alone.’ Harry dies as a result of the punch.



2  Diana intends to kill Edward. She fixes an explosive booby trap to the front door of his house, so that when he opens it the explosive will go off. Unknown to Diana, Edward has given Felix the keys to his house and told him to collect some papers from there. Felix opens the door and is killed by the explosion.



3  Ravinder’s business has been losing a lot of money. He decides to set fire to one of the smaller buildings in the unit so that he can claim insurance on it. Ravinder knows that there is no one in his building, so he sets it alight. Unfortunately, the fire spreads to another building on the site. Nancy, who is working in that building, is trapped by the fire and dies.
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Figure 2.2 Key facts chart for murder






2.4 Evaluation of the law on murder



In 2006 the Law Commission published a report, ‘Murder, Manslaughter and Infanticide’ (Law Com No. 304). In this report the Law Commission pointed out that there were many problems with the law on murder.


In its general comments on the law of murder, the report said (at paragraph 1.8):




“ The law governing homicide in England and Wales is a rickety structure set upon shaky foundations. Some of its rules have remained unaltered since the seventeenth century, even though it has long been acknowledged that they are in dire need of reform. Other rules are of uncertain content, often because they have been constantly changed to the point that they can no longer be stated with any certainty or clarity. ”





The following problems were identified:





•  The law on murder has developed bit-by-bit in individual cases and is not a coherent whole.



•  A defendant can be convicted of murder even though he or she only intended to cause serious harm (the serious harm rule).



•  There is no defence available if excessive force is used in self-defence.



•  The defence of duress is not available as a defence to murder.



•  The mandatory life sentence and the government’s sentencing guidelines do not allow sufficient differentiation in sentencing to cover the wide variety of levels of blameworthiness in the current law of murder.





Each of these problems is discussed below.


The Law Commission also pointed out that there are problems with the special defences to murder of diminished responsibility and loss of control.


These problems are considered in Chapter 3, sections 3.2 and 3.3.


2.4.1 Meaning of intention


One of the main areas where the law has had piecemeal, or bit-by-bit, development by the courts, and which has caused problems, is the meaning of the word ‘intention’. It is a concept which affects all specific intent offences but most of the cases which have been heard by the House of Lords have involved murder.


This issue has been discussed in detail at 14.3.2 of OCR AS/A Level Law Book 1.


The majority of murders involve the jury deciding if the defendant had direct intent – an intent to kill or commit grievous bodily harm.


If the prosecution cannot prove the defendant had direct intent they must prove he had indirect, or oblique, intent. Following the decision in R v Woollin 1998 the judge should direct the jury that if a consequence (the death of the victim) is a virtually certain result of the defendant’s act and the defendant foresaw that consequence as a virtually certain result, then the jury is entitled to find that the consequence was intended even though it was not the defendant’s purpose to cause it. For example, if a person owns a small plane and plants a bomb aboard the plane which is timed to blow up in mid-flight. The bomb does explode, destroying the plane and killing the pilot. The person stated that the purpose of planting the bomb was because he was in financial trouble and wanted to claim money from the plane’s insurance cover but he did not want to kill the pilot. However, he foresaw that it was virtually certain that the pilot would be seriously injured or killed by an explosion. In such case the jury, following the Woollin direction, is entitled to find that the person had an intention to kill or commit grievous bodily harm, and to convict them of murder.


However, in some cases there may be some ‘moral elbow-room’ where the law will recognise the existence of a moral dilemma or a good motive. For example, in the Herald of Free Enterprise disaster, a man (X) was blocking an escape ladder and refused to move, thereby preventing the escape of others. He was pushed off the ladder (by Y) and drowned. The defence of duress of circumstances (see Chapter 8.3) is not available for the offence of murder. However, if Y had been charged with murder it is likely that he would be acquitted as a jury, following the decision in Woollin, would have been able to exercise its entitlement not to find an indirect intention to kill. They could have recognised the moral dilemma between Y’s main purpose of clearing the ladder, and thereby saving others, and his foresight of X’s virtually certain death by drowning.


2.4.2 The serious harm rule


In its report, the Law Commission pointed out that Parliament, when it passed the Homicide Act 1957, never intended a killing to amount to murder unless the defendant realised that their conduct might cause death. It stated that, in its view, the present offence of murder is too wide.


Under the present law on murder, a defendant is guilty of murder if they had the intention to cause grievous bodily harm and actually cause the victim’s death. In some of these cases the defendant may not even realise that death could occur. Yet they are just as guilty of murder as someone who deliberately sets out to kill their victim.


The following example was given in paragraph 1.17:




“ D intentionally punches V in the face. The punch breaks V’s nose and causes V to fall to the ground. In falling, V hits his or her head on the kerb causing a massive and fatal brain haemorrhage. ”





It was pointed out that if the jury decides that the harm the defendant intended the punch to cause can be described as ‘serious’, then this would be murder. Yet, most people would agree that this should not be the most serious offence of homicide and the defendant should not receive a mandatory life sentence for it.


Not only is the Law Commission very critical of this rule, but the problem had already been pointed out by judges as far back as 1981 in the case of R v Cunningham (1981). When the law was considered by the House of Lords, Lord Edmund Davies stated that he thought the mens rea for murder should be limited to an intention to kill. He said:




“ [It is] strange that a person can be convicted of murder if death results from, say, his intentional breaking of another’s arm, an action which, while undoubtedly involving the infliction of ‘really serious harm’ and as such, calling for severe punishment, would in most cases be unlikely to kill. ”





Although he was very critical of the law, Lord Edmund Davies felt that any change to the law had to be made by Parliament. This was because the law has been the same for over 200 years and it would therefore be wrong for judges to change such a well-established law.


As yet no reform to the law has been made, but the Law Commission made very specific proposals for how the law could be reformed.


2.4.3 Mandatory life sentence


For offenders aged 10–17 who are found guilty of murder, the judge has to order that they be detained at Her Majesty’s Pleasure. For offenders aged 18 or over, the judge has to pass a sentence of life imprisonment.


Because the judge has no discretion, these sentences are known as the mandatory life sentence. The judge will then decide the minimum time the offender has to serve. The conditions of this time are set out below. The judge cannot give a different sentence even if he or she feels that the defendant is not as blameworthy as a deliberate killer.


For other offences, including attempted murder, the judge can decide what the most appropriate sentence is for the offence and the offender. This makes it possible for a judge to give even a community sentence where the circumstances justify it. This happened in the case of R v Gotts (1992).


It is because of the mandatory life sentence for murder that the special defences of diminished responsibility and loss of control exist.


These defences reduce the charge to voluntary manslaughter. This allows the judge flexibility in passing sentence which he or she does not have when the defendant is convicted of murder.


See Chapter 3 for an explanation of voluntary manslaughter.


Minimum sentences


When sentencing, the judge will impose the mandatory life sentence and will fix the minimum number of years the offender must serve before being released on licence.


The sentencing problems have been aggravated by the government’s guidelines on these minimum sentences as laid down in the Criminal Justice Act 2003. This gives three starting points for adult offenders:





•  A whole life term for exceptionally serious cases, such as premeditated killings of two or more people, sexual or sadistic child murders or politically motivated murders.



•  Thirty years’ minimum for serious cases such as murders of police or prison officers, murders involving firearms, sexual or sadistic killings or killings aggravated by racial or sexual orientation.



•  Fifteen years’ minimum for murders not falling within the two higher categories.





Under these rules the defendant in R v Martin (Anthony) (2002) (see Chapter 8, section 8.3) who shot and killed a burglar would have had to have been given a minimum sentence of 30 years. This is the same length of sentence as a contract killer, who is paid to kill a victim deliberately, would receive. The guidelines do not allow sufficient differentiation between levels of blameworthiness.


The Law Commission was not asked to consider sentencing. However, in its proposals for making murder into a two-tier offence, it states that the mandatory life sentence and the guidelines on minimum sentences should only apply to first degree murder. This would create a fairer sentence structure.


2.4.4 Law Commission’s proposals for reform


The Law Commission proposed that murder should be reformed by dividing it into two separate offences:





•  first degree murder, and



•  second degree murder.





First degree murder would cover cases in which the defendant intended to kill. It would also cover situations where the defendant intended to cause serious harm and was aware that his conduct posed a serious risk of death.


Cases in which the defendant intended to do serious injury, but was not aware that there was a serious risk of death, would be second degree murder. By dividing murder into two separate categories, the mandatory life sentence would apply only to first degree murder. Second degree murder would carry a maximum of a life sentence but would allow the judge discretion in sentencing.
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Extension question


Find the Law Commission report, ‘Murder, Manslaughter and Infanticide’ (2006) (Law Com No. 304), online at www.lawcom.gov.uk. Look at paragraphs 163 to 170 where the proposals are summarised. Then choose one issue and read the main report on that.
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2.4.5 Government’s response to the Law Commission’s proposals


In July 2008 the government issued a consultation paper, ‘Murder, Manslaughter and Infanticide: Proposals for Reform of the Law’ (CP 19/08). This paper rejected the Law Commission’s proposal of completely reforming murder by making it a two-tier offence.


The only area where the government accepted that reform was needed was the lack of a defence for those who use excessive force in self-defence. This reform was implemented as part of the Coroners and Justice Act 2009. Under this Act there is a defence of ‘loss of control’ where the defendant kills through loss of control due to fear of serious violence. If this defence is established the charge of murder is reduced to voluntary manslaughter


See Chapter 3 for more detail on this defence.


This might allow defendants in cases such as Clegg (1995) and Martin (Anthony) (2002) (see Chapter 8, section 8.3) to have a partial defence to a charge of murder which could reduce the offence to manslaughter. However, they would have to prove ‘loss of control’ as well as the fear of serious violence.


The Coroners and Justice Act 2009 does not address the problems of no intent to kill, the difficulty of the meaning of intention, the lack of a defence of duress and the mandatory life sentence. These will continue to be problems in the law of murder.
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Tip


Questions on murder often require knowledge of the issues of mens rea and/or causation. Make sure you know these. They are dealt with in detail in OCR AS/A Level Law Book 1.
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Activity





1  Carlo goes into a small shop, points a gun at the sales person and demands that he gives him all the money in the till. At that moment, Dean, a customer, enters the shop. Carlo panics and hits Dean on the head with the gun. Carlo then runs away.


Dean has serious head injuries and is taken to hospital by ambulance. On the way to the hospital, the ambulance is involved in a collision. This causes further injury to Dean. It also delays getting him to hospital and Dean dies.


Advise whether Carlo is liable for the offence of murder.



2  Discuss whether the law on murder is in need of reform.
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Summary





•  Murder is the ‘unlawful killing of a reasonable person in being and under the King’s (or Queen’s) Peace with malice aforethought, express or implied’.



•  For the actus reus of murder it has to be proved that:







    •  D killed


    •  a reasonable creature in being


    •  under the Queen’s Peace and


    •  the killing was unlawful.








•  For the mens rea of murder there must be:







    •  express malice aforethought, which is the intention to kill, or


    •  implied malice aforethought, which is the intention to cause grievous bodily harm.








•  Foresight of consequences is only evidence of intention so that:







    •  a jury should be directed that they cannot find the necessary intention unless they feel sure that death or serious injury was a virtual certainty as a result of the defendant’s actions, and that the defendant appreciated that such was the case.








•  There are a number of problems in the law on murder:







    •  The law has developed bit-by-bit.


    •  Is it right that someone who did not intend to kill should be guilty of murder?


    •  There is no defence where excessive force is used in self-defence.


    •  The defence of duress is not available for murder.


    •  There is a mandatory sentence of life imprisonment.
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Chapter 3



Voluntary manslaughter
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After reading this chapter you should be able to:





•  Understand the partial defence of diminished responsibility



•  Understand the partial defence of loss of control



•  Evaluate the law on the defences of diminished responsibility and loss of control



•  Apply the law of these two defences to scenario-based situations
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3.1 Partial defences to murder


There are special defences to a charge of murder. These are where the killing occurs when the defendant is under:





•  diminished responsibility, or



•  loss of control.





Diminished responsibility is set out in the Homicide Act 1957 as amended by s 52 of the Coroners and Justice Act 2009. Loss of control is set out in the Coroners and Justice Act 2009. These defences are available only to a charge of murder. They are also only partial defences. This means that the defendant is not completely acquitted. Instead, when one of these defences is successful, the offence of murder is reduced to voluntary manslaughter. It is known as voluntary manslaughter because the defendant had the necessary mens rea for murder.


This verdict of manslaughter instead of murder is important because it means that the judge has discretion in the sentence which he imposes. When a person is found guilty of murder the judge has to pass a sentence of life imprisonment – the mandatory life sentence. However, for manslaughter the judge can give an appropriate sentence. For a defendant suffering mental problems this could be a hospital order. For a defendant acting under loss of control this could be a short term of imprisonment. The imposition of an appropriate punishment links to the theory of fair labelling referred to at Chapter 1, section 1.5.1.
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Key term


Voluntary manslaughter – the verdict where the defendant has a partial defence to murder when the unlawful killing was carried out when the defendant was suffering from diminished responsibility or loss of control.
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3.2 Diminished responsibility


This defence was introduced for the first time by the Homicide Act 1957. Before 1957 if a person with mental problems killed, then their only defence was insanity. The test for insanity is a very narrow one and many defendants who clearly suffer from a mental illness do not always come within it. This is why the defence of diminished responsibility was created.


See Chapter 7 for further information on the defence of insanity.


3.2.1 Definition of diminished responsibility


The defence is set out in s 2(1) of the Homicide Act as amended by s 52 of the Coroners and Justice Act 2009. The effect of this section is that a person who kills or is a party to the killing of another is not to be convicted of murder if he was suffering from an abnormality of mental functioning which:





(a)  arose from a recognised medical condition,



(b)  substantially impaired D’s ability to–







      (i)   understand the nature of his conduct, or


      (ii)  form a rational judgment, or


      (iii) exercise self-control, and








(c)  provides an explanation for D’s acts and omissions in doing or being a party to the killing.





The burden of proving the defence is on the defendant, but the defendant need only prove it on the balance of probabilities.
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Key term


Diminished responsibility – a partial defence to a charge of murder which reduces the offence to one of voluntary manslaughter under s 2 Homicide Act 1957 as amended by s 52 Coroners and Justice Act 2009.


[image: ]





3.2.2 Abnormality of mental functioning


What is meant by ‘abnormality of mental functioning’? Before s 52 of the Coroners and Justice Act 2009 amended the definition of diminished responsibility, the law required the defendant to be suffering from an ‘abnormality of mind’. In R v Byrne (1960) the Court of Appeal described this as ‘a state of mind so different from that of ordinary human beings that the reasonable man would term it abnormal’.
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Case study


R v Byrne (1960)


The defendant was a sexual psychopath who strangled a young woman and then mutilated her body. The medical evidence was that because of his condition, he was unable to control his perverted desires. He was convicted of murder but the Court of Appeal quashed the conviction and substituted a conviction for manslaughter.


[image: ]





Although this case was decided on the old definition, it is likely that the courts will still use the same standard of abnormality. So the test will probably be that D’s mental functioning was so different from that of ordinary human beings that the reasonable man would term it abnormal.


3.2.3 Cause of the abnormality of mental functioning


Under s 2(1) of the Homicide Act 1957, as amended, the cause of the abnormality of mental functioning must arise from a ‘recognised medical condition’.


This is wide enough to cover both psychological and physical conditions. It obviously covers any recognised mental disorder. These can be wide-ranging such as depressive illness, paranoia or Battered Woman’s Syndrome. It also covers any physical condition which affects mental functioning such as epilepsy, sleep disorders or diabetes.


There must be medical evidence given at the trial of an abnormality of mental functioning arising from a recognised medical condition.


3.2.4 Substantially impaired


The abnormality of mental functioning must substantially impair the defendant’s mental responsibility for his acts or omissions in doing or being a party to the killing.


In R v Byrne (1960) the appeal court said that the question of whether the impairment was substantial was one of degree and that it was for the jury to decide.


In R v Lloyd (1967) it was held that ‘substantial’ does not mean total, nor does it mean trivial or minimal. It is something in between and it is for the jury to decide if the defendant’s mental responsibility is impaired and, if so, whether it is substantially impaired. However, as it is a question of fact, the judge can withdraw the point from the jury if there is no evidence on which a reasonable jury could conclude that the defendant’s mental responsibility was substantially impaired.


These two cases were decided on the law before it was amended in 2009. However in R v Golds (2016) the Supreme Court pointed out that there is no indication in the 2009 Act that Parliament wished the words to carry a different meaning. So the pre-2009 law is still relevant.




[image: ]


Case study


R v Golds (2016)


D killed his partner. He admitted the killing. The medical evidence was that he had an abnormality of mental functioning arising from a medical condition. The only issue was whether he was in a psychotic state at the time of the killing.


On the issue of substantial impairment, the judge told the jury that he would not give them specific guidance on the meaning of the everyday word ‘substantially’ unless they requested assistance. He was convicted of murder.


On appeal the Supreme Court upheld the conviction and said that the judge is not ordinarily required to attempt to define the meaning of ‘substantially’. This should only be done where there is a risk that the jury will not understand the meaning of the word.


If a definition is given, the judge must direct that, while an impairment must be more than merely trivial to be substantial, it is not the case that any impairment that is more than trivial will suffice.
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3.2.5 What must be substantially impaired?


The defendant’s ability to do one of three things must be substantially impaired. These things are set out in s 2(1A) of the Homicide Act 1957. They are:





•  to understand the nature of his conduct



•  to form a rational judgement



•  to exercise self-control.





These three points were used in the case of R v Byrne (1960) (see section 3.2.2 above). In the judgment in that case the court said that ‘abnormality of mind’ (the then test for diminished responsibility) was wide enough:




“ to cover the mind’s activities in all its aspects, not only the perception of physical acts and matters, and the ability to form a rational judgement as to whether an act is right or wrong, but also the ability to exercise will power to control physical acts in accordance with that rational judgement. ”





The amendments to the definition made by the Coroners and Justice Act 2009 have effectively put the decision in Byrne into statutory form. So what does each of these three things mean?


Ability to understand the nature of his conduct


This covers situations such as where D is in an automatic state and does not know what s/he is doing. It also covers cases where D suffers from delusions and believes, for example, that s/he is killing the devil when in fact s/he is killing a person. In this type of situation D does not understand the nature of what s/he is doing.


It could also cover defendants with severe learning difficulties whose mental age is so low that they do not understand the nature of what they are doing.


Ability to form a rational judgement


Even if D does know the nature of his/her conduct, s/he may not be able to form a rational judgement about his/her acts or omissions. Those suffering from paranoia or schizophrenia may well not be able to form a rational judgement. Another recognised medical condition where D may not be able to form a rational judgement is Battered Women’s Syndrome.


Ability to exercise self-control


This was the situation in R v Byrne (1960). Byrne was a sexual psychopath. The medical evidence was that this condition meant he was unable to control his perverted desires. The defence of diminished responsibility was therefore available to him.


3.2.6 Provides an explanation for D’s conduct


In order to come within the defence of diminished responsibility, D has to prove that the abnormality of mental functioning provides an explanation for his/her acts and omissions in doing or being a party to the killing (s 2(1B) of the Homicide Act 1957).


This is a new principle of diminished responsibility introduced by the Coroners and Justice Act 2009. There must now be some causal connection between D’s abnormality of mental functioning and the killing.


Section 2(1B) of the Homicide Act explains this principle further as it states: ‘an abnormality of mental functioning provides an explanation for D’s conduct if it causes, or is a significant contributory factor in causing, D to carry out that conduct.’


So the abnormality of mental functioning need not be the only factor which caused D to do or be involved in the killing. However, it must be a significant factor. This is particularly important where D is intoxicated at the time of the killing.
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Figure 3.1 Flowchart on diminished responsibility






3.2.7 Diminished responsibility and intoxication


The defence of diminished responsibility becomes more complicated when the defendant was also intoxicated at the time of the killing.


There are three possibilities to consider:





•  that the defendant was intoxicated at the time of the killing and tries to use the defence of diminished responsibility;



•  that the defendant was intoxicated and has a pre-existing abnormality of mental functioning;



•  that the intoxication is due to an addiction.





The defendant was intoxicated at the time of the killing and tries to use the defence of diminished responsibility


Intoxication on its own cannot be used as the basis of a defence of diminished responsibility. The defence requires that the abnormality of mental functioning must be due to a recognised medical condition and intoxication does not fall within this. This was the position under the Homicide Act 1957 and is still the position after the Coroners and Justice Act 2009. This was confirmed in R v Dowds 2012 when the Court of Appeal stated that if Parliament had meant to change the law, then they would have introduced changes in the 2009 Act.


The defendant was intoxicated and has a pre-existing abnormality of mental functioning


This was the situation in R v Dietschmann (2003).
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Case study


R v Dietschmann (2003)


D was upset because, in his view, V was behaving in a way which was disrespectful to the memory of D’s aunt who had just died. He killed V by repeatedly kicking him and stamping on him. The psychiatrists called by both the prosecution and the defence agreed D was suffering from an adjustment disorder in the form of depressed grief reaction to the death of his aunt. However, they disagreed on whether this had substantially impaired his mental responsibility for the killing. D had also drunk large amounts of alcohol before the killing. He was convicted and appealed.


Lord Hutton said, on the appeal to the House of Lords, that the question was not simply whether D would have killed had he not been intoxicated and he gave the following model direction to be given to juries:


‘Has D satisfied you that, despite the drink, his mental abnormality substantially impaired his mental responsibility for his fatal acts, or has he failed to satisfy you of that?’


Lord Hutton also observed that if the jury decided that D would not have killed without taking the drink or drugs, it was unlikely it would find that the abnormality on its own was sufficient to impair his responsibility.
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The intoxication is due to an addiction


There is a recognised medical condition called Alcohol Dependency Syndrome (ADS) which means that a person cannot control their drinking and this can be used for the defence of diminished responsibility. The leading case on this point is R v Wood (2008).
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Case study


R v Wood (2008)


D was an alcoholic and after drinking heavily, had gone to V’s flat. D claimed he had fallen asleep there and been woken by V trying to perform oral sex on him. D repeatedly hit V with a meat cleaver, killing him. At the trial medical experts agreed that D was suffering from ADS, but disagreed as to whether this had damaged his brain.


The judge directed the jury that if they found that D had suffered brain damage from his long-term abuse of alcohol then the defence of diminished responsibility was available to him. But if they found that he had not suffered brain damage, they then had to decide whether the drinking had been voluntary or not. If it was voluntary then D could not use the defence of diminished responsibility.


D was convicted of murder and appealed to the Court of Appeal who reduced the conviction to voluntary manslaughter on the grounds of diminished responsibility.
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In cases where the defendant has an addiction the jury have to consider the effect of the alcohol consumed because of the addiction as this is classed as involuntary drinking.


If the consumption is not due to the addiction it is classed as voluntary drinking and its effects cannot be considered.


If there is both voluntary and involuntary drinking, so not all the consumption is due to the addiction, the defence can still be pleaded but the jury can only consider the effects of the involuntary drinking, and they have to decide whether this substantially impaired his mental functioning.


The issue was considered again in R v Stewart (2009) when the Court of Appeal set out a three-stage test for juries in such cases to consider:
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