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Darkness fled, light shone, and order from disorder sprung.


—John Milton, Paradise Lost, 1667















Preface



I can remember the exact day I finally lost my faith in formal rules—in the law. It was around the time I learned to do U-turns in an armoured SUV at fifty miles per hour and lived to eat my day’s ration. It was around the time that I practised dodging explosive devices planted on the roads of Amman, becoming proficient enough to make it back in time for a shower and a glass of Lebanese wine before bed.


This was, of course, the easy part. It was the autumn of 2008, and I had just graduated from a two-week survival course in the desert, where Jordanian soldiers and UN security forces simulated terrorist activities to prepare me for, among other things, constitution writing. I had flown out to Amman from London, just before my teaching duties were to begin for the academic year. I was the newly appointed professor of comparative government and law at Oxford, and I would be taking the five-hour flight a few times over the next year, between tutorials and lectures, returning proudly to share my experience with my students.


The morning that I passed my training, a UN officer with an accent from the American South congratulated me as he plucked out a few strands of my hair by the root. This was not a hazing ritual. It was a way of collecting my DNA in case my body was later found in otherwise unidentifiable parts.


I was now ready for the real part of my job as a ‘constitutional expert’, as they called me. Heading this time into Baghdad, I had been invited by the UN Assistance Mission for Iraq to work with Iraqis and Kurds in the government’s Committee for Constitutional Reform.


Our plane that day was far from full. Some of my group had failed the course and were sent home. Others had left early, needing psychological counselling from the trauma of the survival course alone. I sat on that old twin-prop that day, destination Baghdad International, with former counsel for the US government, academic advisors from the United Kingdom who nudged Scotland and Wales towards devolution, and many junior and some senior UN officers from countries all over the world, some of them leaving families behind to take high-paying jobs in a war zone.


I was eager to go. Not for the money. As a short-term consultant with a different day job, I wasn’t being paid much. But as a constitutional scholar, a professor, I thought I had reached the top of my game. As one of my students at Oxford put it, ‘You are writing constitutions, Professor Skach; it doesn’t get any better than this.’ Constitutions are, after all, the most important laws in a democracy, in a country governed by and for the people. They set the rules of the political game, telling us whether a country is unitary or federal, whether it is secular or has an established church. They tell us how our political leaders will be chosen, how and when we can change them, who will represent us and make decisions for our governance. And they tell us not only what our rights are as individuals and as members of identity groups, but also how our individual countries order these rights in a hierarchy based on our nation’s values; and how our government is going to prevent these rights from being trampled on. That’s why constitutions are often known as ‘higher law’.


This wasn’t my first time advising a foreign country on constitutional issues. I had been a dedicated disciple of the law and had published work about constitutions early in my career, first as a young graduate student and with my academic supervisor at Columbia University, and later as a professor at Harvard University, I had gone to Madrid to address former presidents and prime ministers, travelled frequently to established or emerging European democracies to meet with members of constitutional review countries or constitutional courts, and welcomed MPs from other continents who visited my office to discuss what I considered perilous constitutions and ways to build more stable legal architecture. I had spent my academic life talking about which constitutions could help democracy flourish, and I was now moving to Oxford to say it again, accepting invitations to advise, teach, and preach the value of good laws.


Iraq was without a doubt my most dangerous and challenging mission to date. The Iraqis and Kurds, under the auspices of the United Nations, had invited me because they wanted to know how to set their oil-rich country up in a way that encouraged them all to share the vast supplies of oil and gas that were found in only small pockets of the country. I had seen how such revenue sharing had worked in countries like the United States and Canada and Brazil.


These were all federated countries, where power is constitutionally divided between regions (or states), with a central government controlling some areas of policy but not all of them. Iraq was a complex country with a complicated ethnic, religious, and linguistic mix of peoples, with most of the country’s natural resources located in Kurdish territory. If those peoples wanted to remain together as a state, unitary or federal, they would all have to share. But this was easier said and theorised than done.


The Iraqis were considering the merits of moving to a specific type of federal system to hold their country together. I, and quite a few others, thought that if the other Iraqis could accept Kurdish autonomy in certain areas of policy, including language, and if in exchange the Kurds could accept sharing a reasonable percentage of their wealth from the oil and gas with the rest of Iraq, there would be less tension overall and fewer Kurdish calls for independence. No other region in Iraq would enjoy such autonomy vis-à-vis Baghdad. But some evidence from other countries told us that no other region would apparently need to.1


This arrangement, which we call asymmetrical federalism, seemed to work in countries like Spain, where violent separatist movements lost clout among the population when the central Spanish government gave the Basques and Catalans more control over their regions. Basque and Catalan children could be educated in their regional languages rather than in Castilian Spanish. Elderly Basques and Catalans could read street signs in the languages they learned as children, rather than Spanish. The Basques and Catalans could then feel that their subcultures and histories were respected. This, we believed, kept them from wanting to blow politicians up in Madrid. We believed it kept Spain together.2


As I typed out the notes for my first meeting, arranging my data neatly on a PowerPoint slide, our plane hit some turbulence. I put away my laptop and closed my eyes. I tried to imagine what might await me in Iraq. Former colleagues who had been there had shared their stories, embellished with enough detail to elicit envy. Working in a war zone, writing laws and constitutions in particular, was something very few of us had done. The mere thought of participating in some constitutional founding was exciting. Maybe, if they liked what I said, I would be helping to write this higher law.


But I really had no idea.


I had no idea that within only a few weeks, I would return to the lobby of the Méridien Hotel in Amman that I had left only days before, this time scratched, covered in dirt, and smelling of sewage, from my work in Baghdad helping to design a constitution. And that this would be only the beginning.


I remember, very clearly, that horrific morning. Asleep in my camp in the International Zone, I was awakened at dawn by a terrible sound, followed by a violent shake. Our camp had been hit by a 240-millimeter rocket, meant for our neighbours at the US Embassy but falling short and hitting us hard. My survival instinct and two weeks of training kicked in, and I reached not for my clothes but for my helmet and metal jacket, snatching up my grab bag: a small sack with basic supplies and cash. I sat there in the darkness, in underwear and protective equipment, in my sandbagged room, waiting. How many were hurt? How many were dead? Would we be captured? Killed?


I thought, So this is constitution writing.


A knock at my door made me jump. My colleague, a father of two young children living back in North America, stood there. He was OK and had come to see whether I was. He told me what had happened, and that we had no more electricity in the camp and no more running water. We were now going to be evacuated by tanks to a local Iraqi school which had recently been converted into a UN base. As we awaited ambulances, the camp’s administrators briefed us on the attack: three people were dead, thirteen injured. We got off lightly, they said; it could have been much worse, and they remembered when it was.3


I’ve thought about that moment ever since and will do so for the rest of my life. I thought about it later that very day, while sloshing through sewage in the converted Iraqi school, where we, the survivors, shared a very limited supply of bottled water, and the UN’s Bangladeshi cooks—those who survived the attack—tried to put something together for us to eat. I thought about it later again that day, as I climbed into a tank with three heavily armed American soldiers, as they drove me down sniper alley to Baghdad International Airport. I thought about it as I gratefully sipped the orange Gatorade they handed me and looked out the tiny window at this cradle of civilisation.


I left that alley feeling not only traumatised but guilty. For at that moment, the faces of the sheiks I had met, of the Iraqi and Kurdish ministers who had welcomed me and given me black lime tea, came back to me, and I realised that nothing or no one could help these people but themselves. No law, no rule. And any constitution that I or others might try to encourage them to adopt might possibly make things worse, and perhaps already had. Because laws and rules and constitutions are in the end much like human-to-human stem cell transplants. Without the pre-transplant conditioning therapy which prepares the patient, especially patients with long-standing medical problems, the complications of introducing foreign bodies can be catastrophic. So, I now thought, it could be with laws.4


It was there, in the tank surrounded by three American soldiers, that my career changed. There I finally acknowledged what I had always felt but suppressed: that higher laws, and rules more generally, can themselves be the seeds of order’s own destruction.
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Part I



THE PROBLEM















Introduction



My own life as a law-promoting adult probably began with the fall of the Berlin Wall. I had just finished my undergraduate degree, and all around me the world was opening up. Pinochet had just lost the plebiscite on the continuation of his dictatorship, and the Southern Cone of South America was moving away from its military men. Mikhail Gorbachev, in a different hemisphere, had recently announced glasnost—his policy of open discussion of the political, economic, and social state of the Soviet Union. And I, as a young woman starting a PhD, could not help but be fascinated by the possibilities that all this democratic experimentation promised. Living in New York only fed that curiosity. We students spent long days on Columbia University’s tree-lined, gated, and guarded strip of land between Broadway and Amsterdam Avenue—a flattened ivory tower, smack in the middle of a complex, diverse metropolis. My fascination began on day one. The corridors of the International Affairs Building at 124th Street were plastered with urgent-looking signs announcing, practically shouting, the cancellation of certain courses and the mad race to carve new ones. In that ‘TBA’ nature of our world order in the early 1990s, Soviet Law was cancelled, to be replaced by Law-Making in the Former Soviet Space. ‘Communist’ in many of the titles was changed to ‘Post-communist’, or something similar. Command Economy was now Economies in Transition. And so forth. Here we were, in a living laboratory, where before our very eyes old rules and authority structures crumbled, as countries in this vast region of the world began yet another metamorphosis, scrambling, first and foremost, to craft new rules and new laws. The edifice of the Cold War, which we had grown up believing would be settled catastrophically by nuclear weapons, was now being dismantled like a Potemkin village, one law at a time. The temptation for those interested in promoting democracy and crafting better laws, democratic laws, and constitutions full of rights and liberties was simply irresistible.


In the first year of my PhD, I wrote a paper with my supervisor that would become a part of this process. The work would solidify me as a card-carrying rule promoter, a believer in the idea that having the right rules, providing the right incentives for humans through the correctly chosen rules, was the way to carve good democracies and great citizens. Working late into the night, fuelled by good Ethiopian food and my brother’s late-night deliveries of Ben & Jerry’s, we managed to dig up some of the first evidence of a remarkable correlation: if you wanted to ensure that your young democracy became a stable—or what we academics call consolidated—democracy, you wanted a parliamentary constitution and not a presidential one. We had data from around the world to show that, when people became frustrated with their directly elected presidents either because they governed poorly, or because they didn’t produce the policies citizens needed, or because they were fighting with the majority in the parliament and there was deadlock, there were only two ways to remove these leaders outside of an election—and both were costly. The first was through the lengthy legal process known as impeachment which, as we know from the United States, is both rare and divisive. Or there’s the quicker but bloodier solution—a coup. The latter had become endemic in the presidential systems of Africa and Latin America where military men became political players—places that had taken the US presidential constitution as inspiration.1


Of course, parliamentary constitutions did also fail, just not as often, it seemed. But the more I began to look under the skin of these places, these polities that were plot points in our graphs, the more I began to wonder whether just changing the rules was really the answer. It might have been the summer I spent in Rio de Janeiro and Brasilia, meeting with former military leaders and trying to understand whether parliamentary rules would work in a country that, historically, was drawn to strong, charismatic leadership—the kind of caudillo who could deliver independence from a colonising power. In that breathtakingly beautiful country, with its equally beautiful people, the Gini coefficient, a standard measure of income inequality, regularly hovers around a very unequal 50 per cent, where zero is perfect equality.2 Deeply polarised in terms of income but also troubled by great divisions between rural and urban areas, Brazil’s complex social, economic, and geographic landscape led to the kind of schism that can facilitate widespread corruption and extreme fluctuations between apathy and activism, fuelling the rise of charismatic but problematic leaders.3


Or it might have been the year and a half that I spent in Heidelberg, researching the causes of the fall of Weimar Germany, which had been one of the most progressive in existence in its time. I studied that constitution under the Ginkgo biloba trees that Goethe was so fond of. At the time I believed that an important element of the Weimar Republic’s demise was the coincidence of fatal rules in its constitution, including the famous Article 48, an emergency-decree power that enabled presidents, with the help of the armed forces, if needed, to take the vaguely defined ‘measures necessary’ during times of crisis.4 But my German friends and colleagues seemed more persuaded by historical voices at home who wondered whether Weimar’s problems had more to do with that republic being a complicated social fabric on the eve of economic crisis and at a critical juncture in world history—and so a democracy without democrats.5


It might have even been the bitter cold February I spent in Moscow, interviewing human rights activists and government ministers, including Galina Starovoytova, Yeltsin’s minister for ethnic affairs, who spoke generously with me in a Pizza Hut across from the Duma and whose assassination I would read about only a few months later. As she explained to me how difficult it was to work with many of Russia’s new leaders, who were not ‘team players’, the awareness grew in me that rules and their incentive structures were one thing, personalities and attitudes another.6


With each real-world experience, my doubts about the power of laws mounted.


As a professor of government and law, and a practitioner advising foreign governments and educating their elites, I have perhaps been in denial about what I have known for a long time—that democracy isn’t working well. Anywhere. In spite of a lot of work on getting the laws right. It is something we in the universities and think tanks have been documenting and describing for decades. At first, in the 1980s, we were hopeful as we watched South American dictatorships open up after years of brutal repression. But within a decade, these transitions to democracy in the Southern Cone stalled, resulting in what the Argentine scholar Guillermo O’Donnell coined ‘delegative democracy’: partial democracies led by presidents who were freely elected but who behaved more like caudillos than accountable leaders.7


Then we all triumphed at the fall of the Berlin Wall in ’89, only to watch right-wing populists, like Fidesz in Hungary and the Law and Justice party in Poland, slowly infest central and eastern Europe in the 2000s, infecting the region with xenophobic messages of intolerance, including outrageous statements and policies aimed at Jews, Roma, and the LGBTQ+ community.8 We sat mesmerised as peoples across the Arab world fought for their democratic spring in the early 2010s—then saw their efforts result in a cold, bloody Arab Winter, with civil wars in Syria, Libya, and Yemen. Here, the popular movements were crushed not only by those in power but also by counterrevolutionary groups within society who resisted the ambiguity of change.9 We also watched citizens reject the European Constitution—reject the chance for a ‘We the Peoples of the United Europe’ to come together and make a unique, codified commitment to one another; and then years later, we lived through Brexit and the uncertainty of Europe’s social and economic future as parts of the Continent started moving back into their pre-union corners. With Russia’s invasion of Ukraine on Europe’s doorstep, we were both horrified and dumbstruck, but then we just got on with our lives as the war and its refugees became routine. We were sitting idle as Old Europe saw a re-emergence of hatred towards ‘the other’, some even filmed without acting, like tourists at a horror theme park. In the midday sunshine of an Italian coastal town, a street vendor—Alika Ogorchukwu—was even beaten to death with his own walking stick as people passed by.10 This is what our societies had become.


But it wasn’t only society that didn’t behave well. Back in the United States, we were horrified at the ways ‘democratic’ law and order failed Rodney King, a citizen whose basic human rights should have been protected by his country’s constitution and its state machinery. Instead, those rights were violated by those members of the state we entrusted to protect him, as would happen again, with Eric Garner, Michael Brown, then George Floyd and Tyre Nichols and countless others. In cities around the United States, a basic and fundamental tenet of democracy—accountability for those in charge when they failed their duty—seemed absent. We even sat spellbound as the laws governing free and fair elections nevertheless gave us someone not completely committed to democracy, arguably a narcissistic demagogue, to lead the country, though we had known for a good while that the most democratic constitutions promised liberty and equality while also producing Joseph McCarthys and Jean-Marie Le Pens.11


So both our political classes and the societies they represent are shattered after a tremendously challenging decade. From the Partygate scandal in the United Kingdom to the January 6 attack on the US Capitol, and others between, we wonder why our political leaders are acting so irresponsibly when the rest of us are in desperate need of good governance. Data from the World Justice Project 2022 is telling us that this is not just a subjective scholarly rant: for the fifth year in a row, the rule of law, the idea that government is bound by the same clear, consistent rules and norms it sets for us, has declined in most countries around the world.12 And as a result of this decline and our disappointment in our leaders, we are all, more than ever, democracy’s discontents, with opinion polls telling us that trust and distrust in government across much of the industrialised world are evenly felt—the same percentage of people trust government and distrust government. And that is here, in the industrialised world, with all its formal laws, where things should be a lot better than this.13 Perhaps it is no wonder that a recent Ipsos survey showed that, on average, only 30 per cent of adults trust other people.14


Public intellectuals around the globe are proposing solutions to this critical mess—but their solutions come out of the same toolbox we have drawn from for centuries.15 They are suggesting more rules to fix our broken democracies. More innovations for our political leaders. These tweaks may be helpful, indeed sometimes even necessary; but they also often amount to little more than bandages in the long run and, more often than we realise, make matters worse because we then sit back and rely on the political elites to fix things for us, to somehow succeed where they failed before.


Our constitutions and some of our laws have of course worked—they have, in some cases, provided great relief from arbitrary and brutal dictatorship, from the kind of tyranny that previous generations have known or the kind that is currently experienced by some inhabitants of the 111 countries in the world that are still rated as ‘not free’ or at best ‘partly free’ by international observers like Freedom House. In these not-free or partly free countries, individuals do not enjoy many of the basic political rights and civil liberties that we have fought to get in our ‘free’ spaces.16 And to be sure, there are certainly many cases in which individual citizens, or groups of citizens, have used their laws and their constitutions to push for greater freedoms. From invoking the right to life to protecting the environment in Nepal and Montana, to using courts to safeguard access to food and reduce greenhouse gas emissions in the Netherlands and Pakistan, everyday people and interest groups are definitely calling on and using their laws and their constitutions for positive change—to better protect their rights. Certainly, laws that will regulate AI, that will protect young people from the potential harms of social media, that prohibit us from killing and abusing one another, and that deter large corporations from taking huge advantage of consumers have been and will continue to be welcome and perhaps essential legal additions, even in the vision I argue for here. There are plenty of examples of why law cannot and should not be disregarded or dissolved, and why we should not try to escape the law’s limitations.


However, with law we are constantly walking a fine line between liberties, and the potential harm in their exercise. The right to bear arms, to free speech, and other so-called rights are not absolute or even widely accepted. Rights, or liberties, and the laws that protect them are contested because your freedom to do something may well interfere with my freedom, or your freedom as a member of a group (a religious or racial community) may be greater than mine, because I am not a member of that group. Think, for example, of the dispute arising during the COVID-19 pandemic, when some religious communities declared a special need to be exempt from laws prohibiting communal gatherings during lockdown; or when some public health officials defended group protests over police brutality, acknowledging that these gatherings were likely to spread COVID but demanded that they be allowed, noting that “racism also poses a dire health threat.”17 The laws and the constitution that give liberty to some must be constantly open for debate and discussion—because that liberty and its exercise do not come without potential conflicts, problems that I want to explore in detail in the pages that follow.


So one of the main tenets in this book is that it is not necessarily the laws per se that are causing the problem but the way we have relied on them to solve problems, to instruct us—the multiple ways we have used them as substitutes for our own judgement and collective action. It’s a bit like writing a university essay: I remind students that we don’t want to simply repeat the authors that have come before us. We use them as guides, standing on their shoulders but critically so. We lean on them to make our own arguments, rather than hiding behind them, uncritically and without thinking.


And so it is with the law. We may need and even want to lean on it from time to time, surely, but the heavy lifting needs to be done by us.


We have been clinging to a fixed point in history for a long time now, a point in which modern liberty was defined for us, not by us. This point in our history marked the end of what some philosophers believed was an awful state of nature, before any social organisation, the end of the nasty, brutish world so vividly described by political theorist Thomas Hobbes.18 The Leviathan, our saviour, came in the form of a strong and undivided central government authority based on a contract. We had arrived, albeit through pain and suffering and a brutal war of all against all, to craft laws and even higher laws, which gave us an enduring structure and a healthy, stable order. We had arrived at liberty. We could choose our governments now, rather than have them imposed on us. We were able to enjoy many freedoms, which became understood as rights. But even if we believe in this metaphor as a useful picture of our progress, we are in a different place now. Just as we have left medieval medical practices far behind, should we not also update our idea of governing and of being governed? As Philip Morris tried to get American women to believe in the 1960s, ‘You’ve come a long way, baby.’ Yes, we have. But why should we stop here?


I am not proposing more fixes via more laws. Because I believe, now more than ever—with unprecedented technologies linking individuals, connecting the common people across the entire world—that now is the time to move outside of this inadequate box of laws and rules and hierarchical leadership, and instead make democracy work a different way. One citizen at a time.


Nevertheless, every grand funeral needs its oration, an opportunity not to praise Caesar but to bury him. To reckon with the end of constitutions as we now view them, we need a brief discussion of what law is and where it came from, why it has taken on such importance in our lives. I hope to show you why our reliance on the law to do the work of living together has become so problematic, and then show you how to engage with the solutions. What follows is a discussion of the areas I believe are key to fostering good citizenship now: leadership, fundamental rights, public spaces, food security and the environment, social diversity, and education. Here I make six interconnected suggestions that can help us become better citizens today, by helping us move away from being subjects and towards being citizens. My six ideas begin with, and are grounded in, an alternative to the idea that order is identical to stability: I ask you to instead think of order as spontaneous, self-enforcing cooperation. This is the kind of cooperation that calls for multiple leaps of faith and trust, for a way to frame our social interactions that does not rely heavily on rules and authority to dictate actions. It is transient and must be. It is contingent, and because of its contingency it may seem precarious, but think of it instead as adaptable. It is currently rare, but if it can be encouraged by stepping away from the constraint of rules, it can flourish and continually reinvent itself, providing perhaps the only social glue that will enable civilisation’s discontents to get along and take care of one another.


This is, I hope to show, true citizenship. It is still membership in a state, to be sure. And as members of a state, we have a right to expect certain protections, as well as obligations to the state and its other members. But this belonging to a state involves belonging to a community of citizens, and it requires horizontal, reciprocal relationships—not just vertical ones—if it is to be real. So citizen here is defined in ideal terms: as a responsible, active member of the community called humanity, a member who enjoys rights but also owes obedience to herself and other humans and has an obligation to respect the rights of the earth and all its living creatures. It is an ideal and, as such, a goal. In the pages that follow, I want to remind us all how to be citizens according to this definition: horizontally, across races, across genders, across nationalities, across age groups—one simple but meaningful step at a time.


Throughout this book, I invite the reader to imagine their ideal citizen and to question their own attachment to the rules we have come to know as ‘the law’. This is not a book about bad laws and good laws, or about how and why to break them; it is a book about how we have become complacent as citizens by hiding behind the law, and what we can do about it now, constructively and without violence. This is a journey we take together; it is a confession on my part as a former preacher of the law, but also a plea: for without first questioning our own attachments to rules and our reliance on laws to solve problems, without acknowledging our own fears about what a world beyond laws might look like, we will never allow our minds to travel in that important imaginative direction that can enable us to envision an alternative world. Let us begin this together and see just how far we can go.


1















CHAPTER ONE



Lessons from the Law


There is a small volcanic island, remote in both time and space, that I think can help us understand why rules are part of the problem. It is a place of sensual beauty, surrounded by a coral reef, the air scented by baobab fruit and ylang-ylang. Lost in the Mozambique Channel, so tiny, and perhaps to some so insignificant, a set of islands known as Mayotte nevertheless serves as an important microcosm of the contemporary world.


On a blistering July afternoon in 2005, I arrived, malarial and unveiled, on this island during my summer break from teaching, intending to study the version of Islamic law practised here since the seventh century. Hakim, the grand qadi of Mayotte and the highest religious authority on the island, welcomed me into his courtroom. It was here, as Hakim explained this mysterious place, in a colourful breeze-block building adjacent to the mosque, that I began to think profoundly about what law really was.


We began with the Qur’an, one of the sacred texts that guides Islamic judges such as Hakim in their decision making. According to the holy book, Allah gave order to the universe by calling the earth and sky to come together in obedience to him: the earth and sky, not man, were first made subjects of Allah and depended upon his authority for a good and safe cosmic order. Authority, and everyone’s and everything’s obedience to it, were born. Almost all religious traditions, including my own, share a similar creation story. Take, for example, the book of Genesis, sacred to Jewish and Christian peoples, where we are told that God created the universe in a precise and good order out of nothing:


And God said, Let there be light.…


And God made the two great lights; the greater light to rule the day, and the lesser light to rule the night: He made the stars also.


And God set them in the firmament of heaven to give light upon the earth, and to rule over the day and over the night, and to divide the light from the darkness: and God saw that it was good.


Indeed, in the Abrahamic religions, including the one in which I was raised, this precise and good order created by God was to last through all generations. But of course, order would then require the obedience of the original couple, Adam and Eve, and their compliance with God’s authority. In many countries of the world today, it is this narrative that is embedded in our social fabric: in our families, our communities, and our leaders. It infuses and gives shape to them.


Other creation myths in different parts of the world are based on a conception of the world before the divine order as terrible chaos rather than nothingness. Some Korean narratives tell this story, for example, with complex, combined influences of the various faiths that have been important to Korea’s history, including Confucianism and Buddhism, Shamanism and Christianity, in multiple and subtle variations.1


These creation myths, in spite of their differences, each claim that the order of the universe that came after divine intervention is both good and requires authority. Other myths from other cultures, including some Meso-American narratives, also inculcate an attachment to order and authority, but the good order comes about when authority in the form of gods destroys what was considered problematic and then recreates what is not.2


Back in the biblical Garden of Eden, through their mere humanity, their curiosity and hunger for knowledge, Adam and Eve blew it, spoiled the good original order, resulting in humanity’s eternal search to restore God’s ‘good’ order and open the door to salvation. Fortunately, God made it a bit easier, for he gave future generations their first principles, or standards of behaviour, which then became written rules, to help this process: Obey only me. Do not kill. Do not steal. Et cetera. These rules had and continue to have important functions in societies and communities around the world. But the problem just might be that they were also used as the origin of our modern secular laws and the basis, eventually, of our constitutions. We were told how to behave, how to do the right thing. So Secular Fallacy No. 1 was born: nature needs authority for good order to exist.


All these rules were apparently necessary, especially as our families grew larger, our tribes grew into communities, and our contact with others expanded. Rules were a good start at stable order, at helping us escape the constant conflict and disagreement that were inherent in human nature. And they were also a start of an imposed predictable order, not an emergent one. But by now being articulated as rules rather than guiding principles, and by being imposed by some authority, they also suggested, ironically, that left to our own devices, we would steal, we would kill, we would behave like savages in the state of nature. Rules were the answer to the perceived disorder of nature. And so Secular Fallacy No. 2 was born: what is good about this good order is that it is imposed by an authority and is actually stable.


Eventually, our populations grew larger, and they grew much faster than our resources did. Now we needed something more, something bigger and better: we needed something to keep our emerging societies safe, stable of course, and predictable—because predictability helps keep things stable. We needed something that tied us into our group and allowed members of the group to get along primarily with each other, while keeping others out. We needed something that carried with it a form of consequence when the rules keeping stable order were broken. That something was law.
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