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[image: ]












[image: ]


Knowledge check


Rapid-fire questions throughout the Content Guidance section to check your understanding.
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Knowledge check answers




	
1  Turn to the back of the book for the Knowledge check answers.
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Summaries




	
•  Each core topic is rounded off by a bullet-list summary for quick-check reference of what you need to know.
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About this book





This Student Guide on US and comparative politics will help you to improve your knowledge, understanding and skill in relation to the Edexcel A-level Politics Paper 3. It covers an outline of all the key topic material, an explanation of the key assessment requirements of Paper 3, plus student answers to exam-style questions together with examiner comments.


The Content Guidance section deals with all the topics and all the main areas you need to understand, as outlined in the Edexcel A-level specification. The main topics are: the US Constitution and federalism, US Congress, US presidency, US Supreme Court and civil rights, and US democracy and participation.


You can use this section to familiarise yourself with all the key ideas, arguments and concepts. It also provides you with a range of up-to-date evidence which you can use in your essays. As well as knowing all the key theories and facts, you will also need to be able to both analyse and evaluate key information.


Throughout this section there is a series of Knowledge checks, which you should use to ensure that you fully understand a topic before moving on to the next one. The answers to the questions are at the end of the guide. The advice in the Exam tips boxes is designed to help you avoid significant common errors made by students, as well as guiding you towards good practice. In order to enjoy and achieve, it is important to understand how the different parts of the specification connect together. To help you do this, synoptic links are provided across the US course and comparative links between UK and US politics.


The A-level examination requires you to be able to compare the US and UK systems in specific areas of each topic. This includes both the similarities and the differences between the politics of these two countries. The requirement does not cover all parts of each topic, only those which are specified by the Edexcel examination board. Each topic chapter in this guide has a comparative section, which makes clear what you need to know. Before tackling the comparative sections it is important that you have studied the relevant UK topic beforehand (these are assessed in Papers 1 and 2).


The Questions & Answers section outlines how the exam board will assess your answers. It also provides you with a range of answers of different standards, with examiner-style comments. This will help you to understand what a successful answer requires.


This guide is just that — a concise outline of what you need to know. For more detailed information you can use other A-level politics textbooks such as Pearson Edexcel A level US Government and Politics by Anthony J. Bennett, David Tuck and Simon Lemieux, published by Hodder Education in 2021. You must also be aware of the ever-changing nature of the US and UK political systems and maintain an awareness of developments in current affairs. You can do this online via media outlets such as the Washington Post, New York Times or Politico. In addition, there are some excellent online politics resources aimed at updating A-level politics students. Reading articles from Politics Review or following Twitter feeds such as @LGS_politics can help you to understand the necessary theory and the latest examples.


We hope you enjoy US and comparative politics as much as we do and hope that this book adds to both your appreciation and success in this area.












Content Guidance







The US Constitution and federalism




The nature of the US Constitution


The creation of the US Constitution at the Philadelphia Convention, and its ratification in 1789, forged the 13 formerly British colonies into the new, sovereign country of the United States of America.
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Constitution A set of principles and practices which outlines how a political system runs, the location of power and the relationship between the government and the governed.
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Vagueness, codification and entrenchment


At 7,000 words, the US Constitution is a comparatively short document. It is therefore vague in places while being specific in others. It is divided into seven articles, with the subsequent addition of 27 amendments, and outlines the powers of each branch of government and how the new country would operate as a democracy.
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Comparative link


The UK Constitution is uncodified, making it more flexible and detailed than the US Constitution, but also more difficult to understand and potentially open to abuse.
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Some of the powers given to federal government are explicitly stated within the Constitution, while some powers are those that have been interpreted as a result of the vague nature of the Constitution.




	
•  Enumerated powers are those which are explicitly laid out in the Constitution and given to a branch of government: for example, Congress is given the power to impeach the president.


	
•  Implied powers are those which are taken and exercised by a branch of government without it having been given this power explicitly. Instead it is interpreted from the language used in the Constitution: for example, the ‘necessary and proper clause’ has allowed Congress far greater scope over what laws it may pass than is explicitly laid out.
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Synoptic link


Implied powers can allow the three branches of government to expand their powers beyond the Constitution. The use of executive orders can allow the president something akin to limited legislative power (see page 37).
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The US Constitution is entrenched, ensuring that it cannot be easily changed. Importantly, the Constitution requires a ‘supermajority’ in order for any formal amendment to be added to it. This makes the process very challenging and is one of the reasons so few amendments have been added in over 200 years.
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Entrenchment The system for amending the Constitution being protected by law. In the US Constitution, Article V outlines the amendment process.
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Knowledge check 1


Why is the ‘necessary and proper clause’ nicknamed the ‘elastic clause’?
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The constitutional framework (powers) of the US branches of government


The first three articles of the Constitution outline the enumerated powers of the three branches that make up the federal government of the US. The main enumerated powers of each branch are:




	
•  Congress (Article I): all legislative power; power to lay and collect taxes; regulate commerce; coin money; declare war; override the presidential veto; impeachment; investigation; ratifying treaties and appointments (actually enumerated in Article II)


	
•  President (Article II): recommend legislation; sign or veto legislation; commander-in-chief; nomination of judges; power of pardon


	
•  Supreme Court (Article III): judicial power





In separating out the powers in this way, and allowing each branch the power to check the actions of the others, the US Constitution should ensure that no one branch of government becomes too powerful.
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Knowledge check 2


Where does the Supreme Court formally get the power of judicial review from?
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Exam tip


Make sure that you are aware of the difference between ‘separation of powers’ and ‘checks and balances’, and how they relate to each other.
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The other articles deal with the role of the states (Article IV), the amendment process (Article V), the supremacy of the US Constitution to all other law (Article VI) and the requirements for the ratification of the Constitution (Article VII).







The amendment process


Article V explains how amendments to the US Constitution can be made. The formal process is shown in Table 1.


Table 1 The amendment process
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There have been 27 amendments to the US Constitution:




	
•  the Bill of Rights (First to Tenth), which protects freedoms such as speech, religion and assembly and freedom from cruel and unusual punishment, and which reserves all other powers not mentioned in the Constitution to the states


	
•  the Twelfth, Twentieth, Twenty-Second and Twenty-Fifth, which all clarify the presidential election and succession procedures


	
•  the Civil War amendments (Thirteenth to Fifteenth), which ensure that recently freed slaves will be treated equally under the Constitution


	
•  the Sixteenth, which allows Congress to raise income tax and is the only amendment which directly overturns a Supreme Court ruling


	
•  the Seventeenth, which makes the role of senator elected rather than appointed


	
•  the Eighteenth and Twenty-First, which respectively ban and then allow the production and sale of alcohol


	
•  the Nineteenth and Twenty-Sixth, which change voting eligibility, removing gender requirements and lowering the voting age to 18








Advantages of the process





	
•  The requirement for supermajorities ensures the broad support of the US population for any amendment.


	
•  It protects the Constitution from being changed by a short-lived popular opinion.


	
•  It prevents tyranny — of the larger states over the small by valuing each state equally in the process, and of the federal government by requiring state approval.


	
•  It works — there have been a number of amendments to the Constitution.
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Synoptic link


The rights outlined in constitutional amendments allow the US Supreme Court to interpret civil rights and pass judgements to extend, protect or change them (see page 55).
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Disadvantages of the process




	
•  The requirement for a supermajority makes it very difficult to pass any amendments, meaning the Constitution may become outdated.


	
•  Due to the requirement for supermajorities, it is possible for minority interests to be ignored.


	
•  Mistakes have been made — the Eighteenth Amendment being later repealed by the Twenty-First Amendment shows that the process is not rigorous enough.


	
•  It is possible for a small number of states to prevent an amendment passing, even if it is supported by a majority of the US population.
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Supermajority The requirement to gain a level of support which exceeds a standard majority of 50% + 1.
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Exam tip


To achieve AO2 analysis, you must explain why these points could be considered an advantage or a disadvantage. Do not just describe them.
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The principles of the US Constitution


The Founding Fathers wrote the US Constitution using a number of key principles that are evident in the text of the document (even if the principle is not explicitly named in the text). These ‘principles’ are the beliefs the Founding Fathers were trying to uphold in their newly independent country.
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Principle A basic idea or belief which provides the framework for US democracy and is embedded within the US Constitution.
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Federalism


A federal government is one in which two levels of government exist, with each having its own powers. In the US Constitution, these two levels are ‘federal’ (or national) government and the state governments.


The words ‘federal’ or ‘federalism’ do not actually appear in the US Constitution but the principle can be seen throughout the document in the ways in which power is divided. The Constitution tries to protect the powers of both federal and state government in a number of ways. These are shown in Table 2.
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Federalism The principle of shared sovereignty between the federal (or national) government and the states, where each has its own areas of power and responsibility.
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Knowledge check 3


Who were the Founding Fathers?
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Table 2 How the Constitution protects the power of the states and federal government








	Protecting the power of states

	Protecting the power of federal government










	



	
•  Tenth Amendment


	
•  The states control how elections are run in their state


	
•  Frequent, staggered election cycle


	
•  States appointed their senators (until 1913)






	



	
•  Enumerated powers in Articles I, II and III


	
•  Implied powers such as the ‘elastic clause’


	
•  The power to raise tax so federal government would be funded














The powers of federal government are enumerated in the Constitution: any powers that are not listed here were expected to be carried out by the state governments. The addition of the Tenth Amendment in 1791 made this expectation clear:


The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.


In the event of disagreement between the federal government and the states over the exercise of these powers, the Supreme Court would be the body that decided on the outcome. Federalism can also be seen in the requirement for both national and state-level approval for amendments to the Constitution (see Table 1), and in giving the states the power to choose their own two senators to send to national government.
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Synoptic link


Laws such as Obamacare arguably diminish states’ rights. Such challenges to federalism are often good examples of the growing power of the presidency (see page 42).
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Separation of powers and checks and balances


In order to ensure that the newly independent country would remain free from the tyranny it had faced from the British, the Founding Fathers applied the principle of the separation of powers throughout the Constitution (see Table 3). This means that each of the three branches of government must remain completely independent of the others, be selected by different processes and with nobody allowed to be a member of more than one branch. This would prevent any one branch holding too much power and would require the branches to cooperate in order for government to work. Jeff Sessions had to step down as a US senator in order to take up the role of attorney general in President Trump’s cabinet.
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Separation of powers The division of government into separate bodies — legislature (Congress), executive (president) and judiciary (Supreme Court) — each with its own powers, personnel and buildings.
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Knowledge check 4


The principle of ‘separation of powers’ comes from which political philosopher?
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Table 3 Separation of powers








	Theoretical name

	Legislature

	Executive

	Judiciary






	Theoretical role

	Create law

	Carry out (execute) law

	Interpret law






	US name

	Congress

	President

	Supreme Court









The Founding Fathers also gave each branch the ability to limit the actions of the other branches. This would ensure that no single branch became dominant over the others. This is known as checks and balances, of which the key examples are:
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Checks and balances The provision of powers to each branch of government that allows one branch to prevent another branch from acting.
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Checks by Congress




	
•  Override the presidential veto with a two-thirds supermajority in both Houses of Congress.


	
•  ‘Power of the purse’ — Congress, as the representative of the taxpayers, controls the budget and therefore the money that the president is allocated.


	
•  The Senate can ratify or reject treaties and appointments (to federal offices or courts) put to them by the president.


	
•  Congress can impeach the president for ‘treason, bribery, or other high crimes and misdemeanors’.










Checks by the president




	
•  veto any legislation from Congress


	
•  recommend legislation to Congress at the State of the Union address


	
•  power of the pardon


	
•  nomination of federal officers and justices










Checks by the Supreme Court




	
•  judicial review














Limited government


The Founding Fathers wanted to create a government that could not limit the freedoms of its citizens or states, and would not become too large or powerful. Throughout the Constitution there are requirements that stop the federal government from acting in any way it wishes — this limits what the federal government can do.


The most obvious limits on the federal government are the systems of separation of powers and checks and balances, which limit the actions that each branch can take and allow them to prevent each other from acting. In addition, the Bill of Rights (First–Tenth Amendments) protects the basic freedoms of US citizens including those that might not be explicitly laid out in the Constitution (in the Ninth Amendment). It also protects the rights of US states in the Tenth Amendment.
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Limited government A government which is subject to restrictions on its actions and powers.
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Exam tip


The effectiveness of checks and balances changes over time depending on a range of factors, such as divided government or approval ratings. Avoid simply stating that the system ‘works’ or ‘does not work’.
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Bipartisanship


The Founding Fathers were not in favour of political parties, but some of them seemed to believe that the formation of parties was inevitable. The Constitution does have some safeguards that prevent parties from being too powerful. While the word bipartisanship does not appear in the Constitution, the concept is evident in a number of ways.




	
•  The staggered election cycle, with the House of Representatives elected every 2 years, the president every 4 years and the Senate every 6 years (although one-third of senators are re-elected every 2 years), means a different party could control each branch of government.


	
•  Supermajorities are needed in some circumstances, such as for constitutional amendments and to override the presidential veto; this requires party cooperation.


	
•  The checks and balances written in the Constitution mean that in order to achieve anything, the different branches of government must work together.
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Bipartisanship When two opposing parties work together to achieve one policy or initiative.
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Knowledge check 5


How does the Constitution protect government from populism?
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The main characteristics of US federalism


The US is a large and diverse nation; many of the states have their own culture, heritage and identity. The Founding Fathers had to strike a balance between having a national government that was able to defend the country and allowing each state to have its own power. Federalism allowed for this compromise, as outlined above.
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Knowledge check 6


Where in the Constitution are the rights of states protected?
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Exam tip


In demonstrating that the US is federal today, you will need examples — such as the contrasting reaction of state governors to the George Floyd protests of 2020 or the differing legislation on marijuana between states.
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The nature of the federal system of government and its relationship with the states


There is no absolute division between the powers of state and federal government in the Constitution; each is given some powers, but the vagueness of the document allows for a degree of uncertainty. However, interpretations of the Constitution in the years following its ratification established that the federal government was, in effect, supreme over the states:




	
•  Fletcher v Peck (1810) established precedent allowing the Supreme Court (federal government) to strike down state laws.


	
•  McCulloch v Maryland (1819) established precedent that states could not prevent federal government from using its constitutional powers.


	
•  Gibbons v Ogden (1824) established that Congress could control trade between the states, using the ‘commerce clause’ within the Constitution.
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Synoptic link


Even when the Supreme Court rules to uphold states’ rights, there remains an irony that acceptance of these rulings reinforces the power of this federal court, effectively strengthening the power of federal government (see page 54).
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In each of these landmark cases, the Supreme Court ruled in favour of the federal government over the states, a trend which has arguably continued into the twenty-first century. However, the relationship between federal government and state governments has changed over time:




	
•  Dual federalism (1787–1930s) — state and federal governments exercised a roughly equal amount of power but in completely separate areas. The emphasis during this period was on states running their own domestic affairs.


	
•  Cooperative federalism (1930s–1960s) — the division between state and federal responsibility became blurred. Federal government grew larger in response to events such as the Great Depression and the Second World War, taking on some policy areas previously controlled by states.


	
•  New federalism (1960s onwards) — attempts to try and return some of the powers taken by federal government to the states.





The relationship between the states and federal government today is complex, flexible and not easily characterised by one theory.
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Case study


The complex federal–state relationship with marijuana


In 1970 Congress made marijuana an illegal Class I drug under the Controlled Substances Act. The ‘supremacy clause’ of the Constitution makes it clear that federal law trumps state law, therefore marijuana was made illegal in the whole of the US. This can be enforced by federal bodies such as the Drug Enforcement Agency (DEA).


From 1973, however, there has been a growing acceptance of marijuana use within some states. This began with its decriminalisation (Oregon, 1973), then allowing its use for medicinal purposes (California, 1996) and finally for recreational purposes (Colorado, 2012). In these circumstances, state law and federal law are in direct conflict, with marijuana still being illegal at the federal level but ‘legal’ at state level.


Where a state has legalised marijuana use for any reason, people of that state who use it are at risk of being arrested by a federal law enforcement agency for breaking federal law. However, local law enforcement, which is run by the state, enforces the law of the individual state and therefore will not prosecute these people for marijuana use.


The growing number of states legalising marijuana use puts pressure on the federal government to change its law too. In August 2013, the US Justice Department issued guidelines showing it would only prosecute marijuana use in limited circumstances, such as when firearms were involved. This was rescinded in 2017 by Attorney General Sessions. By 2021, 39 states had decriminalised or legalised marijuana in some form — recreational or medicinal. Nonetheless, federally, marijuana remains an illegal Class I drug.
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Knowledge check 7


What does the power of judicial review allow the US Supreme Court to do?
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Exam tip


Having a basic knowledge of the different types of federalism will allow you to compare the extent of federalism in the US today. Comparing change over time is a key analytical (AO2) skill.
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Exam tip


Knowing a few examples very well, like this case study, is more important than knowing the names of lots of examples. To gain analytical (AO2) marks, you need to show the relationship of an example to your theory.
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Examples such as the legal status of marijuana demonstrate the blurred lines between state and federal power today; both retain some power but both equally have influence (if not actual power) over the other.




Under Obama


President Obama considerably changed the nature of the federal–state relationship. As with cooperative federalism, his administration blurred the lines of responsibility between states and federal government. As with new federalism, there were areas where his administration also allowed for individual states’ rights.




	
•  Obamacare required states to provide ‘healthcare exchanges’, but the details of how these were to be set up and run were largely left for each state to determine.


	
•  One-third of the $787 billion stimulus package that followed the 2008 recession was given to state governments to spend, more than under any previous similar bill.


	
•  The Supreme Court protected states’ power in some areas (gun control) and federal government power in others (Obamacare, same-sex marriage).










Under Trump


As a Republican, it could be expected that President Trump would attempt to strengthen states’ rights. Some of the circumstances of his presidency, however, necessitated a national response:




	
•  The $2.2 trillion Covid-19 relief bill funnelled $150 billion in funds directly to states and $300 billion directly to households, while over $1 trillion was spent under the direction of the federal government.


	
•  The protests that followed the death of George Floyd saw President Trump launch a national response, while being thwarted by cities such as Portland which refused his help and allowed the protests to continue in defiance of Trump’s wishes.


	
•  President Trump announced he would create a commission to ensure ‘patriotic education’ and a ‘pro-America curriculum’ in all schools. Education is an area over which states traditionally have a lot of power.


	
•  The Supreme Court protected states’ power in some areas (voting rights, gerrymandering) and federal government power in others (abortion, LGBTQ+ rights). See page 54 for more examples.
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Exam tip


Almost every action by any branch of federal government has an impact on states. Pick key recent policies from Presidents Biden, Trump and Obama and show how they both took away and protected states’ rights — such policies rarely only do one of these!
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Under Biden


While, at the time of writing, the presidency of Biden is less than 6 months old, there have been some notable continuations of trends from the presidency of Trump regarding federalism:




	
•  Biden tried to pressure states into vaccinating teachers, to allow schools to reopen, while saying: ‘I can’t set nationally who gets in line, when and first — that’s a decision the states make…I can recommend.’


	
•  The Supreme Court protected states’ power in some areas (e.g. Brnovich v DNC upheld Arizona restrictions on voting rights in June 2021) and federal power in others (e.g. California v Texas upheld Obamacare in June 2021).










Federalism today


While the federal–state relationship is constantly changing, depending on national circumstances and the administration, some things do remain clear today:




	
•  Federal government controls foreign policy, including war and treaties.


	
•  The use of the ‘commerce clause’ in the Constitution has allowed federal government greater control over the states in domestic policy.


	
•  The enforcement of federal law largely relies on state law enforcement and courts.


	
•  The Supreme Court has the power to change or uphold legislation at state level.


	
•  The nature of US federalism has led to an incredibly complex legal system, economic system and court system, with punishments, taxes and public policy varying considerably between states.


	
•  The size of the US, geographically and in terms of population, means that states and local governments retain considerable control over the daily lives of citizens.


	
•  The diversity of the US continues to develop, and the population of each state can differ vastly — it is projected that by 2060, Hispanic Americans will make up 28.6% of the US population.
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Synoptic link


Federalism results in lots of access points at national and state level. This helps to explain the vast number of interest groups and the large sums of money spent in US politics, and their varying degree of success (see pages 73–76).
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Interpretations and debates around the US Constitution and federalism




The extent of democracy within the US Constitution


Before judging the extent of democracy within the Constitution, it is important to understand the key types of democracy. Liberal democracy, in which the protection of rights, free and fair elections and limited government are of paramount importance; and representative democracy, in which people elect officials to represent them in institutions of government as trustees (not delegates). The US Constitution seems largely to advance both a liberal and a representative democracy, although aspects of the Constitution seem opposed to these ideals. This is set out in Tables 4 and 5.
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Knowledge check 8


What is the ‘commerce clause’?
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Knowledge check 9


What is the difference between a trustee and a delegate?
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Table 4 How the US Constitution upholds and challenges representative democracy








	Upholds representative democracy

	Challenges representative democracy










	



	
•  The House of Representatives is elected directly by citizens of each state


	
•  The number of representatives per state is kept roughly proportional to the population, reapportioning them every 10 years in a census. In 2020, seven states lost one seat while Texas gained two seats


	
•  The frequent election cycle means that congressmen/women have to pay close attention to their voters


	
•  Constitutional amendments have upheld representative democracy; senators are now elected, and women and those aged 18 or over can vote






	



	
•  Senators were unelected until 1913


	
•  States are unequally represented in the Senate — Wyoming’s population is half a million people and California’s is 40 million people, yet both have two senators


	
•  Representation is unequal in the House of Representatives — in the 2020 census, the average Delaware district had 990,837 people; the average Montana district had approximately 542,704 people


	
•  The Electoral College limits the impact of the public vote on the outcome — the election winners in 2000 and 2016 did not reflect the popular vote














Table 5 How the US Constitution upholds and challenges liberal democracy








	Upholds liberal democracy

	Challenges liberal democracy










	



	
•  Key rights are protected by the Constitution for all citizens — the First Amendment alone protects free speech, press, assembly and religion


	
•  The Constitution sets out the rules for elections, including terms, electors and control over elections — the frequent election cycle allows for a high level of accountability


	
•  The separation of powers should protect rights and prevent tyranny of the government — the Supreme Court has struck down state and federal law to protect LGBTQ+ rights






	



	
•  The requirement for supermajorities can lead to tyranny of the majority — women and minority groups have had rights restricted


	
•  The protection of rights for minorities has largely been left to the Supreme Court, which has no power of enforcement. Four cases in 2020 seemingly restricted voting rights in the US.


	
•  Leaving election practices in the hands of states has led to wide variation. This resulted in the claims of election fraud in the 2020 election




















Strengths and weaknesses of the US Constitution


The strengths and weaknesses of the Constitution are rarely clear-cut. Often a point could be interpreted as both a strength and a weakness, as shown in Table 6.


Table 6 Strengths and weaknesses of the US Constitution








	Nature

	Strength

	Weakness










	Codified

	The powers of government are clearly set out and the document is judiciable (AO1), making it difficult for any branch to become tyrannical (AO2)

Example: executive orders



	The Constitution is rigid and therefore can become outdated (AO1), which can make aspects of the document irrelevant to modern life (AO2)

Example: Second Amendment








	Vagueness

	This ensures that the Constitution can be reinterpreted over time (AO1) without the need for formal, lengthy amendments (AO2)

Example: abortion



	Branches of government can expand their power (AO1), thereby diminishing the power given to other branches or states in the Constitution (AO2)

Example: power to declare war








	Amendment process

	The process clearly works, given that there have been 27 amendments (AO1). This means the Constitution can be updated to respond to the wishes of the population in a representative democracy (AO2)

Example: Twenty-Sixth Amendment



	The process is not only incredibly slow, but also allows for minority rights and values to be ignored (AO1). This means that the Constitution may be considered outdated and therefore less relevant today (AO2)

Example: Twenty-Seventh Amendment took 202 years to pass








	Separation of powers

	The Constitution provides each branch with enumerated powers as well as checks on other branches (AO1). This ensures that government remains limited, well scrutinised and responsive to the wishes of the governed (AO2)

Example: Trump and the Tax Cuts and Jobs Act



	The division of powers often leads to gridlock (AO1). This means that government is fundamentally not fulfilling its function of governing, which undermines its power (AO2)

Example: 2019 shutdown








	Federalism

	In guaranteeing powers to states through the Tenth Amendment, the Constitution upholds the principle of federalism (AO1). This protects the rights and diversity of the states in a world where federal government has grown considerably (AO2)

Example: states’ varying responses to George Floyd protests



	The rights of states have been eroded by federal policy and the power of the Supreme Court (AO1). As the US population has grown to over 300 million people, protecting individual rights has often come at the cost of the identity of individual states

Example: abortion rights
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Judiciable The ability of the Supreme Court to judge the actions of the government (federal and state), using the Constitution as the basis for this judgement.
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When evaluating strengths and weaknesses, it is often useful to consider what the Constitution was meant to do. Knowing this, it is possible to debate the ways in which it is, or is not, effective in achieving its aims.







The Constitution’s impact on the US government today


The US Constitution not only outlines how government should work, but places considerable constraints on it too. Crucially, this is not an historical assessment — the impact must be measured ‘today’. Therefore, students must use evidence from recent years that demonstrates each impact. Most ‘impacts’ can then be assessed as positive or negative.




Positive impacts




	
•  Each branch of government is given explicit powers which cannot be removed, ensuring each branch remains relevant, even in times of divided government.


	
•  Frequent elections force representatives to listen to their constituents, ensuring legitimacy of government.


	
•  The acceptance of judicial review means that disagreements can be settled in the Supreme Court.


	
•  The necessity for branches to work together through checks and balances means that majority interests are usually upheld, which should increase support for government.
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Divided government A situation in which one of either the president, the House of Representatives or the Senate is controlled by a different party to the others.
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Negative impacts




	
•  Separation of powers and checks and balances can lead to gridlock, meaning government is not actually governing.


	
•  Federalism means that sovereignty is shared and not only reduces the power given to federal government but also allows states to sue the federal government.


	
•  The role of judicial review means minorities or minority views have been able to stall the functions of government.


	
•  The vagueness of the Constitution has meant ‘loopholes’ have been exploited, such as executive orders, which has allowed for the dominance of one branch over another.





In assessing the impact ‘today’, the circumstances are key. If federal government is controlled by one party, if there has been a national disaster, or if a president has just been elected, often federal government is more effective. In times of divided government, in times of low approval ratings, or in the later years of a presidency, the impact of the Constitution is often more negative.
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Comparative link


The negative impacts of the UK Constitution on government are often fewer than those of the US Constitution on the US government, as the fused nature of UK government means it is more able to shape the Constitution.
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Exam tip


Do not ignore words such as ‘today’ or ‘now’ in exam questions. They are asking you to focus on recent years, not a description of history. For top marks, students must use modern examples and compare these to the expected roles and powers laid out in the Constitution.
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The debates around the extent to which the US remains federal today


While the focus of international news is often the institutions of federal government, the role of state governments in everyday life in the US is crucial. In 2019, while there was one federal government and 50 state governments, there were 90,075 local governments — this highlights the extent of federalism within the US. This has a variety of consequences:




	
•  The rights of citizens vary between states — for example, the legal driving age, the age of consent or the right to use marijuana.


	
•  Criminal punishments differ between states — 25 states have the death penalty as a legal form of punishment, with five different methods of execution (lethal injection, electric chair, hanging, firing squad and gas chamber).


	
•  Elections run according to state rules. This means some states still use punch cards, while others use electronic voting or paper ballots. Differing electoral practices between states during the Covid-19 pandemic led to election controversy in 2020.


	
•  Taxes vary massively across each state — sales tax, income tax and property tax not only vary in the amount claimed by each state, but also in whether they are collected by the state itself or by a local government.


	
•  Judicially, not only is the court system different in each state, the states have used the federal court system to effectively challenge for their own rights. Abortion, immigration and gerrymandering have all been challenged by states in the Supreme Court.





It is important to recognise that federal government also relies on state governments. In policies such as Obamacare, there are sections which rely on state enforcement and allow for each state to interpret and apply law as it sees fit. Understanding a few key examples of congressional law and how they have either been accepted or rejected by states is crucial.
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Comparative link


The differences between US states can be compared to differences between the countries that make up the UK. Education systems, the levying of tuition fees, and even restrictions under Covid-19 have varied by country.
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Comparisons with the UK




The nature of the constitutions and their sources, provisions and principles


The main differences between the constitutions of the US and the UK are shown in Table 7.
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Exam tip


When comparing constitutions, it is important to identify both what the differences are, and why these differences exist, or what the impact of these differences is on the political system. This will help you gain AO2 marks in 12-mark questions.
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Table 7 Key differences between the US and UK constitutions








	UK Constitution

	US Constitution










	Uncodified — therefore flexible

	Codified — therefore difficult to formally amend






	Sources — the UK Constitution is found across a range of sources, including statute law, common law and works of authority

	Sources — the main source of the US Constitution is the document itself. The 27 amendments and subsequent Supreme Court interpretive amendments also form part of the Constitution






	Fused powers — this allows for the dominance of government over Parliament: what Hailsham referred to as an ‘elective dictatorship’

	Separation of powers — which prevents one branch from becoming dominant by dividing powers between them, but which can result in gridlock






	Limited checks and balances — the new UK Supreme Court has been more willing to challenge government, as has the reformed House of Lords, but ultimately power resides with government

	Clear checks and balances — the power of each branch to prevent the work of another largely encourages a collegiate effort to govern. However, this can result in gridlock or, worse, a circumvention of these checks






	Devolution — see below

	Federalism — see below






	Sovereignty — resides in Parliament, at least in theory, not in the Constitution. This allows Parliament, and therefore effectively the government, considerable power

	Sovereignty — resides in the document which delegates powers to federal and state governments. The Supreme Court also has quasi-sovereignty as the only body which can interpret the sovereign Constitution














Comparative impacts of the two constitutions


While the UK and US constitutions are quite different from each other, they have some remarkably similar impacts on the governments that they create.




Similar impacts




	
•  Each has the ability to create limited governments as well as governments that seemingly have few checks on them, depending on the national circumstances.


	
•  Both create a powerful central government which is supreme to the countries or states in the union.


	
•  Both can result in a two-party system with other parties broadly marginalised.


	
•  Both have elements that are not in keeping with liberal or representative democracies.


	
•  Both ensure that citizens’ rights are protected and judiciable, evolving over time through judicial rulings.










Different impacts




	
•  US politics in the 21st century has seen hyper-partisanship, but the Constitution continues to encourage and necessitate bipartisanship. The UK government can often expect a majority that will allow it to rule relatively unimpeded.


	
•  Rights in the US are arguably better protected as the Constitution is sovereign, but are politicised by the nature of the Supreme Court. A new statute law can remove rights in the UK but a more independent judiciary is growing in power to protect them.


	
•  The nature of devolution in the UK means third parties have been able to achieve success at a local level. The infrastructure of US elections means that even at state level, success of any party other than the Republicans and Democrats is limited.


	
•  Some of the undemocratic elements of the UK Constitution continue to be reformed while undemocratic elements of the US Constitution, such as the Electoral College, remain and may have undermined the legitimacy of US government.
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Synoptic link


The politicisation of the Supreme Court through the appointment process is a crucial consideration when determining how well rights are protected in the US (see pages 51–52).
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The US federal system and the UK system of devolution


The key difference between federalism and devolution is the direction in which power flows. In federalism, power flows up from the states to federal government to allow this body power. In devolution, power flows down from the central government to create devolved bodies which exist only by the permission of this government.




Similarities




	
•  Regional differences occur in policy areas. In the UK, tuition fees vary by country, and in the US, marijuana laws vary by state.


	
•  The central government retains control over policy areas of national interest. The power to declare war resides with the national government of both countries.


	
•  The central government and regional governments have experienced disagreements. Scotland has had considerable disagreement with the UK policy of Brexit, while Texas objected to, and won against, federal government immigration policy (US v Texas, 2016).


	
•  The law from central government is superior to regional laws, particularly if the two come into conflict.










Differences




	
•  In the US, the states are granted sovereignty by the Constitution, guaranteeing their power. In the UK, the devolved assemblies exist only due to parliamentary statute, which could be revoked by a future Parliament.


	
•  The judiciable nature of the US Constitution means states can directly challenge federal government. In the UK, while this is possible, the lack of sovereignty of Supreme Court decisions means that rulings could be ignored.


	
•  The powers of the devolved bodies of the UK have not been equally shared, with each body being given different rights and responsibilities, whereas all states in the US are equally powerful.

















Rational, cultural and structural approaches


Rational, cultural and structural approaches are lenses through which the similarities and differences between the US and UK constitutions can be understood. Each theory can be used to try to explain the same point.




	
•  Rational theory suggests that outcomes can be explained by individuals acting selfishly.


	
•  Cultural theory suggests that outcomes can be explained by people acting because of a shared belief or ideology.


	
•  Structural theory suggests that outcomes can be explained by the institutions and systems of government.





Most of the differences and similarities between the UK and US constitutions are best understood structurally. Most differences that exist do so because of the systems and processes laid out in each constitution — the amendment process, the allocation of power, devolution and federalism, and so on. These processes outline exactly how power is to be distributed and used, which is the root of many of the similarities and differences between each country — for example, the extent of checks and balances differs due to the nature of each constitution (codified and uncodified) and the location of sovereignty.


There is a cultural aspect to the differences and similarities. The UK Constitution has a long and evolutionary history, whereas the US Constitution was created more quickly as a response to a situation. The result has been that the ‘shared beliefs’ of each nation, evident in their constitutions, vary due to their historical experience. The shared belief in Scottish nationalism resulted in the independence referendum in 2014. US states may have a similar level of shared beliefs depending on their region, for example supporting or opposing abortion. In the US, a shared belief in limited government and fear of tyranny underpins the clear separation of powers, whereas the UK’s fused powers are accepted by the population, with little public pressure for change.


The rational aspect has limited relevance to this topic, as there are few individuals to act selfishly when considering constitutions. However, it could be applied when explaining the difference between federalism and devolution, or separation of powers and fused powers. A frequent election cycle and primaries in the US mean that congressmen/women are often more responsive to their constituents than to their parties, thereby strengthening the power of the states. Comparatively, UK MPs owe more to their party than their constituency and are therefore more likely to support their party in Parliament, which in turn supports the unitary system in the UK.
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Exam tip


These three theories only appear in question 2. Theories should be used only to explain a difference or similarity between the UK and US that you have identified. You cannot apply a theory to just one country.
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Summary




	
•  The US Constitution is the source of all power and the location of ultimate sovereignty in the US. Despite its age and the disagreements it has created, it remains central to every aspect of government in the US.
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