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INTRODUCTION



The First Amendment of the United States is something all people, even kids, may need, want, or have to use at some point in their lives. But even if you’ve heard about it, maybe you’re not sure exactly what it is or what it means. The First Amendment is present in so many parts of kids’ lives—it’s present in the words you say, the clothes you wear, the religion you practice, the posts you read and write on social media, the places you get your information, the causes you care about, the rules your school enforces, and more! If the First Amendment is everywhere, shouldn’t you know more about it? The answer is YES! The First Amendment guarantees you—and every other citizen in the United States—five monster freedoms: freedom of religion, freedom of speech, freedom of the press, freedom of assembly, and the right to petition the government. That’s right: these freedoms are yours, so now it’s time to understand just how they work.


In this book, you will get to know just how the First Amendment affects your life—right now—as a kid. You’ll also be introduced to real kids who have fought to protect their own First Amendment rights. These kids are amazing for many reasons, but especially for the fact that they knew enough about these rights to fight for them when they seemed at risk of losing them! As for me, I didn’t even really learn about my own First Amendment rights until I was an adult. I was twenty-two and a law student on the campus of Howard University School of Law, a historically Black university known for creating the leaders of the Civil Rights Movement and a legacy of legal minds who fight for equality. At that time, I knew that I had these things called rights that protected me and that were packed into a really important paper called the Constitution, but I had little to no idea about all the details of those rights. I began to wonder why I hadn’t learned more about my rights as a kid. It’s strange when you think about how we spend thousands of hours in school, thousands more at friends’ houses, on sports fields, at parties, in doctors’ offices, on vacations, and with our family, but, on average, maybe only a few hours in life learning all the rights and laws meant to protect us in all of those places.


The goal for this book is to give you the special power that comes with knowing your own rights. Wouldn’t I have liked to feel this way as a kid? Wouldn’t knowing more about my rights have helped me better understand the world around me? Maybe it would have even helped me see trouble coming from a mile away. Or inspired me to stir up some “good trouble,” as civil rights activist John Lewis once said. Law is in every action, interaction, and reaction. It’s time that you know how to identify all the positive ways you can use the law to make a better world for you, your local community, and the universe. You gotta fight for your rights to understand your true power!


—ALLISON MATULLI,


founder of The Little Lawyers
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Creating a Country from Scratch: The Making of the Constitution


You’ve probably heard of the US Constitution. You may know just what it is—but maybe all you know is that it’s important. You know it means a lot to Americans. You know that it was created by some famous old white guys a long time ago. Maybe you even know that it’s a document that starts with “We the People…” It is all of those things—and so much more.


The Constitution is the single most important piece of writing in American history. In just four pages of handwritten parchment paper, it sets up the entire framework for how we create and run our government. The Constitution, plus the twenty-seven amendments that came later, is considered the “supreme law of the land.” Every single American is affected by the Constitution, from families who have been here for generations to newly arrived immigrants; from Democrats to Republicans; from great-grandmas and -grandpas to kids just like you. The Constitution is for everyone.


In the summer of 1787, the United States of America was still brand new. If countries were people, it was just an infant in diapers—it had been only eleven years since the Declaration of Independence announced to the world that the United States was breaking free from British rule to become its own country. This baby version of the USA still had no real set form of government. Essentially, the thirteen original states were operating as their own mini countries rather than one unified country, each with their own constitutions. Every state, attempting to thrive on its own, was trying to figure out how to keep its citizens safe and happy, while safeguarding its government from corruption and creating laws that made sense for its own population. It’s important to remember that not all the states were equal when they were created. That means they didn’t have the same size, agriculture, land, or number of people. And these thirteen baby states operated independently of each other, meaning they had only the limited resources contained within their state lines. Governing was really tough stuff and hard to get right! So, many of their leaders thought: Wouldn’t it be better if we joined forces?


It was time to create a centralized, or federal, government—a strong one. A government that would act as a parental figure, one that could live on forever and withstand wars, good or bad presidents, natural disasters, market meltdowns, and any other curveball history threw at it. This was really unusual. A group of men was coming together to figure out how to set up a country completely from scratch. Much of the world watched with interest. There was a lot of pressure to succeed.


The first step was to organize a gathering—a party of sorts. But not the kind where you barbecue hamburgers and hot dogs; it was the kind where important figures from across the states gathered together to share their ideas and debate their differences until they all came to an agreement. Since they couldn’t Zoom in for this historic meeting of the minds, each state sent delegates—spokespersons or elected officials—to the biggest city in the country at the time—Philadelphia, Pennsylvania—to represent its state interests.


The event was called the Constitutional Convention, and the delegates were among the who’s who from the upper crust of white, landowning men. Women—wealthy or not—were not invited to be delegates because, at the time, politics was not considered an appropriate activity for women to participate in. How times have changed! The delegates included some very famous people whose names you’ve heard of: George Washington, Benjamin Franklin, James Madison, and Alexander Hamilton. You know, the guys who appear on dollar bills and coins, who have been memorialized in giant statues, and who have had important buildings or even a smashingly successful Broadway musical named after them.


States Represented in the Constitutional Convention of 1787








	CONNECTICUT

	NEW JERSEY






	DELAWARE

	NEW YORK






	GEORGIA

	NORTH CAROLINA






	MARYLAND

	PENNSYLVANIA






	MASSACHUSETTS

	SOUTH CAROLINA






	NEW HAMPSHIRE

	VIRGINIA







Isn’t that only twelve states? Weren’t there thirteen original states? Good eye! Rhode Island sent no delegates. It boycotted the Constitutional Convention because it did not like the idea of a powerful national government. It was the last original state to ratify the Constitution in 1790.
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There were fifty-five delegates in all, ranging from age twenty-six to eighty-one. The eighty-one-year-old was Benjamin Franklin, who was in such bad physical condition because of his age that he had to be carried to work every day. The convention lasted one hundred hot, sweaty summer days, with the delegates enclosed in an un-air-conditioned hall, debating all day, every day about every single word to include on each line of the Constitution. Now you know how Benjamin Franklin’s dedication earned him a place not only in American history but also on the crispy one-hundred-dollar bill.


The language used would shape the life of each and every citizen in this newly founded nation. The pressure was monumental. The delegates knew they had to get it right!


The drafters of the Constitution were figuring out answers to fundamental questions. We’re not talking questions about how often officials must powder their wigs or whether the tricornered hat should be the official headgear of the country. No, their discussion topics centered on one theme: How will this great new American experiment be different from the oppression and restrictions under British rule?


Getting everyone to agree was really hard. All the states had different interests, opinions, and ideas based on what was important to their citizens. The delegates debated each point thoroughly. Arriving at a final version of the document took an enormous amount of time and compromise from everyone.




Some of the important ideas delegates to the Constitutional Convention debated and eventually incorporated into the Constitution include the following:


[image: image] There are three branches of government: legislative, executive, and judicial.


[image: image] Two groups of elected representatives from each state are in charge of making federal laws: the Senate and the House of Representatives.


[image: image] Each state sends two senators to represent its interests in the Senate.


[image: image] Each state elects its number of congresspeople to represent its interests in the House of Representatives on the basis of its population.


[image: image] A president elected by the people is the leader of the country.


[image: image] An elected president has to be at least thirty-five years old and a natural-born citizen.


[image: image] The president’s powers include being head of the military and the leader of executive agencies; the ability to pardon people who have committed crimes; the ability to make treaties with foreign countries; and the ability to sign bills into law or to veto bills (say no to them).


[image: image] A vice president is second in command and votes in the Senate if there is a tie.


[image: image] The Supreme Court is the most powerful court in the country and has the final say on legal cases.


[image: image] The Supreme Court is made up of a group of justices who can serve life terms.


[image: image] Amendments to the Constitution can be made with approval from two-thirds of the Senate and two-thirds of the House of Representatives.


[image: image] Each state has the right to pass its own laws.


[image: image] State laws should not conflict with federal laws.





After one hundred days, they finally finished their work. On September 17, 1787, the delegates attending the Constitutional Convention signed the Constitution. Nine out of the thirteen states had to ratify the Constitution for it to pass. Five states—Delaware, Pennsylvania, New Jersey, Georgia, and Connecticut—ratified right away, one after the other. However, the other states hesitated because the Constitution, at that very moment, failed to afford citizens everyday protections or basic rights, such as freedom of religion, speech, and the press. Once an agreement was made that amendments, or changes, to the Constitution would be immediately proposed, Massachusetts, Maryland, and South Carolina ratified it. New Hampshire was lucky number nine when it ratified the Constitution on June 21, 1788. From then on, the Constitution was officially the supreme law of the land. And America officially had its government. The same one we have today, nearly 250 years later.



Adding the Bill of Rights



Creating the Constitution was an incredible accomplishment—but the Constitution wasn’t perfect. It wasn’t perfect at all! In the decades following its ratification, fixing the Constitution ignited politicians, legal scholars, and average Americans to keep pushing for changes. Let’s explore the most pressing changes made.


First of all, the original Constitution didn’t give the same rights to all citizens. It allowed for states to give voting rights only to white men who owned property. Think about who that left out: all women, all Black and Indigenous people, and men who were too poor or incapable of owning property.


Second, it didn’t put a stop to slavery. The newly minted United States had an opportunity to end this cruel and inhumane practice, and it didn’t. Instead, the Constitution’s language allowed for slavery, the forced labor and ownership of enslaved Black people, to continue for nearly eighty more years. Slavery was an effective bargaining chip used by the delegates from the southern states, who did not agree to sign the Constitution unless slavery was allowed. Even delegates who were strongly opposed to slavery caved on this point, because they decided creating the Constitution was the most important thing to do right then—even though it came at a very steep human cost. In what’s called the Three-Fifths Clause, only three-fifths of enslaved people were counted toward the population for representation and taxation purposes. Although this was agreed upon for political reasons, the message was clear: enslaved people were not considered equal to the rest of Americans. It was decades before the Constitution was amended and laws were passed to grant enslaved people and their ancestors equal rights.






[image: image]







Making History




THREE-FIFTHS A PERSON?


The Three-Fifths Compromise gives us a window into the deep feud between North and South, free and enslaved, abolitionists and slaveholders. It was all about “the count.” Delegates at the Constitutional Convention decided that the bigger the population of a state, the more representatives and electoral votes that state would have to influence the federal government. So, of course, southern states wanted their enslaved population to be included in “the count.” Counting them as part of the population would boost their numbers big time and, thus, their influence. Even though southern states weren’t interested in giving enslaved people any rights. Northern delegates, some of whom were abolitionists who wanted an end to the cruel practice of slavery, did not want enslaved people to be included in “the count.” By law, they were not allowed to vote, so it didn’t seem fair to the northern delegates that southern states would get more power and influence through representation based on a population that couldn’t participate in an election. If the South was willing to make its enslaved population free men and women, that may have changed the conversation—but that option wasn’t even on the table. The whole thing was a mess, and the two sides fought hard to advance their ideas. This resulted in the Three-Fifths Compromise, which you can read directly in the Constitution today:




Representatives and direct Taxes shall be apportioned among the several States which may be included within this Union, according to their respective Numbers, which shall be determined by adding to the whole Number of free Persons, including those bound to Service for a Term of Years, and excluding Indians not taxed, three fifths of all other Persons.





The “other Persons” were enslaved people. Each state’s number of representatives and amount of taxation were originally based on population, which did not count enslaved Black people and American Indians as full human beings. Can you picture what three-fifths of a person looks like? No one can. Or telling someone that their existence doesn’t matter because they are merely three-fifths of a human being? Well, that’s what happened. By the end of the convention and compromise, the North and South threads were joined together into the Union, but their struggle to stay tied had only just begun. The law fractioning human beings into three-fifths of a person was finally changed in section 2 of the Fourteenth Amendment, which was adopted to the Constitution on July 9, 1868—almost ninety years later!





Both of these major flaws of the Constitution were remedied over time, but a third major flaw was dealt with almost right away by the newly created Congress. The Constitution laid out all the things that the government had the power to do, but it didn’t set up any protections for citizens against abuses of that power. People from every state were interested in adding a bill of rights to the Constitution. Not the kind of bill you get at a restaurant or from a shop, but a formal list of rights guaranteed to citizens to protect them from a government that behaves completely bonkers or unfairly. Why was this a top priority to loads of people? Because so many of the first Americans came here to get away from overly powerful governments that treated them unjustly. No one wanted a replay of the unfair treatment they or their ancestors had faced.




When the Bill of Rights was passed in 1791, it became a federal law, meaning it was applicable to the US government. But what about individual states—could their governments make laws that differed from the Bill of Rights? It wasn’t until 1868 that a new amendment to the Constitution, the Fourteenth one to be exact, made clear that the Bill of Rights was the law for both the federal government and all state governments. This is referred to as the “incorporation doctrine.”





Many states had already laid out citizens’ rights in their state constitutions. Virginia was really ahead of the game and had its very own bill of rights. Even England, the country many had fled from, had the Magna Carta, a document of rights that shielded its citizens from abuses of power by the monarchy, or their royal leader. The inspirations were there, so the question was—who was going to write this thing? The man for the job was James Madison, then a congressman from Virginia, who would eventually become the fourth president of the United States.


Known for his tiny five-foot-four-inch frame, and weighing just about a hundred pounds, James Madison was small but mighty—his intellect delivered a bill of rights that would impact the rest of American history. After he finished writing his draft, Madison spent the next two and a half years pushing, persuading, even pestering his fellow congressmen to finally accept it. Today, we call this type of ongoing convincing lobbying! Eventually, states agreed to ten of his proposed rights, and each is known as an amendment—or a change—to the Constitution. The Bill of Rights, the first ten amendments to the Constitution, was officially ratified and made into law on December 15, 1791. Without James Madison and his can’t-stop-won’t-stop American spirit, we wouldn’t have the Bill of Rights as we know it today.
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What We’re All Here For: The First Amendment



That finally brings us to the First Amendment—and the epic reason you’re here reading this book. The First Amendment is FIRST for a reason. The freedoms it protects are considered of the utmost importance to the American people. It guarantees not just one freedom, but five! Americans hold each of these freedoms close; they are essential to the core of the American identity and spirit. Creating a country from scratch, the founders tried their best to make it as perfect as possible—an ideal country. These freedoms were critical to the vision of that ideal. In many ways, the First Amendment is as American as apple pie. And guess what? All Americans are welcome to a slice of that delicious pie!
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So, what does it say?


Here is the First Amendment, in all of its glory:




Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people peaceably to assemble, and to petition the government for a redress of grievances.





This amendment was going in the Constitution, after all, so it had to be stated all fancy. In regular-person speak, the First Amendment ensures Americans keep the following rights:




Freedom of religion [image: image] Freedom of speech


Freedom of the press [image: image] Freedom of assembly


Freedom to petition (aka ask the government for change)





These five rights are for everyone—including kids. Yes! You read that right: kids have rights too! Since the day these freedoms were promised to Americans, kids have been using them and also pushing back when they’ve felt like these rights were being taken away or were at risk. In fact, kids have been at the center of some of the most hard-fought legal battles and inspiring social movements in history.
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[image: image] Before We Dive In: The US Federal Court System



When you think of the American court system, you probably think of it as crawling with grown-ups—judges, lawyers, jurors, people in stuffy suits walking around in lavish buildings and seriously rigid courtrooms. It seems to be a world strictly for adults. But American history is chock-full of court cases involving kids. Some kids have taken their battle from the classroom to the courtroom. They’ve filed lawsuits to fight against injustices and to stand up for themselves.


But before we dive into the fascinating history of some of these First Amendment cases, it’s a good idea to go over some basics about the US court system and how it works.



Is the First Amendment Federal Law or State Law?



There are two primary, separate court systems in the United States—the state court system and the federal court system, although tribal courts and military courts also exist. In this book, we discuss only cases in the federal system. You may rightfully ask, “Why is that?” At the heart of all of the legal disagreements we discuss is the First Amendment, a law from the US Constitution—which is federal (not state) law. The federal court system is the right place, or jurisdiction, for disagreements about federal laws like the First Amendment to be decided.


LEGAL LINGO




FEDERAL Related to the national government as opposed to state governments.


JURISDICTION In the United States, there are many different courts. Courts divide the cases among themselves by subject matter and geography. This power to accept certain kinds of cases and make legal decisions and judgments is called jurisdiction.





The First Amendment is a mere forty-five words written a whopping 250 years ago. Can it cover everything? Can it solve every free speech problem? Does it resolve each petition made or protest started? In a word—NO! In two—absolutely not! You see, it was written in really general and broad terms. When disagreements over, say, free speech happen, they usually involve lots of facts and circumstances that make it hard to answer for sure whether the First Amendment was violated or not. The founders couldn’t have written the First Amendment in a way that accounts for every single situation—it’s impossible to do that. They also had no ability to see into the future and how things like cultural norms and technology would evolve and how the words would apply in those situations.






[image: image]







So, that’s where the courts come in. Whether or not things seem black and white or just plain foggy gray, the courts go over all of the facts and circumstances to figure out which ones violate the First Amendment and which ones don’t. When a court makes a decision, it becomes the law. If a similar or the same situation arises later involving new people (or parties, as they are called in legal cases) after one case has already been decided by the courts, everyone then has a better idea whether the First Amendment was violated.
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