

    [image: ]

  

    

      
         
         
 
         
             

         

         Visit our How To website at  www.howto.co.uk
         
 
         At www.howto.co.uk you can engage in conversation with our authors – all of whom have ‘been there and done that’ in their specialist fields. You can get access to special offers and additional content but most importantly you will be able to engage with, and become a part of, a wide and growing community of people just like yourself.
         
 
         At www.howto.co.uk you’ll be able to talk and share tips with people who have similar interests and are facing similar challenges in their lives. People who, just like you, have the desire to change their lives for the better – be it through moving to a new country, starting a new business, growing their own vegetables, or writing a novel.
         
 
         At www.howto.co.uk you’ll find the support and encouragement you need to help make your aspirations a reality.
         
 
         You can go direct to www.probate-the-executors-guide.co.uk which is part of the main How To site.
 
         How To Books strives to present authentic, inspiring, practical information in their books. Now, when you buy a title from How To Books, you get even more than just words on a page.
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            Preface

         
 
         For over thirty years I practised as a family solicitor and was much engaged in winding up matters for people who had died. It became obvious to me that the majority of the cases I handled in these fields could have been dealt with by any reasonably intelligent layperson who had time available and a little professional guidance. Almost one third of cases passing through probate registries in England and Wales are personal applications for probate or letters of administration of an estate made by non-lawyers without professional assistance. It is a fact that in many solicitors’ offices, legal executives and their assistants do much of the work involved in dealing with the estates of those who have died. Of course there are other cases which require a great deal of legal knowledge and training, but these are the exceptional ones.
         
 
         After retirement, I decided to write out for my wife Margaret and my son John, a step-by-step guide to the procedures to follow and the information that would be required to wind up my affairs without professional help when I die. Those writings became this work and I dedicate it to them as a token of my appreciation of the kindness and devotion that they have shown to me. I hope that both they and you will find it of use and a great moneysaver! 
         
 
         This book (which deals both with the cases where a will has been left and those where there is no valid will) is not intended to deal with every eventuality, but I believe it will cover what needs to be known in the majority of ‘ordinary’ cases. It does not deal in detail with the calculation of inheritance tax, but if you decide to deal with an estate yourself rather than employ a solicitor, The Capital Taxes Office will calculate the tax for you. Throughout the book I have indicated where I consider professional assistance should be invoked. When deciding whether to deal with an estate yourself rather than hand it over to a solicitor, bear in mind that if you get stuck, you can always seek legal advice on a specific point or instruct a solicitor to handle a particular stage – for example, you might wish to write all the letters and only ask the solicitor to prepare and lodge the probate forms. Such a course would reduce the cost considerably and I have included suitable specimen letters with relevant addresses in the appendices.
         
 
         In spite of its limitations, I honestly think that this book includes all that it is necessary to know to enable the intelligent novice, with the necessary time available, to wind up most estates in England or Wales.
 
         The book:
 
         
            [image: ] aims to take a practical approach
            
 
            [image: ] sets out the relevant law and procedure wherever possible in simple language without the use of legal terms and where legal terms are necessary explains them
            
 
            [image: ] ends each chapter with a summary or checklist of the principal points made in the chapter
            
 
            [image: ] tells you when you need professional help
            
 
            [image: ] contains sample letters which may be copied and used
            
 
            [image: ] contains a list of useful addresses and
            
 
            [image: ] is indexed to help you find what you want to know quickly.
            

         
 
         I hope that it will prove to be of great assistance to readers in a  period of their lives when I know many of them will be emotionally and  frequently economically deeply troubled.
 
         Go to it and good luck!
 
         Author’s notes
 
         
            [image: ] This book only deals with the law applicable to England and Wales. Scottish law is different. Moreover, law and practice do change frequently and while every effort has been made to ensure that the contents of this short work are accurate and up to date, no responsibility is accepted for any loss resulting from acting, or from failure to act, as a result of it and the book is bought and sold on that basis.
            
 
            [image: ] Throughout the book, for simplicity’s sake and not for any reasons of gender prejudice, I have assumed that the usual case of the male of the species predeceasing the female will occur and ‘he’ should be read as ‘she’ or ‘they’ where the context and circumstances so require.
            
 
            [image: ] Crown copyright is acknowledged in respect of all statutory and governmental material quoted or referred to in the text.
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            What is Probate, When
 is it Necessary, and
 What is Involved?
            

         
 
         
SORTING OUT THE LEGAL JARGON
         
 
         It is self-evident that a person who has died cannot continue to manage his financial affairs and it is usually necessary for someone to be appointed and given legal authority to wind up matters for him. In law, the person who dies is called ‘the deceased’, the uncompleted financial matters are known as ‘the estate’ and the person who is given the legal authority and duty to wind them up is called ‘the legal personal representative’ or more shortly ‘the personal representative’. The document that proves the legal authority of the personal representative is called ‘the grant of representation’ to the estate. 
 
         Grants of representation to an estate are obtained from an office  of the High Court known as the ‘probate registry’ and the  process of obtaining a grant is commonly called ‘probate’,  although strictly speaking ‘probate’ should only be used to refer  to proof that a will is legally valid and the document that proves  its validity. If someone leaves a will but dies without appointing  an executor to carry out the terms of his will or if all the executors appointed by the will are unable or unwilling to carry out the duties of an executor, the grant of representation obtained from the probate registry to prove that the will is a valid one and to authorise the person who obtains it to carry out its terms is more correctly called ‘letters of administration of the estate with the will annexed’. If someone dies without making a will, that person is said to die intestate and strictly speaking the grant of representation obtained from the probate registry to authorise someone to wind up his estate is known as ‘letters of administration of the estate’. Those to whom letters of administration or letters of administration with the will annexed are granted are known as ‘the administrators’ of the estate.
         
 
         The procedure for obtaining each of the three documents in the personal applications section of the probate registry is basically the same. This book includes the obtaining of and the administration of estates under all three types of grants of representation.
         
 
         Although the procedures for obtaining probate of a will and letters of administration of an estate are basically the same, an executor’s powers are given by the will and are exercisable immediately upon the testator’s death. However, because the administrator’s powers are derived from the letters of administration, an administrator’s powers do not exist and are not exercisable until the administrator has been appointed by the Registry. Consequently, a person who intends to apply to be appointed administrator of an estate has no enforceable right to immediate possession of the deceased’s property on death unless it is necessary for him to take possession of it to protect the estate. This lack of immediacy is important and means, for example, that an administrator has no right to distrain for rent before he has been appointed and an administrator who enters into a contract before he has been issued with a grant of letters of administration, but thinking that he does so on behalf of the estate, risks personal liability on it without the benefit of an indemnity from the assets of the estate. It might also be important if urgent action such as settling a dispute concerning funeral arrangements is required, even though without the probate document an executor might have difficulty in proving that he was validly appointed and that the will was valid.
         
 
         
IS A GRANT OF REPRESENTATION NECESSARY?
         
 
         Probate and letters of administration may be looked upon as title documents to the assets of the deceased person’s estate and they are therefore usually required whenever it is necessary to show ownership of the assets. However, there are a few assets and situations where, for one reason or another, they are not required and are dispensed with. These include nominated assets, jointly owned assets owned beneficially as joint tenants, estates of small value and estates which consist entirely of personal effects and/or personal currency. Even in these cases there is sometimes a requirement to submit an account to HM Revenue & Customs to show that no inheritance tax is payable on the death, such as a tax liability resulting from gifts made in the seven years which preceded the death. If in doubt, check by telephoning HMRC on the probate and inheritance tax helpline: 0845 3020900.
 
         Nominated assets
 
         Several Acts of Parliament authorised those who deposited money with various organisations, such as National Savings and Friendly Societies, to ‘nominate’ people to receive the deposits on the depositor’s death. Since 1981 it has not been possible to make new nominations but any nominations which were then in existence and have not been revoked by the death of the beneficiary, the marriage of the nominator or the signing a special form of revocation are still effective. Such nominations are not affected by or overridden by the provisions of a will and are payable directly to the beneficiary upon production of a death certificate. They are not payable to the personal representative of a deceased person’s estate and consequently no grant of representation is necessary to collect them but their value must be included in the Revenue Account for inheritance tax purposes.
         
 
         Jointly owned property
 
         Jointly owned property are assets not in the sole name of the deceased.
 
         There are two ways of owning property jointly in English law – as joint tenants or as tenants in common. The use of the word ‘tenants’ has nothing to do with tenants in the sense of landlord and tenant; it is merely the same word used as a technical term to signify a different concept.
 
         If people own property as joint tenants the law states that on the death of one joint owner, that person’s share of the jointly owned property does not become part of his estate (except for inheritance tax purposes), does not fall to be dealt with by his personal representatives and is inherited by the surviving joint owners regardless of the terms of his will or the circumstances of his intestacy. On the other hand if people own property as tenants in common, the law states that on the death of one joint owner  that person’s share of the jointly owned property does becomes part of his estate, falls to be dealt with by his personal representatives and is inherited as provided for in his will, if there is one, or if none, then by his next of kin in accordance with the intestacy laws.
         
 
         It follows therefore that if property is owned as joint tenants, all that is necessary for the survivor to prove a right deal with the property and to inherit it, is to produce satisfactory evidence of death, such as a death certificate or an order of a court giving leave to presume death. However, if property is owned as tenants in common, the person claiming the right to deal with the deceased’s share as executor of a will must prove that he is the executor appointed by a valid will or codicil by producing the grant of probate and if there is no will, or a will but no surviving executor appointed or willing to prove it, letters of administration must be produced to prove the administrator’s right to deal with the deceased’s share.
         
 
         How does one know whether jointly owned property is held as joint tenants or tenants in common? Usually jointly owned bank and building society accounts and stocks and shares are held in joint tenancies, but if there is any evidence to show that the joint owners owned separate shares of property (such as the unequal sharing of rents, interest or dividends) as opposed to each joint owner owning the entirety, the joint ownership is a case of tenancies in common. Joint tenants always own the asset equally and words indicating that the joint owners own unequally always mean a tenancy in common. Partnerships almost invariably own property as tenants in common. When husbands and wives own property jointly they usually, but not necessarily, do so as joint tenants and not tenants in common.  
         
 
         Estates valued under £15,000 gross
 
         If the value of the estate before deducting the cost of the funeral and any debts left by the deceased is under £15,000, it is frequently worth writing to the organisation, for example, the bank or building society which holds the assets, to ask that it makes payment to the personal representative without going to the expense of obtaining a grant of representation and what its requirements are to enable this to be done.
 
         Usually, provided there is not more than £5,000 (and sometimes £15,000) with a particular organisation, it will make payment to those entitled in return for the sight of the original will, if any, or if there is no will, in return for a short statement as to the identity and relationship of the next of kin and the signing, before a solicitor, of a short form of indemnity which the organisation will prepare.
 
         
WHAT IS INVOLVED IN OBTAINING A GRANT OF REPRESENTATION AND ADMINISTERING AN ESTATE? 
         
 
         The steps involved
 
         The procedure to be followed is essentially the same in the case of probate, letters of administration and letters of administration with the will annexed.
 
         There are three main steps involved:
 
         
            1 Obtaining the information necessary to prepare the papers to obtain the grant of representation. 
            
 
            2 Preparing and lodging the documentation to obtain an inheritance tax assessment and the issue of the grant of representation.
 
            3 Registering the grant in connection with the various assets and giving instructions as to how they are to be dealt with, for example transferred to a person entitled on the death, sold or cashed and collecting what is due to the estate.

         
 
         Following the completion of the three steps above, in order to finally wind up the money matters one must:
 
         
            1 finalise the income and capital gains tax positions
 
            2 pay off the debts and discharge the liabilities of the estate
 
            3 distribute the remaining assets of the estate to those who are entitled to them (that is, the beneficiaries).

         
 
         In carrying out the above steps a personal representative is under a duty to act promptly and with the uttermost good faith. He must put the interest of the beneficiaries and the creditors of the estate before his own interests and maximise the value of the estate for both of them. If he fails to do so he is likely to be held personally responsible and called to account.
 
         Should one employ a solicitor or deal with the estate oneself?
 
         Each course has its advantages and disadvantages. The main advantages of employing a solicitor are as follows. 
 
         
            [image: ] If the terms of the will are contentious or not clear, the solicitor, who is trained in the law and experienced in these matters, should be able to give sound guidance. 
            
 
            [image: ] In the event of a mistake being made as a result of his negligence, the solicitor will be insured to cover any claims by the executor or the beneficiaries including the cost of properly pursuing such claims.
            
 
            [image: ] In the event of unsatisfactory work or overcharging by solicitors, complaints can be made to the Legal Complaints Service. However, its idea of what constitutes fair and reasonable fees or unsatisfactory work might not be the same as the complainant’s and the process is laborious and slow.
            
 
            [image: ] Much of the burden of the routine work involved will be taken over by the solicitor, although it will still be necessary for the personal representative to spend a great deal of time having meetings with, telephoning and writing letters to the solicitor, searching out documents, and signing authorities, receipts, transfer documents and withdrawal forms.
            
 
            [image: ] If the personal representative is a close friend or relative of the deceased, everything the personal representative does in relation to the estate will be a reminder and perhaps prove upsetting.
            

         
 
         The main advantages of dealing with the estate oneself are outlined below.
 
         
            [image: ] Cost saving. Solicitors’ businesses are expensive to run and, as most people will know, their fees are not cheap, although few who have not experienced employing a solicitor in a probate matter will realise how expensive this can be. 
 
 Let me explain by giving an example.
            

         
 
         
         
 
         
            The usual practice in probate matters is for a solicitor to charge a fee based on the time spent in carrying out the work, the fee being known as the hourly rate. In addition, a solicitor will frequently charge fees based on a percentage of the gross value of the estate.

            The hourly rate depends upon the individual solicitor’s proportion of the cost of running the practice, the complexity of the work involved and the seniority of the person doing the work. Typical hourly rates at the time of publication were between £150 and £250. The percentage charge is usually between 1 and 2 per cent. Even more might be charged if unusually complex legal points arise.

            In 2003 the Court of Appeal reviewed the basis upon which solicitors should be allowed to decide upon charges in probate matters in the case of Jemma Trust Co v. Liptrott and Others and confirmed that solicitors employed in the administration of an estate are entitled to charge both on the basis of an hourly rate and in addition a percentage of the value of the estate, as long as the total bill is ‘fair and reasonable remuneration taking all relevant factors into account’ and as long as the value element was not also taken into account in the calculation of the hourly rate and charged twice.
            

            The following bands and rates for the value element were considered as likely to be reasonable:

                 
               	up to £1 million: 1.5% of the gross estate
     
               	£1 million–£4 million: 0.5%
     
               	£4 million–£8 million: 0.167%
     
               	£8 million–£12 million: 0.083%
 
            

            
            The bands were only to be used as a guideline and were not to be regarded as sacrosanct. The court also suggested that at the end of the work, if solicitors seek to charge in part on a value element, it might be helpful also to calculate the number of hours that would notionally be taken to achieve the separate charge to determine whether the overall remuneration was fair and reasonable.
            

            The court considered that an hourly rate calculated on the basis of the expense rate (that is, the cost to the solicitor of running his share of his practice) plus 25–33 per cent of that cost was too low if a value element was not also included.

            Therefore suppose someone dies leaving an estate consisting of, say:

                 
               	a freehold house valued at £300,000
     
               	furniture and personal effects worth £15,000
     
               	life insurance policies of £10,000
     
               	balance at the bank of £300
     
               	savings with two building societies totalling £8,000
     
               	an ISA value of £12,000
     
               	premium bonds worth £700
     
               	pensioners bonds worth £2,000
     
               	cash of £100
     
               	shares made up of four different holdings totalling £5,900
 
            

            
            There are three beneficiaries and two non-professional executors. A solicitor’s fee for the work to be done would probably be calculated as follows:  
            

            
               
                       
                              
                                     
                           	1.5% of the value of the gross estate:             
                           	£5,310.00         
                        
         
                                     
                           	Hourly rate fees (14 hours at £200 per hour):             
                           	£2,800.00         
                        
         
                                     
                           	
Total fee exclusive of VAT:
                                        
                           	
£8,110.00
                                    
                        
         
                                     
                           	Add VAT at 17.5% of £8,110:             
                           	
£1,419.25
                                    
                        
         
                                     
                           	Total savings on this estate if no solicitor is employed             
                           	
£9,529.25
                                    
                        
     
                      
                  

               

            

            In the Jemma Trust case, the court suggested solicitors should obtain the prior agreement of the executors and the residuary beneficiaries as to what the basis of the their charges would be and the Law Society requires solicitors to enter into a written ‘client agreement’ with the client that sets out at the beginning of the transaction the basis upon which the charge for the work to be done shall be calculated.

            If pressed, many solicitors will reluctantly agree a fixed fee for probate transactions at the outset rather than lose the business. 
            

         
 
         
            [image: ] The personal representative is much more in control of the pace at which the winding up of the estate progresses and is fully aware of the situation at all times. Most solicitors work under great pressure and do not find the time to chase up a tardy reply. Unless carried out by someone who does no other work than probate work, the probate files tend to get put on one side and take second priority to court work and conveyancing where there are strict time limits with disastrous consequences if the time limits are not met. Moreover, most solicitors are notoriously bad at keeping the client informed of progress or lack of progress.
            

         
 
         A solicitor should be consulted immediately on the following specific points or on the administration of the estate generally, if:
 
         
            [image: ] the estate looks as though it is likely to be too small to pay all the debts and legacies
            
 
            [image: ] claims are made against the estate or in relation to the personal representative’s handling of it
            
 
            [image: ] the personal representative is unsure about any point or
            
 
            [image: ] trusts or foreign property are involved
            
 
            [image: ] the inheritance tax bill is large and there might be the possibility of reducing it by claiming reliefs such as business relief, agricultural property relief or woodland relief, or rearranging the entitlements to the estate by means of a deed of family arrangement.
            

         
 
         
THE RELUCTANT PERSONAL REPRESENTATIVE
         
 
         What can be done if a grant is necessary but the person entitled to apply for the grant will not apply?
 
         Generally speaking there is no legal obligation upon an executor or a person entitled to apply for a grant of representation to an estate to apply for one. Such a person can usually renounce or give up his right to a grant of representation by signing a simple document to the effect that he does so, but the document is not binding upon him until it is lodged with a probate registry. When it has been lodged with the Registry he cannot change his mind unless a court permits him to do so and a court will only permit him to do so in exceptional circumstances. The only person entitled to a grant of representation to an estate who cannot refuse to take out the grant is an executor of a will who has ‘intermeddled’ with an estate, that is done an act in relation to the assets of the testator which has shown an intention to act as executor or apply for a grant of probate.
         
 
         A problem arises if the person entitled to apply for a grant and administer the estate will not renounce his right but simply neglects to apply or delays making an application. This problem can be overcome by asking the probate registry to make an order (called a citation) calling upon the person against whom it is issued either to take the grant or be passed over so that a grant can be made in favour of the person who has requested the citation.
 
         
REMOVING AN UNSUITABLE PERSONAL REPRESENTATIVE
         
 
         If the person who has already taken out a grant of representation to an estate behaves improperly in relation to the estate or proves to be an unsuitable personal representative in some other way, it is possible to commence proceedings in court to ask that he be removed from the position of personal representative and someone else be appointed in his place. Neither this nor citation or any other kind of probate litigation should be attempted by an amateur; a professional should be employed. Remember also that litigation is expensive and a court will not make an order that costs be paid out of an estate if the court thinks that litigation has been undertaken without good cause. 
         
 
         
STOPPING AN IMPROPER APPLICATION FOR A GRANT
         
 
         If someone who claims an interest in an estate anticipates that an application will be made to a probate registry for a grant which for one reason or another should not be issued and he wishes to make his views known to the registry, he can give a notice to the registry that he wishes to be heard before a grant is issued. The notice, which is called a caveat, must be a written one and signed by the person giving it. Unless extended, a caveat lasts for six months (excluding the day upon which it is received by the registry). While the caveat is in force, no grant of representation other than one limited to the following can be issued:
 
         
            [image: ] the administration of an estate until the conclusion of litigation currently taking place in the Chancery Division of the High Court in relation to the estate
            
 
            [image: ] the preservation of an estate which will be endangered by delay in administering it.
            

         
 
         A caveat continues in force until:
 
         
            [image: ] the person who requested it withdraws it or fails to respond when warned that a grant is about to be issued
            
 
            [image: ] a court orders that it shall be cancelled
            
 
            [image: ] its life expires.
            

         
 
         If an application for a grant is made when a caveat is in force, the application for the grant is stopped and at the applicant’s request the registry will notify the person who lodged the caveat of the application. What follows is a complex series of procedures to determine whether or not the grant shall be issued and is not layman’s territory.
         
 
         There are many reasons why an application for a grant may be improper, for example, there might be a conflict between the applicant’s interests and those of the beneficiaries, the will might be a forgery, made under duress, without legal capacity, or it might not be the latest one.
 
         
SUMMARY AND KEY POINTS IN THIS CHAPTER
         
 
         
            
               1 Probate means:

               
                  [image: ] the document which confirms that a will is a valid one and that the executor has legal authority to carry it out.
                  
 
                  [image: ] the process of obtaining the document.
                  

               

               2 A grant of letters of administration of the estate with the will annexed is the document which proves that a will is a valid one and which appoints someone to carry out the will if it appoints no executor or if all the executors it appoints are unable or unwilling to act.
 
               3 A grant of letters of administration of an estate is a document that authorises an administrator to wind up the estate of a person who dies intestate.
 
               4 All three documents are called grants of representation.
 
               5 An executor’s powers are exercisable immediately upon the testator’s death but an administrator’s authority to act before he obtains a grant is limited to protecting the estate assets in an emergency.
               
 
               6 A grant of representation is necessary unless the assets of an estate are of small value or consist solely of nominated assets, jointly owned assets owned beneficially as joint tenants, personal effects and/or currency.
               
 
               7 To administer an estate one must:

               
                  [image: ] agree and make payment of any inheritance tax that is properly payable
                  
 
                  [image: ] obtain and register any necessary grant of representation
                  
 
                  [image: ] finalise the income and capital gains tax positions
                  
 
                  [image: ] pay off the debts and discharge the liabilities of the estate
                  
 
                  [image: ] distribute the remaining assets of the estate to those who are entitled to them.
                  

               

               8 In considering the administration of an estate one should consider whether or not a solicitor should be employed for all or part the process or whether to deal with it personally.
 
               9 Only an executor who has intermeddled with an estate cannot refuse to take out a grant of representation.
 
               10 If the person entitled to take out a grant will neither take out a grant nor formally renounce his right, ask for a citation and that he be passed over. 
               
 
               11 If it is not in the interest of the estate that a personal representative who has been appointed shall continue, commence proceedings in court to replace him.
 
               12 Always employ a professional if you get involved in litigation and do not undertake litigation without good cause.
 
               13 If you have an interest in an estate and think that an improper application for a grant may have been made, send a caveat to a probate registry so that you can make your views known before it is too late.
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