


[image: cover-image]








ISLAM



AND


HUMAN RIGHTS






FIFTH EDITION



ISLAM



AND


HUMAN RIGHTS


Tradition and Politics


Ann Elizabeth Mayer


University of Pennsylvania


 


[image: ]


A Member of the Perseus Books Group




 


 


Westview Press was founded in 1975 in Boulder, Colorado, by notable publisher and intellectual Fred Praeger. Westview Press continues to publish scholarly titles and high-quality undergraduate- and graduate-level textbooks in core social science disciplines. With books developed, written, and edited with the needs of serious nonfiction readers, professors, and students in mind, Westview Press honors its long history of publishing books that matter.


Copyright © 2013 by Westview Press


Published by Westview Press,


A Member of the Perseus Books Group


All rights reserved. No part of this book may be reproduced in any manner whatsoever without written permission except in the case of brief quotations embodied in critical articles and reviews. For information, address Westview Press, 2465 Central Avenue, Boulder, CO 80301.


Find us on the World Wide Web at www.westviewpress.com.


Every effort has been made to secure required permissions for all text, images, maps, and other art reprinted in this volume.


Westview Press books are available at special discounts for bulk purchases in the United States by corporations, institutions, and other organizations. For more information, please contact the Special Markets Department at the Perseus Books Group, 2300 Chestnut Street, Suite 200, Philadelphia, PA 19103, or call (800) 810-4145, ext. 5000, or e-mail special.markets@perseusbooks.com.


Designed by Trish Wilkinson


Set in 10.5 point Adobe Garamond Pro


Library of Congress Cataloging-in-Publication Data


Mayer, Ann Elizabeth.


Islam and human rights : tradition and politics / Ann Elizabeth Mayer. — 5th ed.


p. cm.


Includes bibliographical references and index.


ISBN: 978-0-8133-4564-2 (e-book) 1. Human rights—Islamic countries. 2. Human rights—Religious aspects—Islam. I. Title.


KBP2460.M39 2012





	341.4’80917671—dc23
	2012011622






10  9  8  7  6  5  4  3  2  1





Contents



Preface


Acknowledgments


1 Assimilating Human Rights in the Middle East


Background: Legal Hybridity in the Middle East


Misperceptions About Applying International Human Rights Law as Serving Imperialism


Cultural Relativism


Muslims Challenge Cultural Relativism


Actual Human Rights Concerns in the Middle East


The Emergence of International Human Rights Law


Muslims’ Responses to and Involvement in the UN Human Rights System


Summary


2 Human Rights in International and Middle Eastern Systems: Sources and Contexts


International Human Rights: Background


Islamic Human Rights: Sources


The Impact of Islamization on Constitutions and Justice


The Taliban Takeover of Afghanistan and Its Aftermath


Saudi Arabia Confronts Pressures for Reforms and Liberalization


Summary


3 Islamic Tradition and Muslim Reactions to Human Rights


The Premodern Islamic Heritage


Muslim Reactions to Western Constitutionalism


The Persistence of Traditional Priorities and Values


Consequences of Insecure Philosophical Foundations


Islamic Human Rights and Cultural Nationalism


Ambivalent Attitudes on Human Rights


Summary


4 Islamic Restrictions on Human Rights


Permissible Qualifications of Rights in International Law


Islamic Formulas Limiting Rights


Restrictions in the Iranian Constitution


Restrictions in the UIDHR


Restrictions in Other Islamic Human Rights Schemes


Islam and Human Rights in the New Constitutions of Afghanistan and Iraq


Summary


5 Discrimination Against Women and Non-Muslims


Equality in the Islamic Legal Tradition


Equality in Islamic Human Rights Schemes


Equal Protection in US and International Law


Equal Protection in Islamic Human Rights Schemes


Equality in the New Afghan and Iraqi Constitutions


Summary


6 Restrictions on the Rights of Women


Background


Islamic Law and Women’s Rights


Muslim Countries’ Reactions to the Women’s Convention


Tabandeh’s Ideas


Mawdudi’s Ideas


The UIDHR


Islamization in Iran and the Iranian Constitution


The al-Azhar Draft Constitution


The Cairo Declaration and the Saudi Basic Law


Women’s Rights in Pakistan


The New Afghan and Iraqi Constitutions


The Influence of Sex Stereotyping


Summary


7 Islamic Human Rights Schemes and Religious Minorities


The Historical Background of Current Issues Facing Religious Minorities


International Standards Prohibiting Religious Discrimination


Shari‘a Law and the Rights of Non-Muslims


Tabandeh’s Ideas


The UIDHR


The Iranian Constitution


Mawdudi and Pakistan’s Ahmadi Minority


The Cairo Declaration, the Saudi Basic Law, and the al-Azhar Draft Constitution


US Policies on Religious Minorities and Developments in Afghanistan and Iraq


Summary


8 The Organization of Islamic Cooperation and Muslim States Resist Human Rights for Sexual Minorities


Background


Sexual Minorities in the Middle East


Contested Islamic Authority


Tensions with the West over the Treatment of Sexual Minorities


Muslim States’ Objections to New UN Initiatives


Summary


9 Freedom of Religion in Islamic Human Rights Schemes


Controversies Regarding the Shari‘a Rule on Apostasy


Muslim Countries Confront Freedom of Religion


The Contemporary Significance of Apostasy


Tabandeh’s Ideas


The UIDHR


The al-Azhar Draft Constitution


The Iranian Constitution


Sudan Under Islamization


Mawdudi and Pakistani Law Affecting Religious Freedom


The Cairo Declaration and the Saudi Basic Law


The Afghan and Iraqi Constitutions


US Interventions in the Domain of Religious Freedom


Expanding the Reach of Laws Criminalizing Insults to Islam: From the Rushdie Affair to the Danish Cartoons Controversy


Summary


10 An Assessment of Islamic Human Rights Schemes


 


Appendix A: Excerpts from the Iranian Constitution


Appendix B: The Cairo Declaration on Human Rights in Islam


Appendix C: 2009 Resolution on Combating Defamation of Religions


Glossary


Bibliography


Notes


Index





Preface



Perspicacious readers will note that the title of this book is a misnomer. A more accurate title might be along the lines of “A Comparison of Selected Civil and Political Rights Formulations in International Law and in Actual and Proposed Human Rights Schemes Purporting to Embody Islamic Principles, with a Critical Appraisal of the Latter with Reference to International Law, Evolving Islamic Thought, and Relevant State Practice in the Middle East.” The actual title stands as it is simply because it is the kind of rubric that people tend to consult when looking for material on human rights in Muslim milieus. That is, it has been selected for purely practical reasons despite its not being very informative. The reason why this book focuses on the Middle East is simply that my own research interests center on this region.


The reference to “Islam” in the book title is potentially misleading because I repudiate the commonly held view that Islam by itself determines the views on human rights that one finds in the Middle East. A central thesis of this book is that there is no Islamic consensus on a single Islamic human rights philosophy. The precepts of Islam, like those of Christianity, Hinduism, Judaism, and other major religions possessed of long and complex traditions, are susceptible to interpretations that can and do create conflicts between religious doctrine and human rights or that reconcile the two. Even where the discussion is limited, as it is here, to Muslims living in the area stretching from North Africa to Pakistan, one observes Muslims’ attitudes toward human rights running the gamut from total rejection to wholehearted embrace.


Although human rights are debated in purely secular terms in many Muslim milieus, in the wake of the Islamic resurgence, questions of human rights, like other great political issues facing Muslim societies, cannot easily be severed from disputes that are raging about the implications of Islamic law for contemporary problems.


Whether in governments or in the opposition, many Muslims have recourse to interpretations of Islamic sources to develop positions supporting or condemning human rights. This has been dramatically illustrated in Iran, where the ruling clerics and dissident clerics who are at odds with the oppressive theocracy both invoke Islamic authority for their stances. In these circumstances, “Islam” has become both a vehicle for political protest against undemocratic regimes and a justification for the repression meted out by such regimes, often simultaneously expressing aspirations for democracy and equality and providing rationales for campaigns to crush democratic freedoms and perpetuate old patterns of discrimination.


The focus of this book is on the era since the emergence of the UN human rights system, when what are called here Islamic human rights schemes were produced—schemes in the sense of combinations of elements connected by design. As will be demonstrated, these schemes are designed both to mimic international law and to degrade the protections afforded by international human rights law. They embody highly selective and often less-than-coherent combinations of Islamic principles with extensive but unacknowledged borrowings from international human rights documents and rights principles in Western constitutions. These hybrid schemes offer truncated and diluted human rights that are emphatically rejected by the large segment of Muslims who endorse international human rights law.


As will be shown, these schemes can be criticized on a number of grounds, including oversimplifying and stereotyping Islamic doctrines, failures to acknowledge and address actual patterns of human rights abuses in the Middle East, a weak grasp of international human rights principles, misrepresentations of comparative legal history, imprecise legal methodologies, and the deliberate use of evasive and ambiguous formulations. These flaws should be ascribed to the failings of the authors, not to Islam per se.


Much of the secondary literature on the relationship between Islam and human rights is likewise flawed and must be cautiously used. Many works embody an uncritical approach that contributes little to an understanding of the subject. In many ways, the first edition of this book was inspired by a wish to correct common defects in the secondary literature, defects that should be summarized.


Many authors do not analyze and explain the criteria that are being employed to decide what does or does not qualify as “Islamic law,” a term with a wide variety of potential connotations. One encounters failures to make needed differentiations respecting the categories involved, such as principles that are expressly set forth in the Islamic sources versus the historical patterns of diverging interpretations of these sources, which can alter over time. Authors may devote disproportionate attention to the classical theory of Islamic sources in use by premodern jurists, failing to explain how it happens that Islamic human rights schemes are studded with terms and concepts that have been borrowed from international law.


Treating Islamic law as static and mired in premodern jurisprudence, some authors may dismiss the relevance of new understandings of the sources, as if the progressive and reformist perspectives of contemporary Muslims did not count or were necessarily to be viewed as less legitimate than rules ratified by hoary Islamic tradition. Giving too much credence to the shibboleth that in Islam religion and state are one, people may overlook the existence of trends in Islamic thought that are supportive of a secular public domain, imagining that secular perspectives are antithetical to any Islamic worldview.


Comparisons of Islamic rights standards with their international counterparts, if undertaken at all, are frequently underdeveloped, with a common disposition to minimize the extent to which Islamic human rights schemes both borrow from international law and deviate from it. Writing in this area often reveals an unfamiliarity with how international human rights law developed, as well as a lack of aware ness of how Muslims contributed to its formulation. In an ironic twist, human rights tenets originally promoted by representatives of Muslim countries may be mistakenly identified with Western values.


Specific analyses of how actual Islamization measures correlate with human rights violations perpetrated by governments in the Middle East are commonly wanting. Failing to consider how badly people suffer under corrupt despotisms, authors may choose to indulge in visions of harmonious societies whose members are united by a common Islamic ethos, imagining that Muslims willingly defer to official policies that claim Islamic authority. The ingrained tendency to downplay the degree to which Middle Easterners yearn for rights and freedoms may now be diminishing after the magnitude of popular uprisings of the 2011 Arab Spring conveyed how bitterly people in the region resent being left to the mercies of tyrannical ruling cliques.


In the following study, I am critical of governmental and ideological claims that unimpeachable Islamic authority warrants denying human rights, even though I understand that individual Muslims may freely decide to accept interpretations of the Islamic sources that place Islamic law at odds with international human rights law. Muslims’ right to have such private beliefs must be respected. The situation becomes different, however, when claims that Islamic rules should supersede international human rights law are put forward with the aim of stripping other people of human rights that they aspire to enjoy and to which they are entitled under international law. Here one is not talking about personal religious beliefs but rather projects in the domains of law and politics.


In discussing Islamic human rights schemes, I have endeavored to evaluate all sources and arguments objectively, but that does not mean that I feel obligated to withhold judgment or to suppress my own opinions. My own views—with supporting reasoning—are expressed at various points in this book. On human rights questions, I do not consider that it is possible or even advisable to withhold all judgment regarding which positions are meritorious. In clarification, I would say that one can write on questions of slavery and torture in a serious and fair manner without taking a neutral stance about whether slavery and torture are benign or reprehensible institutions and without suppressing all one’s moral judgments and philosophical convictions.


I believe in the normative character of the human rights principles set forth in international law and in their universality. Believing that international human rights law is universally applicable, I naturally also believe that Muslims are entitled to the full measure of human rights protections offered under international law. This inclines me to be critical of any actual or proposed rights policies that violate international human rights law, including US government actions and policies affecting the Middle East that clash with this law.


I welcome the emergence of principled human rights advocacy in Middle Eastern countries and the growing tendency to interpret Islamic sources in ways that harmonize Islamic law and international human rights law. Underlining the progressive and humanistic dimensions of contemporary Islamic thought seems particularly appropriate in an era that has seen an upsurge in vituperative, bigoted Islamophobia. The partisans of this trend refuse to distinguish Islam as a vastly complex, multi faceted religious heritage from the political uses of Islam by corrupt and thuggish regimes and by groups wedded to hate-driven ideologies and terrorist agendas, distorting Islam by portraying it as having only repressive and violent tendencies. At the same time, I recognize that I am an outside observer commenting on developments in another tradition, one in which my views can have no normative or prescriptive value. Therefore, I do not endorse any particular reading of Islamic doctrine, nor do I presume to signal which interpretations Muslims should deem authoritative.


Because the ideas of Muslims supportive of human rights are under constant attack by powerful and extremely well-financed conservative forces determined to delegitimize their programs, their beleaguered positions cannot escape being subjected to the harshest possible critical scrutiny and attacks. In reaction to this kind of imbalance, I think it appropriate to focus my critiques on projects antithetical to human rights.


At a time when Islamic themes and terminology frequently shape political discourse in Muslim societies, it can be difficult for insiders and outsiders alike to distinguish between what are properly classified as political issues and ones that should be deemed religious issues. Nonetheless, no matter how extensively Islam is invoked, analysis shows that campaigns for democracy and equality are going on in the Middle East that resemble similar campaigns by restive populations elsewhere. When antidemocratic governments are proffering Islamic rationales for familiar patterns of human rights violations, this should not immunize them from critical scrutiny.


Reacting to the unfair and often grotesque demonization of Islam in the West, some are disposed to attribute any critical perspectives on the ascendancy of political Islam and the concomitant rights violations to ugly Western prejudices. In reality, there is a big difference between studies that seek to illuminate how Islam figures in contemporary human rights controversies in the Middle East and the current efforts by Islamophobes in the West to portray Islam as a barbaric religion inherently opposed to rights and freedoms, which is an uninformed and prejudiced position. A consistent and objective application of human rights standards will show that human rights abuses can be every bit as severe in Middle Eastern countries where Islamic law is left largely in abeyance and where religious impulses are harshly suppressed as in countries where Islamic law figures, at least officially, as the legal norm. Thus, for example, the human rights records of Libya and Syria have been every bit as atrocious as the records of countries such as Iran and Saudi Arabia. However, because the purpose here is to compare Islamic human rights schemes with international human rights law, rights violations that do not take place under the rubric of applying Islamic law will receive little attention.


This book focuses on the legal dimensions of human rights problems, examining the questions within the framework of comparative law and comparative legal history. There is no intention, however, to imply that Islam is exclusively a legal tradition or that comparative legal history is the only legitimate way to approach this topic. In a more comprehensive study on the relationship of Islam and human rights, one would ideally want to include analyses of how principles of Islamic theology, philosophy, and ethics tie in with the treatment of human rights. This would carry one into areas beyond the comparative legal analyses of civil and political rights in international human rights law and in Islamic human rights schemes, which are the sole concern of this work.


For purposes of offering clarification and background, there will be excursions into topics outside comparative law. Relevant political developments in various Middle Eastern countries will be sketched. With limited space, in order to cover recent developments in the Middle East, many cuts have had to be made to the text of the earlier editions, and sections of the previous text have been significantly condensed and reorganized. The annotated bibliography will, it is hoped, somewhat compensate for the failure to delve more deeply into related issues.


Short discussions of elements of the complex jurisprudence created by Islam’s learned scholars during the premodern period will be offered in order to indicate the pedigrees of various positions being put forward in Islamic human rights schemes. Some references will be made to the reformist currents in Islamic thought and to new perspectives that have surfaced over the last decades as Muslims have sought Islamic answers to the political, economic, and social challenges that confront their societies.1 As globalization and other forces have altered Muslims’ circumstances and have upended old assumptions, new trends in Islamic thought have come to the fore. One observes that reactive and reactionary reformulations of Islamic teachings are now being pitted against highly progressive readings of the Islamic sources.


Debates on Islam and human rights are being given fresh impetus by the political upheavals in the Arab world and the ascendancy of various Islamist factions, which raise the prospect of drafting new constitutions in which references to the supremacy of Islamic law and guarantees of human rights will both have their partisans. How to balance these elements is becoming an increasingly vital issue for the future of the Middle East, and this book offers an examination of what experience to date can teach us about the consequences of subordinating human rights to Islamic criteria.


Ann Elizabeth Mayer
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CHAPTER 1



Assimilating Human Rights in the Middle East


Background: Legal Hybridity in the Middle East


In the Muslim Middle East, there have been strong but mixed responses to international human rights law. These responses have included the production of what are here called Islamic human rights schemes, which borrow extensively from international human rights law while employing ideas and rules taken from the Islamic heritage.


Islamic human rights schemes can be seen as one facet of a widespread back lash against secularization of laws. In the course of the difficult modernization processes that all Middle Eastern countries have undergone since the late nineteenth century, Islamic law and institutions have been largely displaced and marginalized—with Saudi Arabia standing out as the country most resistant to such changes. The consistent movement toward secularization of legal systems left only small islands of Islamic substantive rules in such areas as family law in what were basically modern, European-style legal systems. In reaction to this secularization process, popular demands for Islamization grew in the 1970s, and several states sponsored Islamization programs—but without returning to the Islamic model of governance, which would have undermined the states’ monopoly of power. The Islamic model of the umma, a united Islamic community of believers, is an ideal that still retains potent appeal in the abstract but has proved its impracticability in a world of states whose borders hardened and fractured political allegiances and whose leaders do not wish to cede power to a supranational entity.


The imported model of the modern nation-state is now ubiquitous in the Muslim world, along with its many accoutrements, including constitutions and modern legislative and judicial institutions. These survive Islamization, as can be seen in the Islamic Republic of Iran, where Islamic rules were imposed in such areas as criminal law and women’s rights but where the state itself and related institutions remain grounded in French models that were imported before the Islamic revolution, notwithstanding the adoption of the principle of theocratic supremacy.


Living under the modern state with its great centralized power created new problems in the Middle East, where states have shown a disposition to crush civil and political rights. How to constrain such a leviathan had not been contemplated in the classical works of Islamic jurisprudence, and many Muslims naturally were prompted to appropriate rights principles that had originally been developed in the West to constrain the power of the state. At the same time, others were seeking to deploy Islamic law to shore up government power at the expense of protections for rights. In the last few decades a number of national governments and the intergovernmental Organization of Islamic Cooperation (OIC; this organization was formerly known as the Organization of the Islamic Conference before the name changed in June 2011) have been particularly assertive in promoting Islamic human rights schemes, ones that, not coincidentally, reinforce state prerogatives at the expense of the rights and freedoms of the individual. These Islamic human rights schemes impose Islamic criteria to weaken if not to nullify civil and political rights.


Such Islamic human rights schemes aim to degrade human rights at the same juncture in history when human rights awareness has flourished among Middle Easterners. Despite grave perils, activism supporting democratization and human rights has burgeoned.1 Well before the remarkable 2011 popular uprisings against autocracies and dictatorships during the Arab Spring, long-suffering populations were seeing human rights as offering the prospect of relief from stifling Middle Eastern despotisms.


Islamic human rights schemes need to be evaluated in the context of ongoing political struggles over democratization in the Middle East, as well as in relation to Muslims’ theoretical disagreements about whether Islamic law and international human rights law harmonize or conflict. An example of how Islam becomes enmeshed in conflicts over democratization could be seen in Saudi Arabia in spring 2011. Before the Saudi monarchy used a combination of brute force and payoffs to quell local protests inspired by upheavals in neighboring countries, the grand mufti of Saudi Arabia issued a fatwa asserting that Islam forbids street protests, a message that was echoed in Friday sermons throughout the kingdom.2 According to this ruling, Saudis venturing onto the streets to voice demands for a more democratic and accountable government were going against Islamic law—the interests of the absolute monarchy being equated with upholding Islamic requirements.


Muslims have espoused a wide range of opinions on human rights—from the assertion that international human rights law replicates values already inherent in Islamic teachings to the claim that international human rights law should be rejected as an affront to Islam that embodies pernicious Western values. In between these extremes, one finds a range of compromise positions that in effect maintain that Islam accepts many but not all aspects of international human rights law or that it endorses human rights with significant qualifications that are allegedly required by Islamic law.


As will be seen in the following chapters, the main concern here is Islamic human rights schemes that set forth compromise positions. These purport to represent definitive Islamic countermodels of human rights, borrowing from the international formulations but reworking them in ways that circumscribe rights and superimposing Islamic qualifications on these. None of these have been ratified by a universal Islamic consensus or by anything like democratic referenda; instead, they have been promoted by undemocratic governments and various ideologues with views hostile to rights and freedoms. The focus on such compromise positions does not mean that they are more authentically Islamic than any other views on the relationship of Islam and human rights. They offer attractive subjects for investigation because they reveal the conflicting trends presently affecting what are supposedly Islamic approaches to human rights.


Comparative law is the framework for this study of contemporary controversies about how Islam relates to human rights. International human rights law is used as the standard, and Islamic human rights schemes are assessed in relation to it in order to elucidate where they coincide or diverge and also to identify where the Islamic schemes resort to vague and confusing terms that cloak the full extent of the deviations.


The opacity in the schemes will be highlighted. It correlates with the way that Middle Eastern governments have for the most part sought to maintain pretenses of respect for international human rights law even while seeking to degrade it. Wanting to have influence in the UN system, they have the incentive to try to appear friendlier to human rights than they actually are. The result is that they are disposed to put forward Islamic human rights schemes that set forth principles that in a superficial way mimic those of international human rights law even as they bear hallmarks of being customized to fit in an Islamic framework that undermines the rights that are ostensibly being provided.


The emphasis on human rights positions that states have promulgated is warranted given that states have played the central role in devising international law instruments since the inauguration of the UN human rights system. States have either approved international human rights instruments by majority votes—as in the case of the Universal Declaration of Human Rights (UDHR), which was endorsed on December 10, 1948, in the UN General Assembly—or by ratifying them in sufficient numbers and thereby bringing them into force, as in the case of subsequent covenants and conventions. Today, states from the Middle East are working in conjunction with other states hostile to rights to undermine this system.


Misperceptions About Applying International Human Rights Law as Serving Imperialism


Comparative law, the mainstay of the following analyses, is an academic field where explosive political controversies are rarely encountered. As an eminent comparatist has stated, comparative law looks at the relationships among legal systems and their rules, and ultimately it is concerned with similarities and differences in legal systems and rules in the context of historical relationships.3 In the main, scholars can expect such studies to be of interest to specialists and can assume that any controversies they may provoke will center on issues of scholarship, not ideologically freighted political disputes. If scholars are comparing, say, German law and Japanese law, they do not expect the mere undertaking of such comparisons to be condemned by their academic peers. They have no reason to fear that their work will be denounced as politically unsound if they objectively record the similarities and differences that they have uncovered or state whether aspects of one system were historically derived from the other. Thus, if they show that Japanese law borrowed heavily from German law but that it also exhibits features that differ from German law, they will not expect to be denounced as promoting a hegemonic Western perspective or rationalizing Western imperialism in Asia. Those writing on comparative legal history are used to working in a discipline where they may express their conclusions without tailoring them to fit a prevailing ideological orthodoxy.


At a time when international consensus supports the UN system of international law, there should be no barrier to evaluating Islamic human rights schemes and Islamization measures affecting human rights by reference to the international human rights law that they borrow from and modify. Appraising Islamic human rights schemes in the light of their international precursors would not seem to entail stepping into an ideological minefield. In actuality, a Western scholar discovers that referring to international law to make critical assessments of Islamic human rights schemes often provokes hostile reactions and vitriolic attacks. Persons who are determined to delegitimize critical appraisals of Islamic human rights schemes do not hesitate to resort to grotesque distortions or to disseminate arrant falsehoods in efforts to discredit authors of such appraisals.4 This treacherous environment may account for why such critical appraisals were slow to emerge.5


In light of the disinformation that has been disseminated, it is essential to lay out a preliminary response to typical attempts to discredit criticisms of Islamic human rights schemes. The hostility to critical scholarly comparisons of international human rights law and Islamic human rights schemes typically reflects unfounded preconceptions. Many Islamologists and other students of the Middle East become acculturated by their academic milieus in ways that lead them to conclude that such comparisons are inherently objectionable. They may uncritically assimilate ideas voiced by many spokespersons for Middle Eastern groups and institutions that reject the universality of human rights. They may be impressed when the latter proffer what are ostensibly culture-based objections to the UN human rights system, which they present as being imbued with Western concepts at odds with Islamic tradition. Scholars who are conscientiously seeking to understand Middle Eastern attitudes may shy away from using criteria taken from international human rights law, fearing that doing so will impede understanding Middle Eastern societies on their own terms.


There are several reasons why treating international human rights law as being inappropriate for application to issues in Muslim states is misguided, a central one being that these states have agreed to be bound by the same principles that they are now seeking to circumvent. Moreover, the regular references to international human rights concepts, even by Muslims who disagree with these, show that these concepts are already becoming part of the terminology that is employed within Muslim societies in debating laws and policies. Prominent political figures in the Middle East routinely refer to human rights in their speeches, treating them as givens in the modern international system. Since the 1980s, Muslims have produced a large literature comparing Islamic law, including the Islamic laws in force in their countries, and international human rights law.


People may react negatively to Western governments’ selective criticisms of human rights abuses in the Middle East. Aiming for a balanced approach, people may reflexively classify academic discussions of Middle Eastern regimes’ delinquencies as attempts to divert attention from the West’s own history of egregious human rights violations—including torture, genocide, religious persecution, racism, sexism, and slavery, as well as the abusive treatment of Muslims during the colonial era. Some view criticisms of Islamic human rights schemes as being necessarily motivated by a desire to show that Western domination of the Middle East in the past was beneficial and to legitimize current Western interventions.


Many presume that there is a necessary connection between scholarship that critiques human rights deficiencies in the Middle East and the US deployment of human rights rhetoric to justify such ventures as the invasions of Afghanistan and Iraq. These invasions were preceded by US governmental professions of outrage over the human rights violations perpetrated by the Taliban and Saddam Hussein and were officially justified by US claims to be engaged in spreading democracy and human rights in the region. US claims of being motivated by concern for the human rights of the oppressed populations of Afghanistan and Iraq rang hollow at a time when US policy accommodated gross human rights abuses by governments in the region that cooperated with US foreign policy strategies, when US military actions and mismanagement were costing a staggering toll in terms of death and human suffering among the “liberated” populations, and when prisoners were subjected to shocking abuses in prison camps where they were incarcerated without even the most rudimentary rights protections. After yet another chapter in the history of the West cynically invoking human rights deficiencies in Middle Eastern countries to justify interventions in the region, observers may automatically associate all academic writing dealing with human rights deficiencies in the Middle East with White House policies.


Such associations are unwarranted. Even where the US government—like many other governments—cynically deploys human rights rhetoric, independent Western scholars should not be barred from assessing human rights issues in Middle Eastern societies if they are also applying the same standards consistently to all parties—including to the United States. After all, if scholars’ study of human rights in other countries were to be disqualified simply by the fact that the foreign policies of their countries of origin evinced hypocrisy, then most such study would be barred.


The argument that private criticisms of the treatment of rights in Muslim milieus are of a piece with hypocritical governmental policy is especially weak in the case of this study, which includes criticisms of the use of Islam to deny human rights by regimes that are or were US allies. With respect to these, the United States was hypocritical not in the sense of judging their records particularly harshly but rather the reverse—it glossed over human rights abuses committed by strategically important governments that were either friendly or cooperative.


Washington has generally been reticent about publicly denouncing rights abuses committed under the rubric of applying Islamic law by Saudi Arabia, one of the most valued US allies. The United States provided the strongest military and economic support for President Muhammad Zia-ul-Haq’s regime in Pakistan from his 1977 coup until his death in 1988 and winked at the rights violations perpetrated under his Islamization program. In the case of Sudan, the United States was a staunch mainstay of the Jaafar Nimeiri government in 1983–1985, when Nimeiri was pursuing his Islamization campaign, showing a readiness to tolerate its abuses. The Reagan administration even gave President Nimeiri a cordial reception in the White House in spring 1985 after Nimeiri had ordered the execution of a peaceable seventy-six-year-old Sudanese religious leader as a heretic. Islamization was resumed in 1989 when a cabal of Islamists and General Omar al-Bashir overthrew the elected government. Al-Bashir’s notorious record of human rights violations earned his regime pariah status until its willingness to assist the War on Terror led to a warming of ties between the Sudanese dictatorship and the second Bush administration, which was willing to overlook retrograde Islamization measures and atrocities such as genocide and mass rapes in order to secure Sudanese cooperation.


Moreover, when Afghan factions fighting Soviet forces and aiming to establish Afghanistan as an Islamic state showed disregard for human rights, US underwriting of their campaign continued. Despite the atrocious abuses perpetrated in the guise of enforcing Islamic law by the Taliban, plans for a UNOCAL oil pipeline across Afghan territory and other strategic concerns muted US condemnations of the Taliban.6 This changed after September 11, 2001, when the regime was accused of shielding al-Qaeda terrorists.


Such cases remind us that claims that the US government passes particularly harsh judgments on human rights violations connected to the application of Islamic law are ill-founded; US policy has often been to downplay such violations as long as the regimes involved served US interests. Thus, making consistent critical appraisals of the human rights records hardly correlates with US policies, which have responded to human rights abuses in the Middle East in a politicized manner.


Sensibilities about the linkage between critical assessments of Islamic institutions and imperialist projects have been exacerbated by the pervasive influence of Edward Said’s seminal work, Orientalism.7 In this book, Said argued that much of Western scholarship on the Orient, meaning the Islamic Middle East, had not been conducted in a spirit of scientific research but had been based on a racist assumption of fundamental Western superiority and Oriental inferiority. By positing ineradicable distinctions between the West and the Orient, Orientalist scholarship obscured the common humanity of people in the West and the Orient and, in Said’s view, thereby dehumanized Orientals in a way that served the goals of Western imperialism.


Edward Said was not a lawyer and did not examine the extensive studies of Islamic law that Europeans carried out when European imperialism was at its zenith, but his acolytes have often tended to expand his arguments to encompass the domain of legal scholarship. Said’s work does have implications for the study of law in Muslim countries—but not necessarily the implications that are commonly drawn out.8 Although Said never pretended that all critical examinations of Islamic institutions are infected by Orientalist biases, his disciples often seem inclined to draw this inference from his book. In consequence, they may rush to condemn comparative analyses of Islamic law and international law—the latter being identified with the West—concluding that Orientalist prejudices are guiding such projects.


In reality, treating international human rights as universal implies that peoples in the West and the East do share a common humanity and that they are equally deserving of rights and freedoms. As the sharp international criticism of the US practice of extraordinary rendition and the US mistreatment of Muslims detained for suspected involvement in terrorism or insurgency has shown, international human rights law can be turned against Western powers that deny Muslims their human rights. Furthermore, to maintain that international human rights law is inherently at odds with the values of Muslim societies is to accept the quintessentially Orientalist notion that the concepts and categories employed in the West to understand societies and cultures are irrelevant and inapplicable in the East. To believe that Islam precludes “Orientals” from claiming the same rights and freedoms as people in the West is to commit oneself to perpetuating what Edward Said saw as the Orientalist tenet that Islam is a static, uniform system that dominates Oriental society, the coherence and continuity of which should not be imperiled by foreign intrusions such as democratic ideas and human rights.9 Those who charge that comparisons of international law and Islamic law as they relate to human rights are Orientalist implicitly endorse the same elitist stance as the cultural relativists, discussed below—which is that international human rights are the sole prerogative of members of Western societies. Therefore, they are distorting Said’s message that categories such as “Islam” and “Oriental” should not be allowed to obscure the common humanity of peoples in the East and in the West.10


Fortunately, as the years have passed, the climate that used to inhibit scholarship from treating international human rights law as applicable to Middle Eastern societies has shown improvement.11 As Muslims have clamored in ever greater numbers for democratic freedoms and have denounced their governments for violating international human rights law, it has become harder to argue that criticizing governments’ deployment of Islamic rationales for evading their obligations under international human rights law is equivalent to promoting the ideologies of Orientalism and serving the cause of Western imperialism.


Cultural Relativism


At the core of many efforts to delegitimize comparisons of Islamic and international law are convictions that such comparisons violate the canons of cultural relativism. Not all cultural relativists approach questions in an identical fashion, but in general they are inclined to endorse the idea that all values and principles are culture-bound and that there are no universal standards that apply across cultural divides. Consequently, they deny the legitimacy of using alien criteria to judge a culture and specifically reject any application of standards taken from Western culture to judge the institutions of non-Western cultures. For strong cultural relativists, evaluative comparisons of what goes on under the rubric of Islamic culture using international human rights law are deemed impermissible.


One encounters claims that international law is infected with “a strict and exclusive Western perspective.”12 Based on this kind of identification—actually a misidentification—of human rights with distinctive Western values, people may oppose the idea that international human rights law should be universal.13 To impose principles taken from the UDHR on non-Western societies involves, according to cultural relativists, “moral chauvinism and ethnocentric bias.”14 Such views have been encouraged by the fact that many Middle Eastern governments have expressly invoked their cultural particularisms as grounds for their noncompliance with international human rights law.


Where cultural relativism leads to deference to assertions that cultural particularisms excuse noncompliance with human rights, analysis becomes confused. For one thing, cultural relativism is not a concept developed by legal specialists for application in areas where laws are being promulgated by modern states. Cultural relativism is a principle that developed within such fields as cultural anthropology and moral philosophy.15 The warrant for extending cultural relativism to challenge international law that has been constructed with the participation of UN member states from around the globe is dubious.


People with cultural relativist proclivities might take comfort from statements such as the one made in 1984 by Iran’s UN representative, Said Raja’i-Khorasani, invoking Iranian cultural particularism to shield the Islamic Republic from charges that it was violating human rights. His argument that international standards could not be used to judge Iran’s human rights record was paraphrased as follows:




The new political order was . . . in full accordance and harmony with the deepest moral and religious convictions of the people and therefore most representative of the traditional, cultural, moral and religious beliefs of Iranian society. It recognized no authority . . . apart from Islamic law . . . conventions, declarations and resolutions or decisions of international organizations, which were contrary to Islam, had no validity in the Islamic Republic of Iran. . . . The Universal Declaration of Human Rights, which represented secular understanding of the Judaeo-Christian tradition, could not be implemented by Muslims and did not accord with the system of values recognized by the Islamic Republic of Iran; his country would therefore not hesitate to violate its provisions.16





One observes how Raja’i-Khorasani identified the Iranian regime’s position of denying the authority of international human rights law with a policy of upholding Islamic law and Iran’s traditional culture and values. He spoke as if Iranians’ religious convictions were at stake, when what was actually involved was state policy. Similar statements invoking cultural particularism have been made by other governmental spokespersons in international venues in attempts to defend governmental records of noncompliance with human rights, all assuming that human rights violations are placed beyond criticism if they are classed as expressions of cultural particularism.17


There is an audience that is receptive to claims such as those made by Raja’i-Khorasani and that is prepared to accept the notion that governmental measures carried out under the rubric of upholding Islam should not be condemned as human rights violations. An illustration can be found in a 2001 article that reproduces e-mail exchanges from an online discussion of Iran’s official Islamic dress rules among people interested in the Persian Gulf region who came from a wide variety of backgrounds.18 The debates—sharply edited in the published version—were provoked when one commentator asserted that the Iranian government promoted women’s rights and argued that the government-mandated Islamic dress rules expressed a popular preference of Iranian women. This comment and many others in the exchanges ignored ample evidence that Iran’s rulers are hostile to women’s rights and that Islamic dress requirements are determinedly resisted by a large portion of Iranian women so that hardliners have had to resort to tough policing and harsh criminal penalties to try to deter infractions.


As the exchanges demonstrated, many professed experts on the Middle East accepted at face value the Iranian regime’s claims that its forcibly imposed policies represented Islamic beliefs and Iranian culture—as if the reactions of resisting Iranian Muslim women did not count. The disposition to discount manifestations of Iranian women’s rejection of the requirement that they don government-mandated uniforms whenever they left their homes correlates with a more general tendency to accord automatic deference to governmental representations of culture and to discount the aspirations of Middle Easterners to enjoy human rights on a par with other people around the globe.19


Observers who readily accept Iranian government claims that it has Islamic authority for its policies and its claims that the policies reflect popular beliefs fail to consider why, to enforce these policies, Iran must resort to such measures as threats, beatings, fines, jailings, torture, extrajudicial murders, and executions. Where governments must rely on harsh sanctions and violence to enforce standards, the standards involved cannot embody authentic tradition. Authentic tradition imposes itself on its own authority and is normative because it possesses authority.20 Thus, authentic tradition is automatically accepted as such—as one sees in the Middle East, where traditional dress is voluntarily worn by many men and women as an expression of their own cultural identity. In contrast, the rules of Iran’s official Islam, which depend on governmental policing to be effective, are more akin to “traditionalism” or the ideology of tradition.


The positions of Middle Eastern states have evolved; they have been moving away from articulating such positions as Raja’i-Khorasani’s, which candidly proclaimed disdain for human rights, seeking instead to persuade the international community that their calls for respect for Islamic culture are compatible with adherence to international human rights law. At the June 1993 World Conference on Human Rights in Vienna, Iran and Saudi Arabia urged the acceptance of Islamic perspectives on human rights—but, rather than insisting on Islamic cultural particularism, they proposed a kind of vague, qualified human rights universalism.


For example, when speaking at the conference, the Saudi foreign minister maintained that Islamic law afforded “a comprehensive system for universal human rights.” He professed to concur that the principles and objectives of human rights were “of a universal nature,” merely adding the modest caveat that in their application it was necessary to show “consideration for the diversity of societies, taking into account their various historical, cultural, and religious backgrounds and legal systems.”21 He did not attempt to defend actual Saudi positions, which involved claims that Islam endorsed monarchical absolutism, required practices such as gender apartheid, and mandated the death penalty for practicing witchcraft.


The head of Iran’s delegation at the conference also gave rhetorical support to the principle of universality and denied that religious teachings sacrificed the value of the individual for the well-being of the community. He argued that a multi dimensional approach to rights—that is, one that would take into account Islamic criteria—could “provide a better background for the full realization of human rights,” arguing that “drawing from the richness and experience of all cultures, and particularly those based on divine religions, would only logically serve to enrich human rights concepts.”22 Thus, the Iranian delegation claimed that the incorporation of Islamic principles would benefit human rights.


After debates over the universality of rights, the Vienna Declaration and Program of Action issued at the end of the conference asserted: “The universal nature of these rights and freedoms is beyond question.” However, the declaration injected a note of ambiguity by also advising that “the significance of national and regional particularities and various historical, cultural and religious backgrounds must be borne in mind.” This ambiguity in the final declaration must have pleased countries like Iran and Saudi Arabia, which had apparently decided that international human rights law had garnered so much legitimacy that, at least when faced with international audiences, they would have to mute their hostility and present Islam as complementing human rights universality. That is, believers in cultural relativism who found affirmation in Raja’i-Khorasani’s 1984 hostile comments now must confront government statements that are far more nuanced.


More recently, governments seeking to use cultures as pretexts for noncompliance with international human rights law have joined in alliances in a campaign to ensure that traditional values are given more weight in the UN human rights system—but on the basis of claims that doing so will enhance human rights. The OIC, which has become increasingly assertive in promoting what are portrayed as Islamic positions on human rights in the UN, has coordinated the positions adopted by its member states, which now typically vote as a bloc. In 2009, the OIC faction on the UN Human Rights Council supported a resolution that was introduced by Russia calling for promotion of the study of “traditional values,” claiming that “a better understanding of traditional values of humankind underpinning international human rights norms and standards can contribute to the promotion and protection of human rights and fundamental freedoms.”23


Bearing in mind that this resolution was proposed by Russia, a country where the reinvigorated Orthodox Church has spoken critically of human rights as contravening religious values, and that it was supported by many countries notorious for their contempt for human rights, one could predict that traditional values could be utilized against human rights. The potential dangers posed by the resolution were highlighted in comments by the women’s human rights nongovernmental organization (NGO) Women Living under Muslim Laws (WLUML), a group with experience and expertise in the use of Islam to deny women human rights. It observed:




The promotion of traditional values does not necessarily mean the defense of patriarchal norms; women/human rights defenders have long sought to reclaim traditions and cultures from the purveyors of fundamentalist and reactionary ideologies. The Resolution, however, assumes that “traditional values” inevitably make a positive contribution to human rights; there is no recognition in the resolution that “traditional values” are frequently invoked to justify human rights violations.


In presenting the draft resolution, Russia declined to define “traditional values” or explain what these meant. We are not alone in fearing that these “traditional values” may be invoked to excuse violations of women, sexual minorities, and other vulnerable groups. Indeed, many UN instruments and resolutions recognize that tradition and culture may be invoked to violate universal human rights.24





Middle Eastern states have concluded that they should try to become major players in the UN human rights system, working from the inside to manipulate it. To that end, states with deplorable human rights records, such as Iran and Saudi Arabia, have endeavored to present themselves as respectful of human rights in order to obtain seats on the UN Human Rights Council. Diplomacy was successful in the Saudi case, enabling the Saudis to win a seat and to remain on the council for years, but Iran encountered too much resistance and in April 2010 saw its bid fail. In a striking reversal of Iran’s 1984 stance, in 2010 Mohammad Larijani, secretary-general of Iran’s High Council for Human Rights, told the UN Human Rights Council that Iran promoted and defended human rights and that Western criticisms of its record were groundless.25 As the twists and turns in Iran’s portrayals of how Islamic culture affects its treatment of human rights demonstrate, governmental positions on Islam and human rights turn out to be the products of states’ shifting political calculations and should not be equated with culture.


Muslims Challenge Cultural Relativism


Cultural relativists tend to deprecate the positions of Muslims who support human rights universality and who protest that Islam is wrongly exploited to deprive them of rights. Meanwhile, these positions are being ever more assertively put forward, making them increasingly difficult to ignore.


As the burgeoning human rights movement in the Muslim world has demonstrated, many Muslims believe that Islam and human rights can be successfully integrated, even taking the position that Islam reinforces human rights.26 Muslims who do not use the terminology of modern human rights often display attitudes revealing their belief in its foundational ideals, maintaining that justice, equality, and respect for human life and dignity are such central principles of Islam that a system that fails to honor these cannot be in conformity with Islamic requirements.


Human rights activists in the Middle East have been assertive in calling for adherence to international human rights law. A case in point is the Casablanca Declaration produced by the First International Conference of the Arab Human Rights Movement, which took place in Casablanca, Morocco, on April 23–25, 1999. It included a statement that is representative of the views of Middle Eastern human rights activists to the effect that “the only source of reference” is international human rights law, and it emphasized the universality of human rights. Furthermore, it specifically rejected “any attempt to use civilizational or religious specificity to contest the universality of human rights.”27


Demands to enjoy the human rights afforded in international law were made in a 2003 conference in Beirut organized by the Cairo Institute for Human Rights Studies (CIHRS) in collaboration with the Association for the Defense of Rights and Freedoms, with a wide range of participants from Arab and international NGOs, academic and other experts, and representatives of various governmental and international entities from the Middle East and Europe. The result was the Beirut Declaration on the Regional Protection of Human Rights in the Arab World, which affirmed human rights universality and included as Principle 3 an unqualified rejection of the use of “culture” or “Islam” to restrict human rights, asserting:




Civilization or religious particularities should not be used as a pretext to cast doubt and to question the universality of human rights. The “particularities” that deserve celebration are those which make a citizen have a sense of dignity, equality and enrich his/her culture and life, and promote his/her participation in their own country’s public affairs. Assuring the tolerant principles of Islam and religions in general should not be put in a false contradiction to human rights principles. The conference [warns against adherence to] aged interpretations of Islam that distort Islam and insult Muslims and lead to violations of human rights, particularly when excluding women and not allowing freedom of thought, belief, creative art, literature and scientific research.28





Similar ideas are articulated by the eminent Iranian human rights lawyer Shirin Ebadi, whose courageous work in perilous circumstances to advance human rights was crowned by a Nobel Peace Prize in 2003. In the course of an interview granted in 2004, she asserted the compatibility of Islam and human rights, explaining that her aim was to show that those governments that violated human rights in the name of Islam were misusing Islam.29 When asked to comment on claims that international human rights law is “too Western” to win Muslims’ acceptance, Ebadi answered:




The idea of cultural relativism is nothing but an excuse to violate human rights. Human rights is the fruit of various civilizations. . . . Those who are invoking cultural relativism are really using that as an excuse for violating human rights and to put a cultural mask on the face of what they’re doing. They argue that cultural relativism prevents us from implementing human rights. This is nothing but an excuse. Human rights is a universal standard. It is a component of every religion and every civilization.30





Views of Muslims like Ebadi who support international human rights may be dismissed by cultural relativists who brand them as excessively Westernized or, even more damning, as cultural traitors. In doing so, the cultural relativists betray their Orientalist proclivities, which, as discussed above, dispose them to view the peoples of the Orient and Occident as having inherently different natures and to consider the adoption of modern ideas and institutions by persons classified as Orientals as somehow incongruous and unnatural.31


The cultural relativist mindset conditions many Westerners to assume that “the natives” are content with systems that Westerners would find oppressive. As an Argentinian observer of the attitudes of cultural relativists has noted, the cultural relativists’ position implies that:




Countries that do not spring from a Western tradition may somehow be excused from complying with the international law of human rights. This elitist theory of human rights holds that human rights are good for the West but not for much of the non-Western world. Surprisingly, the elitist theory of human rights is very popular in the democratic West, not only in conservative circles but also, and even more often, among liberal and radical groups. The right-wing version of elitism embodies the position, closely associated with colonialism, that backward peoples cannot govern themselves and that democracy only works for superior cultures. The left-wing version, often articulated by liberals who stand for civil rights in Western countries but support leftist dictatorships abroad, reflects a belief that we should be tolerant of and respect the cultural identity and political self-determination of Third World countries (although, of course, it is seldom the people who choose to have dictators; more often the dictators decide for them).


The position of relativist scholars who are human rights advocates illustrates an eloquent example of concealed elitism. Such persons find themselves in an impossible dilemma. On the one hand they are anxious to articulate an international human rights standard, while on the other they wish to respect the autonomy of individual cultures. The result is a vague warning against “ethnocentrism,” and well-intentioned proposals that are deferential to tyrannical governments and insufficiently concerned with human suffering. Because the consequence of either version of elitism is that certain national or ethnic groups are somehow less entitled than others to the enjoyment of human rights, the theory is fundamentally immoral and replete with racist overtones.32





Where traditional values are being selectively used and manipulated for political ends by governments, Jack Donnelly’s remarks deserve to be considered. He warned that “while recognizing the legitimate claims of self-determination and cultural relativism, we must be alert to cynical manipulations of a dying, lost, or mythical cultural past” and suggested that what is portrayed as “traditional” culture may actually reflect a confusing hybridity:




In the Third World today, more often than not we see dual societies and patchwork practices that seek to accommodate seemingly irreconcilable old and new ways. Rather than the persistence of traditional culture in the face of modern intrusions, or even the development of syncretic cultures and values, we usually see instead a disruptive and incomplete westernization, cultural confusion, or the enthusiastic embrace of “modern” practices and values.33





This point seemed to be missed by cultural relativists, who may be imagining situations where an ethnocentric Westerner is engaged in condemning “barbaric” customs among so-called “primitive” peoples in communities clinging to ancient ways of life. In fact, the kind of cultural relativism that calls for people in developed societies to forbear casting aspersions on the cultures of rare intact traditional societies, where the latter fail to protect human rights according to modern international standards, seems justifiable. There is little reason to disturb the already jeopardized equilibrium of the few communities that have so far managed to resist the inroads of globalization and that seek to preserve their distinctive heritages. The social orders in isolated villages in the mountains or deep in jungles, the hierarchy in a remote oasis settlement, or the mores of nomadic clans struggling to survive in inhospitable conditions may not conform to UDHR ideals, but these may offer their members a more humane environment than the larger state societies surrounding them. The situation is entirely different when one is evaluating Islamic human rights schemes, where the concern is not assessing any of the few surviving intact traditional cultures but rather assessing modified versions of international human rights law that are tied to governmental policies, being designed by ruling elites to reinforce states’ prerogatives at the expense of rights of individual citizens.


One way that cultural relativists may challenge the appeal of human rights is by pointing to the popular support for movements promoting Islamization in the Middle East. They may argue that this proves that Islam, not human rights, enjoys the broad-based appeal, whereas human rights are espoused by elites. In reality, both Islam and human rights have shown that they have potent popular appeal. Increasingly, human rights groups and Islamist movements compete for the loyalties of the same disaffected populations that are alienated from corrupt and despotic systems and are desperate for better lives, and sometimes their appeals to the disaffected share common themes.34


In many Muslim countries, proposed Islamization programs enjoy popularity precisely because Islam has become the most potent language for political protests against oppressive regimes. It should be borne in mind that popular support for groups calling for “Islamization” in situations where they stand up to hated regimes may not signal an actual intent to support the specifics of the Islamization programs that these groups intend to pursue once they come to power. As I have noted elsewhere, when proponents of Islamization are in the opposition and are still seeking to win backing for their programs, they tend to treat Islamization as a panacea for political, economic, and social ills.35 As they seek to build up their support, Islamist groups trade on the positive connotations of Islam while eschewing detailed descriptions of their actual agendas, meaning that people can read into Islamization programs the content that they would like them to have.36


After regimes have carried out Islamization programs so that people learn what they entail, one has a different situation. Experience shows that Islamist regimes are not prepared to allow free elections to test whether the voters approve them after years of experience with actual Islamization measures. Witnessing the antidemocratic character of Iran’s theocratic regime, Middle Easterners who aspire to enjoy rights and freedoms now fear Islamization. For example, many participants in the uprisings that toppled Zine El Abidine Ben Ali’s and Hosni Mubarak’s dictatorships in Tunisia and Egypt have expressed anxieties about whether in subsequent elections well-organized Islamists would manage to gain power and subsequently crush all opposition and impose repressive laws. In response, moderate Islamists in both countries endeavored to allay such anxieties and to persuade the populace that they would play by the rules of democracy and respect the human rights of all citizens. Even the head of Egypt’s hard-line Islamist Nur Party took pains to convey the message that the party was dedicated to democracy, the rule of law, and human rights.37 With the powerful showings of Islamist parties in elections in late 2011, a test of their bona fides was in the offing.


To assert that there is burgeoning support for human rights in the Middle East is not to say that if human rights were submitted to referenda, a majority of voters would endorse all features of the International Bill of Human Rights. Segments of the population might cling to Islamic rules at odds with international human rights law. In addition, the priorities expressed in different Middle Eastern countries could well diverge, even as the views of the United States and Canada diverge on many rights issues, despite the fact that the two countries are closely linked in terms of their history and legal heritage. Many overlook the fact that in the West differences in rights concepts and rights protections persist. This is true even within the European Union, which has adopted the concept of a “margin of appreciation” in order to accommodate different national approaches to human rights.38


Upholding international human rights law does not require that all states use identical approaches. It does require that human rights be defined and protected in a manner consonant with international principles.


Actual Human Rights Concerns in the Middle East


A deep cleft has resulted between the idealistic focus of proponents of Islamization, who tend to envisage Islamic law as the utopian solution to all problems, and the focus of Muslim human rights activists, who are concerned with overcoming obstacles to democratization, devising concrete, practical solutions that offer realistic prospects for ending rights violations. Reports of a debate between Islamists and human rights activists confirm how Islamists stress the virtues of Islamic principles in the abstract, whereas Muslim human rights activists stress the need to attend to details of reform processes and institutional frameworks.39


In striking contrast to the silence of Islamic human rights schemes regarding human rights abuses facing people in the Middle East, a thoughtful and exceptionally outspoken critique of the human rights situation in the Arab world was publicly issued by a group of Arab intellectuals after a meeting in Tunis in 1983. This critique, which presciently identified many of the problems that later fed the uprisings of the Arab Spring, turned out to be one of a series of critical appraisals of the ills besetting Arab societies issued by Arab intellectuals who saw all too clearly the negative consequences of the lack of freedom pervading their region. Portions of the 1983 critique, which also applies, mutatis mutandis, to the human rights predicaments in non-Arab countries in the region, are paraphrased below.


The critique asserts that under various pretexts—such as the needs of socialism, development, realization of pan-Arab unity, protecting national sovereignty, and fighting Israel—demands for democracy have been denied. It claims that freedom, aside from its social usefulness, is a value in and of itself, one that all Arabs long for and all regimes deny. Not only are Arabs prevented from free expression and from participating in the determination of their fate, but they are also constantly exposed to repression. Fear of imprisonment, murder, mass murder, and torture dominates their lives. Arab individuals are so humiliated, their spheres of personal freedom so restricted, and their voices so crushed into silence and subjugation, that they are prone to despair and become incapacitated. This critique condemns such repressive measures, as well as emergency courts and police-state tactics, and demands that trials be conducted according to law. In most Arab countries, the critique asserts, authority is based on the subjugation of citizens. The consequences are confusion in values and norms and the absence of critical thought. A monolithically structured, hermetically closed system of authority dominates the scene, leaving no room for political or intellectual pluralism or for the development of genuine culture. It calls on Arab governments to respect civil rights and to refrain from infringing personal freedoms guaranteed by the UDHR. The first priority is affirmed to be equal treatment for all citizens regardless of belief, descent, or gender. It demands guarantees for freedoms, especially freedom of belief, freedom of opinion and expression, freedom to participate, freedom of assembly, and freedom to form political organizations and unions. Guarantees for the rights of women and minorities and an independent judiciary are also demanded.40


This critique and others that were to follow proved that intellectuals who genuinely aspire to advance human rights in the Middle East are prepared to speak out to denounce actual patterns of human rights violations and that they do not hesitate to invoke international human rights law in their criticisms.


In 2002, Arab experts working for the UN Development Program presented a sharply critical assessment of retarded development in the Arab world. In this, the first of a series of reports, they found that the Arab region, one of seven world regions, had the lowest freedom ranking. Using indicators measuring the dimensions of the political process, civil liberties, political rights, and independence of the media, the authors depicted a gaping freedom deficit. Furthermore, the report highlighted the severe discrimination that Arab women face, ranking their political and economic participation lowest in the world.41 The thoroughness and transparency of this critique was applauded by Arab advocates of human rights and democratization.42 Participants in a June 2004 conference of more than one hundred Arab intellectuals and politicians issued the Doha Declaration for Democracy and Reforms, which decried the specific patterns of undemocratic governance prevailing in the Arab world and dismissed the pretexts that regimes used to defer democratic reforms.43


Such critiques confirm that despotic Middle Eastern regimes are not just objectionable by Western standards but also are so perceived by people within these societies. They show that people do not consider participatory democracy an exotic, Western luxury; instead, they attribute many of the problems afflicting their societies to its absence.


In striking contrast, the Islamic human rights schemes examined in this book insist on the absolute perfection of abstract Islamic ideals while ignoring altogether the grossly deficient human rights performance of Middle Eastern states. The schemes portray Islamic human rights as though such rights enjoyed unquestioned authority and automatic efficaciousness by reason of their divine provenance, owing to which no government would dare to tamper with them. For example, in its preamble, the Universal Islamic Declaration of Human Rights (UIDHR) says that “by virtue of their Divine source and sanction these rights can neither be curtailed, abrogated or disregarded by authorities, assemblies or other institutions, nor can they be surrendered or alienated.”44 In presenting the Cairo Declaration at the 1993 World Conference on Human Rights in Vienna as the authoritative statement of Islamic rights, the Saudi foreign minister insisted that in Islamic law, human rights are not mere moral exhortations but “legislative orders,” containing “all the legal texts necessary for ensuring their implementation and enforcement.”45 He thereby portrayed Islamic law and the Cairo Declaration as affording efficacious rights protections. A recent study that endorses the Cairo Declaration and Islamic human rights more generally has elaborated on the Saudi position, making the argument that relying on Islamic precepts is sufficient to ensure a regime of virtue, harmony, and benevolence.46


Proponents of Islamic human rights schemes cannot acknowledge that Middle Eastern governments show no respect for the rule of law, including Islamic law, because doing so would require admitting that the religious pedigrees of Islamic rules do not mean that they will be respected in practice. Thus, the utopian ideals that are put forward in conjunction with Islamic human rights schemes are designed to gloss over the severe human rights problems facing Muslims in the Middle East.


The Emergence of International Human Rights Law


Proponents of international human rights espoused the idea that rights should be guaranteed not only in constitutional rights provisions but also by international law, binding on all nations. After World War II, the UN, as the preeminent international organization, took a leading role in formulating rights that had previously been left to domestic legislation. The UN Charter in 1945 called for respect for human rights and fundamental freedoms but did not undertake the difficult task of specifying what these entailed. The preamble of the UDHR, adopted by the General Assembly in 1948, called for members to seek to construct a new world order on a sounder basis, one in which “recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is the foundation of freedom, justice, and peace in the world.”


One way of looking at the mentality behind this UN initiative is to see it as intimately bound to the particular situation facing the world community in the aftermath of World War II, when people around the globe contemplated the horrors of the war and proposed that respect for human rights should be ensured as a bulwark against any repetition. The wording of the preamble can thus be interpreted as spelling out “a political, sociological, and historical interpretation of the historical circumstances of world society in the aftermath of World War II.”47
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