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Introduction


How to use this book


The contents of this textbook are designed to guide you through the WJEC or Eduqas Law 


speciﬁcation and lead you to success in the subject. It has been written by senior examiners 


who have pinpointed what is required of candidates, in terms of content, to achieve the 


highest marks. In addition, common errors have been identiﬁed, and support and advice given 


in how to avoid these errors, which will help lead to success in your AS/A Level examination.


The book covers:


›


 Eduqas AS Level components 1 and 2


›


 Eduqas A Level components 1, 2 and 3


›


 WJEC AS Level units 1 and 2


›


 WJEC A Level units 3 and 4.


This textbook covers the knowledge content that is required for each topic within the various 


speciﬁcations. There is also a selection of learning features throughout the topics.


Key terminology:


 important legal terms are emboldened in the main text and accompanied 


by a deﬁnition in the margin. They have also been compiled into a glossary at the end of the 


book for ease of reference.


Grade boost:


 gives you an insight into the examiner’s mind and provides advice on things you 


should include to achieve the higher marks.


Stretch and challenge:


 these activities provide opportunities to research a topic further and 


give you advice on wider reading. These are usually additional cases, current affairs or areas 


under reform, knowledge of which should really impress your examiner.


Cases and key cases:


 examples of cases are highlighted to clarify the points of law they 


illustrate.


Exam skills:


 these give advice and guidance on how to prepare for your exams.


WJEC/Eduqas-only text: 


a minority of topics only feature on 


either


 the WJEC or Eduqas 


speciﬁcation. This feature will identify these topics so that you can be sure you are covering all 


of the content that you need for the qualiﬁcation you are studying towards. Grey-background 


text is WJEC only, and blue-background text is Eduqas only.


Summary:


 at the end of each topic there is a handy summary to help you structure your 


revision.


Test yourself: 


these summary questions at the end of each topic can be completed to test 


your knowledge of what you have just learnt. All the answers can be found in the main body of 


the topic.


Exam past paper questions: 


these show you how the topic has featured on actual past papers. 


Where applicable, a selection is shown across the different exam boards.


Note: following the death of Queen Elizabeth II in 2022, senior barristers switched their title 


from QC (Queen’s Counsel) to KC (King’s Counsel). In addition, the Queen’s Bench Division of 


the High Court is now referred to as the King’s Bench.
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UNIT 1  

The Nature of Law


1 Law making 


‘Sources of law’ refers to the way in which the law comes into existence (see Figure 1.1).


Sources


of law


Statutory 


interpretation


Acts of 


Parliament


European 


Convention 


on Human 


Rights


Delegated 


legislation


European 


Union law


Judicial 


precedent


Welsh


Parliament


Acts of Parliament


Most United Kingdom (UK) law comes from the UK Parliament, which passes hundreds of laws 


every year. Parliament is composed of three institutions (see Figure 1.2).


House of Commons


The House of Commons is composed


of elected officials known as


Members of Parliament (MPs).


To become an MP you must win


an election in the constituency


to which you are attached.


House of Lords


Monarch


The House of Lords is composed


of peers, who are not elected.


There are three categories of person:


life peers (e.g. Lord Alan Sugar)


excepted hereditary peers


 senior Church of England bishops.


The monarch has to approve


all laws passed by Parliament.


The current monarch


is King Charles III.


Figure 1.1 


Sources of law in 


England and Wales


Figure 1.2 


The three institutions 


of Parliament
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The UK Parliament is based at the Palace of Westminster in London, so is sometimes referred to 


as ‘the Westminster Parliament’ or simply ‘Westminster’. It consists of two debating chambers: 


the House of Commons and the House of Lords. The third element of the UK Parliament is the 


monarch, who is the head of state. The role of the monarch is hereditary: it normally passes from 


the present monarch to their eldest child when the reigning monarch dies.


All three parts of the UK Parliament must approve Acts of Parliament before they can become law.


Green and White Papers


The ﬁrst stage of making a law is often to consult relevant people via a Green and/or White Paper.


Green Paper


A Green Paper is an intention to change the law and outlines the format this change could 


take. It is published on the internet for the public to comment on and copies are also 


distributed to interested parties. These individuals will then make comments and put forward 


suggestions on the proposal.


White Paper


Parliament will then publish a White Paper, which is a positive proposal on the format the new law 


will take. It often includes changes as a response to the opinions of the interested parties. There is 


then a further chance for consultation before the ﬁnal Bill enters Parliament for consideration.


Bills


All Acts of Parliament begin life as a Bill, which is a draft law or a proposal for a change in the 


law. There are three types of Bill: Public Bills, Private Members’ Bills and Private Bills.


Public Bills


A Public Bill involves matters of public policy that will affect the whole country or a large 


section of it. These Bills will sometimes reﬂect the manifesto of the government in power at 


the time. Most government Bills are in this category. Examples include:


›


 


Children and Social Work Act 2017


›


 


Juries Act 1974 


›


 


Finance Act2017


.


Private Members’ Bills


Private Members’ Bills are sponsored by individual Members of Parliament (MPs). At each 


parliamentary session, 20 members are chosen from a ballot to take their turn in presenting 


their Bills to Parliament. Relatively few Private Members’ Bills become law, and the time 


available for debating them is very short. As they tend to cover issues that the individual 


MP is interested in, they rarely reﬂect the government’s general agenda. Examples of Private 


Members’ Bills that have become law are:


›


 


Abortion Act 1967


›


 


Marriage Act 1994


›


 


British Sign Language Act 2022


.


Private Bills


A Private Bill is a law that is designed to affect only individual people or corporations. 


Examples include:


›


 


University College London Act 1996


›


 


Whitehaven Harbour Act 2007


.


Public Bills currently being 


considered by Parliament 


can be found at 


www.


parliament.uk/business/


bills-and-legislation


Recent legislation can be 


found at 


www.legislation.


gov.uk/ukpga


Go to 


www.parliament.


u


k/a


bout/how/laws/ﬂash-


passage-bill


 and summarise 


in more detail what 


happens at each stage of 


the legislative process.


GRADE BOOST
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Legislative process


When a Bill is prepared, it is ﬁrst presented to the UK Parliament and then has to go through a 


speciﬁc process before it ofﬁcially becomes law (see Figure 1.3).


Bill starting in the 


House of Commons


House of Commons


12C


R3


House of Lords


12CR3


Royal


 


Assent


First reading


First reading


Second reading


Second reading


Committee stage


Committee stage


Report stage


Report stage


Third reading


Third reading


Royal Assent


Consideration of 


   amendments


A


Figure 1.3 


How a Bill progresses through Parliament (Source: www.parliament.uk/about/how/laws/ﬂash-


passage-bill. Crown Copyright)


The House of Commons can use powers under the 


Parliament Acts 1911 


and 


1949


 to make a 


law without the consent of the 


House of Lords


. This rarely happens but is an available option 


if the House of Lords cannot reach an agreement. An example of the House of Commons using 


this power was when MPs passed the 


Hunting Act 2004


, which outlawed the hunting of wild 


animals using dogs.


First reading


The title of the prepared Bill is read to the House of Commons. This is called the ﬁrst reading 


and acts as notiﬁcation of the proposed measure.


Second reading


The second reading is the ﬁrst opportunity for MPs to debate the main principles of the Bill. At 


the end of the debate, the House of Commons votes on whether the legislation should proceed.


Committee stage


This is a detailed examination of the Bill where every clause is agreed to, changed or removed, 


taking into account the points made during the debates at the ﬁrst and second readings.


Report stage


The committee will then report back to the House of Commons, and any proposed 


amendments are debated and voted upon.


Third reading


The third reading is a ﬁnal chance for the House of Commons to debate the contents of a Bill 


but no amendments can be made at this stage. There is simply a vote on whether to accept or 


reject the legislation as it stands.


House of Lords


The Bill then goes to the House of Lords, where it travels through a similar process of 


three readings. If the House of Lords alters anything, the Bill returns to the Commons for 


consideration. This is known as ‘ping pong’.


Royal Assent


In the majority of cases, agreement between the Lords and the Commons is reached and 


the Bill is then presented for Royal Assent. Technically, the King must give his consent to all 


legislation before it can become law but, in practice, that consent is never refused and is 


always granted.


The Bill is now an Act of Parliament and becomes law, although most Acts do not take effect 


the moment the King gives his consent, but on a speciﬁed future date. This is known as 


‘commencement’.


House of Lords:


 the 


name of the Upper House 


in Parliament, which is 


the legislative chamber. 


Confusion arose before 


the establishment of the 


Supreme Court, as the 


highest appeal court was 


also called the House of 


Lords.


KEY TERMINOLOGY
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If you are asked to explain the legislative process, remember that you will need to do more than 


just list the different stages to achieve the full range of marks.


 


Try to explain what happens at 


each stage, giving some examples if you can.


EXAM SKILLS


The UK constitution


The UK does not have a written constitution. This means that it has no single legal 


document which sets out the fundamental laws outlining how the state works. Unlike most 


other countries, there is no formal regulation of the organisation and distribution of state 


power. Countries which do have a written constitution include the USA, France and 


Germany.


The UK therefore relies on three key principles to underpin its unwritten constitution:


1.


 


parliamentary sovereignty


2.


 the rule of law


3.


 separation of powers.


Parliamentary sovereignty


In its most simple form, sovereignty is the principle of absolute and unlimited  


power. An 


Act of Parliament


 can completely overrule any 


custom


, 


judicial precedent


,  


delegated legislation


 or previous Act of Parliament. This is because MPs are elected by 


the voters in their constituency in a democratic process, so each MP is participating in the 


legislative process on behalf of those voters.


Dicey’s theory of parliamentary sovereignty


A.V. Dicey was a famous Oxford scholar and his traditional view has three main points that 


explain the concept of parliamentary sovereignty:


1. Parliament is sovereign


Parliament is sovereign and can make or unmake any law on any subject without legal 


constraints. This means that Parliament is the highest source of English law and has the right 


to make or unmake any law, and to override or set aside any existing legislation.


So, if Parliament decided that all dog owners also had to own a cat, there might be a public 


outcry, but the law would still be valid and the courts would be obliged to uphold it. The 


reason for this power is that Parliament is democratically elected and therefore has the upper 


hand when making the laws that every citizen has to follow.


2. No Parliament can bind another


No Parliament can bind another and an Act of Parliament passed by a previous Parliament can be 


repealed by the next Parliament. No Act of Parliament is entrenched, like the US Bill of Rights is.


parliamentary sovereignty:


 Dicey’s principle that Parliament has absolute and unlimited power, 


and that an Act of Parliament overrules any other source of law.


Act of Parliament (statute):


 a source of primary legislation that comes from the UK legislature.


custom:


 rules of behaviour which develop in a community without being deliberately invented.


judicial precedent (case law):


 a source of law where past judges’ decisions create law for future 


judges to follow.


delegated legislation (secondary or subordinate legislation):


 law created by a body other 


than Parliament but with the authority of Parliament, as laid down in primary legislation.


KEY TERMINOLOGY


Rule of


law


Separation of 


powers


Parliamentary 


sovereignty


THE UK 


CONSTITUTION


Figure 1.4 


The three key 


principles of the UK’s unwritten 


constitution
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3. No Act can be challenged


No Act can be challenged by a court nor its validity questioned. This means that, even if it 


were alleged that an Act has been passed by fraudulent means, it has to be upheld by the 


courts. It cannot be overruled by another ‘arm’ of the state. The only way to challenge the 


action of ministers, or any other law makers, is through 


judicial review


, which is dealt with by 


the King’s Bench Division of the High Court.


Threats to Dicey’s theory


Dicey’s theory of parliamentary sovereignty is a little outdated and does not reﬂect the 


UK’s current legal position because there are three signiﬁcant erosions of parliamentary 


sovereignty.


1. Membership of the European Union


European Union (EU) law overrides any UK law made before or after the UK joined the EU in 


1972. However, since the 2016 Brexit referendum result, it remains to be seen how EU law will 


continue to inﬂuence the UK.


2. Human Rights Act 1998


The 


Human Rights Act 1998 


made it a legal requirement that all public authorities must 


behave in a way that does not infringe on human rights. This means that under 


section 3 (s3)


 


judges have to interpret every Act of Parliament in a way that upholds human rights.


If the law abuses human rights, they have to declare it incompatible under s4 and send the law 


back to Parliament to change.


3. Devolution


There have been changes to the UK constitution through 


devolution


. The formation of the Welsh Parliament, 


Northern Ireland Assembly and the Scottish Parliament have 


had an impact on parliamentary sovereignty because these 


devolved institutions can now make laws, sometimes without 


the approval of the UK Parliament.


Rule of law


Dicey was also responsible for the second theory that 


underpins the UK’s unwritten constitution. He said that the 


concept of the 


rule of law


 has three components:


1. No sanction without breach


No one should be punished unless they have broken a law. This means that there should be 


proper legal procedures and that all law should be public and cannot be secret. In principle, no 


law should have a retrospective effect; that is, a new law should not apply to past events.


In the English and Welsh legal systems, the actions of and decisions by government ministers 


can be challenged by judicial review. This element of the rule of law ensures that the state 


does not have wide discretionary powers to make arbitrary decisions.


2. One law should govern everyone


This means that everybody (including the government) is equal before the law. Dicey’s idea 


was that court proceedings, the judicial mechanisms controlling society, would apply to the 


citizen and to the government and public bodies. However, some institutions of the state, such 


as the police, are given more powers than citizens to enable the state to function.


3. Rights of individuals are secured by decisions of judges


This engages with the idea of judicial precedent, which is that the highest courts can make 


a decision in a case which then has to be followed by the lower courts. In this way, no new 


judicial review:


 the process 


of challenging the legality 


of a decision, action or 


failure to act by a public 


body such as a government 


department or court.


devolution:


 the 


transference of power 


from central government 


to regional or local 


government (e.g. the 


formation of the Welsh 


Parliament, the Northern 


Ireland Assembly and the 


Scottish Parliament).


rule of law:


 the state 


should govern its citizens in 


accordance with rules that 


have been agreed upon.


KEY TERMINOLOGY


Figure 1.5 


The Human Rights 


Act 1998 has affected judges’ 


interpretation of statutes
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legal principles are created. Although most modern laws are created by Acts of Parliament and 


delegated legislation, judicial decisions do still create law.


Problems with Dicey’s theory


Dicey’s theory conﬂicts with the principle of parliamentary supremacy. This is the 


acknowledgement that Parliament has the right to make or unmake any law, including 


granting arbitrary power to the state. This is exactly the sort of arbitrary power that the rule of 


law seeks to forbid.


Dicey also considered equality before the law. This is often compromised because the cost of 


taking legal cases to court is very high, so may not be accessible to everyone.


Breaches of the rule of law


There have been many allegations in which the rule of law was alleged to have been breached. 


Here are some examples:


›


 John Hemming MP: Mr Hemming disclosed the name of a famous footballer subject to an 


injunction by using parliamentary privilege.


›


 Prisoners’ vote: Conservative MPs proposed to ignore a ruling by the European Court of 


Human Rights (ECtHR) that gave UK prisoners the right to vote.


›


 Abu Qatada: the 


Human Rights Act 1998


 protects people from torture, and Abu Qatada 


would have been tortured or received an unfair trial for terrorist crimes that he had 


allegedly committed if he had been deported to his home country of Jordan. In 2013, Abu 


Qatada left the UK after Jordan signed a treaty promising not to use evidence obtained by 


torture.


Upholding the rule of law


There are also examples which show judges upholding the rule of law:


›


 The 


Constitutional Reform Act 2005


: this Act recognised the rule of law and the 


importance of the independence of the judiciary.


›


 


Section 1 Constitutional Reform Act 2005


: this states that the Act does not adversely 


affect ‘the constitutional principle of the rule of law or the Lord Chancellor’s existing 


constitutional role in relation to that principle’.


›


 


Section 17(1) Constitutional Reform Act 2005


: this outlines the oath to be taken by the 


Lord Chancellor to respect the rule of law and defend the independence of the judiciary. 


This is signiﬁcant because it is the ﬁrst time that the rule of law was recognised as a central 


issue in a statutory provision.


Separation of powers


Montesquieu was an 18th-century French philosopher. His theory of the 


separation of 


powers 


stated that the only way to safeguard the liberty of citizens is to keep the three 


arms of the state – legislature, judiciary and executive (see Figure 1.6) separate. This theory 


requires that individuals should not be members of more than one arm of the state, but in 


reality there is some overlap and we are increasingly seeing a fusion of the arms, rather than 


a separation.


The Prime Minister and their cabinet make up the 


Executive


, but there are also MPs who 


sit in the legislature. The Executive is also inﬂuential on the legislative agenda, as proposed 


policies are often part of the government’s manifesto. This may reﬂect a particular political 


viewpoint, as the Executive is usually formed by the party that won the most seats in the 


House of Commons at a general election. This is deemed acceptable, however, as the Executive 


is formed in a democratic way, having been elected by the public.


Other theorists who 


have developed modern 


interpretations of the 


rule of law include Lord 


Bingham and Joseph Raz.


GRADE BOOST


separation of powers:


 


state power is separated 


into three types, Executive, 


judicial and legislative, with 


each type exercised by 


different bodies or people.


Executive:


 


the government.


KEY TERMINOLOGY


Research these examples, 


which show judges 


upholding the rule of law:


l


 


The Belmarsh Prisoners 


case


l


 


Black Spider Memos 


case


l


 


Al Rawi and others


 v 


Security Service and 


others


GRADE BOOST
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JUDICIARY


These are the judges.


They apply and interpret the law.


The Prime Minister is supported by senior


Ministers who make up the Cabinet and


each Minister has a role in a particular area,


for example the Secretary of State for


Education, the Secretary of State for Health,


the Secretary of State for Justice.


EXECUTIVE


This is usually formed


by the party that won


the majority of seats in


the House of Commons


at a general election


(at time of writing, the


Conservative Party).


Prime Minister


Rishi Sunak


This is the UK government.


It enforces the law.


LEGISLATURE


This is the UK Parliament.


It enforces the law.


Monarch King


Charles III


House of


Commons


House of


Lords


Figure 1.6 


Montesquieu’s theory states that there are three functions of the state and that these should 


be kept separate


For a long time, there was also considerable overlap between the judiciary and the 


legislature. This is because the House of Lords was a legislative debating chamber as well 


as being the highest appeal court of the UK. This was deemed unsatisfactory because it 


goes against the theory of the separation of powers whereby the legislature has to be kept 


separate from the judiciary. As a result, the 


Constitutional Reform Act 2005


 created the UK 


Supreme Court, which is the highest appeal court in the UK, thus removing the most senior 


court from the legislature.


TEST YOURSELF


1.


 What are the three institutions that make up the UK Parliament?


2.


 What is the difference between a Private Bill and a Private Members’ Bill?


3.


 What is the signiﬁcance of the 


Parliament Acts 1911


 and 


1949


?


4.


 Explain what happens at the Committee stage of the legislative process.


5.


 Explain what is meant by the ‘ping pong’ stage of the legislative process.


6.


 Outline Dicey’s three principles of parliamentary sovereignty.


7.


 What are the three big erosions of parliamentary sovereignty?


8.


 Explain what is meant by the ‘rule of law’.


9.


 Why is it important to uphold the doctrine of the separation of powers?


10.


 Explain how there may be overlap between the executive and the legislature.
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SUMMARY: LAW MAKING


➜


 Sources of law


: the UK has an unwritten constitution, so it is based on three principles:


1.


 


Parliamentary sovereignty


 (Dicey): Parliament is supreme with absolute and unlimited 


power. Threats: EU, 


Human Rights Act 1998


, devolution


2.


 


Rule of law


 (Dicey): no sanction without breach, one law should govern everyone, rights 


are secured by the decisions of judges


• Examples of breaches: John Hemming MP, prisoners’ vote, Abu Qatada


• Promotion: 


Constitutional Reform Act 2005


, Black Spider Memos


3.


 


Separation of powers


 (Montesquieu): three functions of the state should remain separate:


• Legislature: UK Parliament makes the law


• Executive: UK government enforces the law


• Judiciary: judges apply and interpret the law


➜


 


UK Parliament


:


 


the legislative arm of the UK


Three elements:


•


 House of Commons


•


 House of Lords


•


 Monarch


All three must agree on a Bill before it becomes an Act, subject to the exceptions in the 


Parliament Acts 1911


 and 


1949


.


Three types of Bill can result in an Act of Parliament:


•


 Public Bill


•


 Private Members’ Bill


•


 Private Bill


All potential Acts have to go through the legislative process: ﬁve stages in the House of 


Commons, ﬁve stages in the House of Lords and Royal Assent


EXAM PAST PAPER QUESTIONS


WJEC – Unit 1 – May 2019


Explain the Rule of Law doctrine. [10]


Eduqas – AS Level Component 1 – May 2019


Explain what is meant by the separation of powers. [6]


Eduqas – AS Level Component 1 – May 2018


Explain the stages a Bill must go through in order to become an Act of Parliament. [6]
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Judicial change


The law does not, and cannot, stand still. It needs to keep up with society’s 


changing attitudes and respond to events and media pressure.


Most legislation in the English and Welsh legal systems continues to 


apply until it is repealed. Where it is clear that the law is no longer 


reﬂective of society’s needs, there is a number of ways in which it can 


be reformed (see Figure 2.1) and agencies that can put pressure on the 


government to change the law.


Case law can bring about some reform through the development of the 


common law, also known as judicial precedent. 


R


 v 


R


 (1991)


A husband broke into the house where his estranged wife was staying with her mother 


and forced her to have non-consensual sex with him.


 


The House of Lords declared that a 


husband who has non-consensual sexual intercourse with his wife can be guilty of rape on 


the basis that the status of women, and particularly of married women, has changed out of 


all recognition in various ways.


 


As a result, the 


Sexual Offences Act 2003


 was amended to 


reﬂect the fact that non-consensual intercourse is rape regardless of marital status.


Ghaidan


 v 


Godin-Mendoza


 (2004)


Here the court held that homosexuals living in a long-term loving relationship should enjoy 


the same tenancy rights as heterosexual couples.


There are several reasons why judicial law making is rare, and why it should not regularly 


happen.


›


 Courts can only deal with cases that are brought to them so they are unable to enter into 


wide-ranging law reform.


›


 The parties involved in cases often do not have the money or interest to pursue the reform.


›


 Judges are usually unable to consult experts or commission research. They will be wary 


of reforming the law without this speciﬁc knowledge, as their decision will have future 


inﬂuence.


›


 Judges are unable to make changes where the doctrine of precedent applies, which inhibits 


any radical reforms.


›


 A precedent change is retrospective (that is, it covers something that has already 


happened), whereas a parliamentary reform is prospective (it takes effect only from the day 


it comes into force).


›


 Judges are unelected so it is often argued that their constitutional position is not to reform 


the law. The theory of separation of powers shows this.


Figure 2.1 


Many channels can 


be used to reform the law


Methods


of law reform


Judicial 


change


Parliament


Law 


Commission


Pressure 


groups


Royal 


Commission


Public 


inquiries


Private 


Members’ 


Bills


2 Law reform 
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However, judges are skilful at identifying issues to Parliament. Within their judgments, they 


are willing to point to areas of difﬁculty with a view to raising the proﬁle of such issues and 


attracting the attention of Parliament to get reforms.


Parliamentary change


The government of the day has control over what ideas enter Parliament, even though they 


are often inﬂuenced by other bodies.


Much legislation reﬂects the political ideas of the government that is in power when the Act 


is passed. Such legislation may start as a political commitment in the manifesto of a political 


party. The government of the day will set out its legislative agenda in the King’s Speech on the 


ﬁrst day of a parliamentary session.


Parliamentary law reform happens in four ways


Repeal


›


 Old and obsolete laws are removed.


›


 Out-of-date laws will often stay on the statute books for a long time before they are 


repealed.


Creation


›


 Completely new laws are created, either in response to public demand or because of 


pressure from another group.


›


 Existing provisions can also be adapted to meet new needs.


Consolidation


›


 When a statute is created, problems may appear over time and new legislation may be 


enacted to amend it.


›


 It brings together successive statutes on the same subject.


Codiﬁcation


›


 Where a particular area of law has developed over time, a large body of case law and 


statute can make the law confusing.


›


 Codiﬁcation brings together all the rules into one statute to increase certainty.


New Acts of Parliament


A number of circumstances may provide the stimulus for a new Act of 


Parliament:


1. Events


Unexpected events can lead to an urgent need for law reform that the 


government may not have foreseen. For example, the attacks of 9/11 led 


to a tightening of the UK’s terrorist laws through the creation of the 


Anti-


Terrorism, Crime and Security Act 2001


.


2.The Budget


Each year, the Chancellor of the Exchequer presents a Budget statement to 


MPs in the House of Commons. Once the Budget is agreed, a Finance Bill is 


presented to Parliament and will make its way through Parliament to give 


effect to the changes. Government expenditure changes in line with the needs of the country, 


so this law needs to be passed every year.


3.The media


Through the media, issues of public concern can be highlighted. Newspapers in particular 


often push a particular cause. For example, the 


Daily Mail


 often runs headlines on immigration 


Figure 2.2 


The famous red 


briefcase is said to contain the 


Budget recommendations
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and asylum issues to try to achieve greater immigration controls and the 


Sun


 consistently 


campaigned against what it saw as the growing inﬂuence of the EU on British life.


An excellent example of media inﬂuence was the campaign run by the 


News of the World


 


in 2000 following the murder of Sarah Payne by a known paedophile. The subsequent law 


change (‘Sarah’s law’) was included in 


s327 Criminal Justice Act 2003


, which places a duty on 


authorities to consider the disclosure of information about convicted sex offenders to parents 


in an area, if they consider that the offender presents a risk of serious harm to their children.


4. Law reform agencies


There are several formal agencies of law reform that put pressure on Parliament to change the 


law. They include:


›


 the Law Commission


›


 pressure groups


›


 Royal Commissions


›


 public inquiries.


5. Public opinion


If members of the public feel strongly about an issue, they can make their feelings known by 


writing to their MP or visiting their MP’s surgery in their constituency. If the MP agrees, they 


can introduce the proposal to Parliament via a Private Members’ Bill.


The 


Dangerous Dogs Act 1991 


was introduced because of public concern about dangerous 


dogs. The legislation was swiftly passed and is often criticised.


6. European Convention on Human Rights (ECHR)


Changes prompted by the requirements of the 


ECHR


 can also prompt parliamentary law reform.


Goodwin


 v 


UK


 (2002)


This case illustrated the inequalities in the law regarding transsexual rights.


 


As a result of 


this case being heard in the European Court of Human Rights (ECtHR), the UK Parliament 


passed the 


Gender Recognition Act 2004


.


Pressure groups


Pressure groups are those organisations that seek to inﬂuence the direction of law and policy 


on the basis of the views and opinions of their members.


If a pressure group begins to reﬂect the opinions of many members of the public, it can put 


a lot of pressure on Parliament. Remember that a pressure group cannot create law but can 


heavily inﬂuence Parliament. Parliament also consults with pressure groups to seek their views 


on law proposals.


There are two types of pressure groups: interest groups and cause groups.


1. Interest groups


These are sometimes also called ‘sectional’, ‘protective’ or ‘functional’ groups and represent 


a particular section of society, such as workers, employers, consumers, ethnic or religious 


groups, trade unions, business corporations, trade associations or professional bodies. Speciﬁc 


examples include the British Medical Association (BMA), the Law Society, the National 


Union of Teachers (NUT), the Confederation of British Industry (CBI) and the Trades Union 


Congress (TUC).


l


 Clare’s law


: research 


the law introduced as a 


result of a campaign by 


the father of Clare Wood, 


who was murdered 


by her ex-partner in 


2009. A good starting 


point is the BBC News 


article ‘“Clare’s law” 


introduced to tackle 


domestic violence’, 


www.bbc.co.uk/news/


uk-politics-26488011


l


 Natasha’s law


: research 


the law introduced as 


a result of the parents 


of Natasha Ednan-


Laperouse, who died 


because she ate a pre-


packaged baguette that 


contained ingredients to 


which she was allergic.


Can you ﬁnd any more laws 


that have been introduced 


as a result of a media 


campaign?


STRETCH AND CHALLENGE
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There are a few things to note about interest groups:


›


 They are concerned with the interests of their members.


›


 Membership of these groups is limited to those in a particular occupation, career or 


economic position.


›


 Members can be motivated by self-interest.


›


 Interest groups tend to be inﬂuential in the development of the law and are often consulted 


by Parliament in the early stages of law development.


2. Cause groups


These are sometimes called ‘promotional’, ‘attitude’ or ‘issue’ groups and are based on 


shared attitudes or values, rather than the common interests of their members. They seek 


to advance various causes ranging from charity activities, poverty reduction, education and 


the environment, to human rights, international development and peace. Speciﬁc examples 


include the Worldwide Fund for Nature (WWF), Amnesty International, Shelter, the Royal 


Society for the Protection of Birds (RSPB) and the Electoral Reform Society.


There are a few things to note about cause groups:


›


 They seek to advance particular ideals or principles.


›


 Membership is open to all.


›


 Members are motivated by moral issues.


The role of pressure groups as inﬂuential bodies


Pressure groups use a variety of tactics, including:


›


 letter writing


›


 protest marches


›


 lobbying MPs


›


 organising petitions


›


 gaining publicity and media attention


›


 attracting celebrities to support their campaign.


Some groups are more effective than others; size obviously helps, but other factors such 


as sheer persistence and headline grabbing can be very productive. Some groups use direct 


action, which in some cases can be illegal, such as violence or occupying land.


Figure 2.3 


Another group 


that advocates direct action 


is Insulate Britain, which 


is campaigning for the UK 


government to fully fund and 


take responsibility for the 


insulation of all social housing 


in Britain by 2025. Its members 


have been campaigning by using 


violent protests, blocking the 


M25 and confronting drivers. 


Many members have been 


arrested and sentenced to 


time in prison.
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The role of pressure groups as consultative bodies


Pressure groups also have a role as a consultative body. When an idea for a new law is proposed, 


Parliament may wish to begin with a consultation before it is presented to Parliament. This 


consultation can take the form of a Green Paper and White Paper (see page 2).


How effective are pressure groups?


Pressure groups can be effective and inﬂuential:


›


 They enhance democracy and encourage ordinary people to engage in politics.


›


 They facilitate public discussion on key issues.


›


 Their specialist knowledge can inform governments.


›


 They make political parties more responsive to the public.


›


 They enhance freedom of expression under 


Article 10 


and freedom of assembly and protest 


under 


Article 11


.


›


 They raise public awareness and educate the public on key issues.


›


 They often conduct their own specialist research, which can highlight important issues.


However, there are a few reasons why pressure groups should be regarded with care:


›


 They provide a one-sided view of an issue.


›


 If the group is small, their views can be distorted and not based on any substantial research.


›


 They are undemocratic in the sense that they are not elected but can still inﬂuence the 


government.


›


 Some groups advocate the use of direct action, which can be illegal.


Law Commission


The Law Commission is the only full-time law reform body in the UK.


It is an independent commission that comprises ﬁve members drawn from the judiciary, the 


legal profession and legal academics. The chairperson is a High Court judge. Members are 


appointed for a ﬁve-year term and are assisted by legally qualiﬁed civil servants and research 


assistants who are often law graduates.


The Law Commission was set up under the 


Law Commission Act 1965


, and 


s3


 of that Act 


states that its role is to:


‘keep under review all the law … with a view to its systematic development and reform, 


including in particular the codiﬁcation of such law, elimination and anomalies, the repeal of 


obsolete and unnecessary enactments, the reduction of the number of separate enactments, 


the simpliﬁcation and modernisation of the law.’


The Law Commission looks into laws and then seeks opinion on the possible reforms. The 


consultation paper describes the current law, sets out the problems and looks at the options 


for reform. Then the Law Commission will draw up positive proposals for reform in a report, 


which will also set out the research that led to the conclusions. Often there is a draft Bill 


attached to the report. This may then go to Parliament.


The Law Commission can reform law in the same four ways as Parliament: by repeal, 


consolidation, codiﬁcation and creation.


The 


Law Commission Act 2009 


is the most recent piece of legislation passed in relation to 


the Law Commission, to try to improve its success in reforming the law.


›


 It states that the Lord Chancellor must tell Parliament each year whether the government 


has decided to implement any of the previous year’s Law Commission proposals, and if not, 


why not. This aims to hold ministers to account.


Research some key pressure 


groups, for example Fathers 


4 Justice, Greenpeace, 


Shelter Cymru, National 


Union of Students, Amnesty 


International, Age UK, 


Friends of the Earth, Liberty, 


or No Dash for Gas. Find out:


l


 their objectives


l


 their methods


l


 any successful attempts 


at law change.


STRETCH AND CHALLENGE
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›


 It also introduced a new parliamentary procedure which reduces the time and resources 


required to implement non-controversial Law Commission Bills.


›


 The Act also sets out how the Law Commission and government departments should 


work together and a protocol has been agreed that the Law Commission will not take on 


a project without an undertaking from the relevant government minister that there is a 


serious intention to reform the law in that area.


Success of the Law Commission


1965–1975


The Law Commission was initially successful in reforming small areas of law. Its ﬁrst 20 reform 


programmes were enacted within an average of two years, and included the 


Unfair Contract 


Terms Act 1977


,


 Supply of Goods and Services Act 1982


 and 


Occupiers’ Liability Act 1984


.


Within ten years, it had a success rate of 85 per cent of its proposals for reform being 


enacted. Its reports led to the repeal of 2,000 obsolete statutes and partial repeal of 


thousands of others.


1976–2000


During this period, some academics argued that the process of law reform had stalled.


›


 In the 10–15 years from the late 1970s, only 50 per cent of its proposals became law.


›


 The rate hit an all-time low in 1990 when none of its proposed reforms were enacted.


›


 In 1992, there was a backlog of 36 Bills that Parliament had failed to consider.


›


 The lack of success during this period was put down to lack of parliamentary time and an 


apparent disinterest in Parliament of technical law reform.


One area highlighted by the Law Commission in 1989 was the need for criminal law to be 


codiﬁed. The government has failed to respond to the idea that the UK should mirror other 


jurisdictions where there is a single criminal code and there has been no sign of progress in 


implementing the suggestion of codiﬁcation made by the Law Commission 2003: Halliday 


Review.


This review found that the main problem with law reform was the inability of government 


departments to accept reform proposals and create an opportunity for discussion in Parliament. 


In some cases, the delay in implementing the Law Commission reports was signiﬁcant.


For example, the review found that the Law Commission’s proposal for reform of the landlord’s 


right of distress on the tenant’s property was contained in its report on ‘distress for rent’, 


published in 1991. It took 16 years for those proposals to become part of the 


Tribunals, 


Courts and Enforcement Act 2007


. Key factors in this delay can be traced to political issues, 


personnel changes and stafﬁng.


The amount of annual legislation increased not only in numbers but also in length, adding 


further burdens to an already busy Parliament. Everyone from the Prime Minister and MPs to 


government departments sought to ﬁnd a slot in which to introduce their legislation ideas.


Present day


In 2008, the Law Commission announced it would no longer seek to codify the criminal law 


but instead concentrate on simplifying speciﬁc areas of it, rather than repealing big chunks. 


Acts that have incorporated criminal law reform recommendations include:


›


 


Criminal Justice Act 2003


›


 


Domestic Violence,Crimes and Victims Act 2003


›


 


Fraud Act 2006


›


 


Serious Crime Act 2007


›


 


Coroners and Justice Act 2009


.


Research


Consultation


Report of 


recommendations


Draft Bill


Parliament


Figure 2.4 


The Law Commission’s 


law reform process
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Since the 


Law Commission Act 2009


, there have been annual reports to Parliament by the 


Lord Chancellor, resulting in varying levels of success. Implementation rates have improved, 


although there are still reports waiting to be made law. The Law Commission’s Annual Report 


of 2020–21 showed that seven reports awaited implementation, and, since its inception in 


1965, 64 per cent of Law Commission projects have been implemented in whole or in part.


An example of a current project being considered in the Law Commission’s 14th Programme 


of Reform is regulating remote driving, so-called ‘driverless cars’ where a person outside a 


vehicle uses connectivity to control a vehicle on public roads.


It is always good practice in an exam to show recent knowledge and an awareness of current 


issues. Here are some ideas in relation to the Law Commission:


l


 The Law Commission published a report in 2015 recommending reform of the 


Offences 


Against the Person Act 1861 


(


www.lawcom.gov.uk/project/offences-against-the-person


). 


Summarise its main ﬁndings.


l


 In 2017 the Law Commission published a report recommending changes to the law 


surrounding wills (


www.lawcom.gov.uk/project/wills


). Summarise its proposals.


Two of the biggest successes of the Law Commission in recent years are:


l


 changes to offences surrounding jury conduct during trials, included in the 


Criminal Justice 


and Courts Act 2015


.


l


 the consolidation of sentencing legislation in the 


Sentencing Act 2020


, which was originally 


a Law Commission project.


GRADE BOOST


GRADE BOOST


Advisory committees


Advisory committees are temporary law reform bodies. They are set up to research, consult 


and propose laws on a particular issue or to investigate where the law needs to be reformed 


following a tragedy or big event (such as the Hillsborough football stadium disaster or the 


Brixton Riots), or because of advances in science and technology that need to be reﬂected in 


the law.


Royal Commissions


Royal Commissions are temporary committees, set up by the government to investigate and 


report on one speciﬁc area of law. Once the report has been published, the Royal Commission 


is disbanded. Royal Commissions returned to popularity in the 1990s after not being used at 


all while Margaret Thatcher was Prime Minister in the 1980s. Examples include:


›


 Phillips Commission: resulted in the 


Police and Criminal Evidence Act 1984


, which is key 


act for police powers and accountability


›


 Runciman Commission: established the Criminal Cases Review Commission, which 


investigates possible miscarriages of justice and can recommend a retrial at the Court of 


Appeal.


Public inquiries


Public inquiries are usually set up as a response to a signiﬁcant event. They examine options 


for changing the law as a result of some failing by the government or the current law. The 


style and form of public inquiries is governed by the 


Inquiries Act 2005


. 


In a public inquiry, 


three questions are asked:


1


 What happened?


2


 Why did it happen and who is to blame?


3


 What can be done to prevent it happening again?


In order to keep on top 


of the progress of Law 


Commission proposals, it is a 


good idea to read the annual 


reports published by the Lord 


Chancellor’s ofﬁce, required 


by the 


Law Commission 


Act 2009


. You can read the 


reports in full at www.gov.


uk/government/collections/


implementation-of-the-


lawcommission-proposals.


Refer to these reports and 


draw on your learning to 


evaluate how successful the 


Law Commission has been 


since the implementation 


of the 


Law Commission 


Act 2009


.


STRETCH AND CHALLENGE
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Examples include:


›


 


Stephen Lawrence inquiry


: concluded that the Metropolitan Police had been 


institutionally racist


 in its handling of the murder of black teenager Stephen Lawrence. 


Some recommendations were implemented, such as the requirement for a Racial Equality 


Scheme in all police forces.


›


 


Bloody Sunday inquiry


: British soldiers were found to have shot dead unarmed and already 


injured civilians in Ireland.


›


 


Leveson inquiry


: looked at the culture, practice and ethics of the press after allegations 


reporters were invading the privacy of celebrities, using tactics such as telephone hacking.


Other ad hoc committees


Other temporary committees are set up at the request of a particular government minister to 


investigate and produce a report about speciﬁc areas of law. Examples include:


›


 


Auld Review


: investigated the workings of the criminal justice system. Recommendations 


from this report resulted in the 


Criminal Justice Act 2003


.


›


 


Woolf Report


: investigated the civil procedure system. Its recommendations resulted in one 


of the biggest changes to civil procedure in the form of the 


Access to Justice Act 1999


.


Law reform in Wales


There are particular inﬂuences on law reform in Wales.


Welsh Language Society/Cymdeithas yr Iaith  


Gymraeg


This is a direct-action pressure group in Wales which campaigns for the rights of Welsh 


people to use the Welsh language in every aspect of their lives.


It has contributed to the passing of various Welsh Language Acts to increase opportunities 


to learn and use the Welsh language. These Acts also created the role of the Welsh Language 


Commissioner and the Welsh TV channel, S4C.


YesCymru


This is a pressure group campaigning for an independent Wales that has its own sovereign 


government and institutions.


Cymuned


This Welsh community pressure group was established in 2001 and campaigns on behalf 


of Welsh-speaking and rural communities, which it perceives to be under threat due to 


demographic changes.


What are the problems with law reform bodies?


›


 The Law Commission is the only full-time law reform body. So much law reform needs to 


happen that it may be not big enough to cope with the demand.


›


 There is no obligation for the government to consult permanent law reform bodies, or to set 


up Royal Commissions or other committees.


›


 Governments also have no obligation to follow any recommendations made by law reform 


bodies and are able to reject them entirely. Even where general proposals are implemented, 


the detailed proposals are often ignored or radically altered.


›


 Even where proposals are implemented, there may be insufﬁcient funding to put them into 


practice.


institutional racism:


 when


 


a public or private body’s 


operation or policies and 


procedure are deemed to 


be racist.


KEY TERMINOLOGY


The Grenfell Tower inquiry 


is a highly publicised public 


inquiry into the ﬁre at 


this block of ﬂats in 2017. 


Find out more about the 


inquiry at this link: 


www.


grenfelltowerinquiry.org.


uk/news/prime-minister-


announces-inquiry-terms-


reference


. Make a list of 


the priorities you think the 


inquiry should address.


Other recent inquiries 


concern:


l


 allegations of 


institutionalised child 


abuse spanning decades


l


 blood contamination, 


which led to the deaths 


of an estimated 2,400 


people who were 


infected with hepatitis 


C and HIV (human 


immunodeﬁciency 


virus).


Look online for details of 


these inquiries and the 


progress that is being made 


in terms of changes to the 


law and/or any resulting 


prosecutions.


STRETCH AND CHALLENGE
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›


 Legal professionals, such as judges and barristers, contribute to the consultation documents 


and their strong inﬂuence on any type of reform can defeat proposals even before they 


reach an ofﬁcial report or get to Parliament.


›


 The temporary committees are disbanded after they have produced their report and take no 


part in the rest of the law-making process, so this can be a waste of expertise.


›


 There is no single ministerial department responsible for law reform, so ministers are 


unlikely to make law reform their priority.


SUMMARY: LAW REFORM


➜


 Judicial change


: judges can bring about law reform through judicial precedent


•


 


Examples:


• 


R


 v 


R


 (1991)


• 


Ghaidan


 v 


Godin-Mendoza


 (2004)


•


 


Judicial law making is rare because of constitutional position and judges not being elected 


to make laws


➜


 Parliamentary change


:


 


the


 


main way to reform law, usually to reﬂect government manifesto 


or a political agenda


•


 


Changes can be made in one of four ways:


• 


Repeal


: take old and obsolete laws off the statute books


• 


Create


: make completely new laws


• 


Consolidate


: bring together successive statutes on the same subject


• 


Codify


: bring together all the rules into one statute to increase certainty


•


 


Inﬂuences on Parliament are media pressure, the annual Budget, signiﬁcant events, 


recommendations from law reform agencies, public opinion and the 


European Convention 


on Human Rights


•


 


Two types of pressure groups:


1 Interest groups


: a particular section of society, e.g. the British Medical Association, 


National Union of Teachers


2 Cause groups


: a shared attitude or value, e.g. Amnesty International, Fathers 4 


Justice


•


 


Pressure groups sometimes use illegal methods to attract attention, and are not always 


successful in forcing change


•


 


Pressure groups are good at highlighting issues that Parliament may decide needs debate


➜


Law Commission


:


 


its role under 


s3 Law Commission Act 1965 


is to ‘keep under review all 


the law’:


•


 The Law Commission is the only full-time law reform body


•


 The Law Commission puts draft Bills before Parliament after a period of research and 


consultation


•


Law Commission Act 2009 


puts an obligation on the Lord Chancellor to report to 


Parliament whether the government has decided to implement any of the previous year’s 


Law Commission proposals


•


 The Law Commission was successful at ﬁrst, less so in the 1980s and 1990s, then more 


success since the 2009 Act


➜


 Advisory committees


:


 


temporary committees set up to review a particular area of law,  


e.g. Royal Commissions, public inquiries and ad hoc committees
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If you are faced with an application question on law reform, copy and complete Table 2.1 to 


help structure your answer.


 


Assess why it would/would not be a good idea to use each method 


of law reform. Remember to refer back to the scenario.


Table 2.1 


Revision aid for law reform


MethodDeﬁnitionExampleAdvantagesDisadvantages


Media campaigns


Judicial change


Private Members’ Bills


Pressure groups


Parliamentary petitions


EXAM SKILLS


TEST YOURSELF


1.


 Name ﬁve methods of law reform.


2.


 What are the four ways that Parliament can change the law?


3.


 Why is a media campaign unlikely to result in a change in the law?


4.


 Give two examples of interest pressure groups.


5.


 What is meant by a cause pressure group?


6.


 Give three reasons why pressure groups can be successful in reforming the law.


7.


 What is the signiﬁcance of 


s3 Law Commission Act 1965


?


8.


 Give two examples of current Law Commission projects.


9.


 Why might the Law Commission be seen as ineffective?


10.


 Deﬁne a public inquiry.


EXAM PAST PAPER QUESTIONS


WJEC – Unit 1 – May 2022


Explain the role of the Law Commission. [10]


WJEC – Unit 1 – May 2018


Explain the role of pressure groups in reforming the law. [10]


Eduqas – AS Level Component 1 – May 2022


A report recently published in the media claims that 23% of 18 to 24-year-olds crash 


their car within two years of passing their test. Luke is a 19-year-old student who 


has recently passed his driving test and feels strongly that a change in the law could 


reduce this statistic. He proposes that it should be law that new drivers should 


display a P plate for two years and that for the ﬁrst two years, new drivers should not 


be permitted to carry more than one passenger between the hours of 8pm and 6am.


Advise Luke on the ways in which he could try to promote reform of the law on the use of 


P plates for learner drivers in England and Wales. [18]
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What is delegated legislation?


Delegated


, sometimes called 


secondary or subordinate legislation 


is a law made by a body 


other than Parliament but with authority given to it by Parliament. Parliament normally passes  


an enabling (or parent) Act to delegate the authority to make law to the other body, which has 


to stay within the terms and conditions set out in the enabling Act. If the enabling body does 


not, any law it makes may be declared ultra vires (this means void; see page 22 for further 


detail). Delegated legislation is often used to ‘ﬂesh out’ a piece of legislation or make changes 


to an Act where it is not practical to pass a new Act. It can also be used for technical reasons 


such as changing the amount of a ﬁne.


The 


Legislative and Regulatory Reform Act 2006


 allows ministers to issue statutory instruments 


(SIs) to amend existing 


primary legislation


. These are known as 


legislative reform orders


. This is 


controversial as it is seen as shifting power from the elected Parliament to the Executive.


Forms of delegated legislation


There are three main forms of delegated legislation. In addition, you might also need to 


consider the role of secondary legislation and devolved legislatures.


Statutory instruments


Statutory instruments are made by government departments and make up most of the 3,000 


or so pieces of delegated legislation passed each year. They are normally drafted by the legal 


ofﬁce of the relevant government department, which will consult with interested bodies and 


parties. They are made via either afﬁrmative resolution or negative resolution (see page 22 for 


more detail) as part of the parliamentary controls on delegated legislation.


Byelaws


Byelaws are made by local authorities, public corporations and companies, and usually 


concern local issues or matters relating to their area of responsibility. For example, county 


councils make byelaws that affect the whole county, while district or town councils only make 


byelaws for their particular area. The laws are made with awareness of the needs of that area. 


A local council may introduce a byelaw banning dogs from its beaches during certain months 


or imposing ﬁnes for littering.


The proposed byelaws must be advertised to allow local people to view and comment on 


them. They are accompanied by some sanction or penalty for their non-observance.


Orders in council


Orders in council are generally made in times of emergency (under the 


Emergency Powers Act 


1920


 and the 


Civil Contingencies Act 2004


: the ‘enabling Acts’) and have to be approved by the 


Privy Council (a committee of the monarch’s senior advisors) and signed by the King. They can 


also be used to amend law and to give effect to EU law. For example, the


 Misuse of Drugs Act 


1971 (Modiﬁcation) (No. 2) Order 2003


 downgraded cannabis from a Class B to a Class C drug.


3 Delegated legislation 


delegated (secondary or 


subordinate) legislation:


 


law created by a body other 


than Parliament, but with 


the authority of Parliament 


laid down in primary 


legislation.


primary legislation:


 law  


made by the legislature, 


which in the UK is 


Parliament. Acts of 


Parliament are primary 


legislation.


legislative reform order:


 


a statutory instrument 


which can amend an Act of 


Parliament without the need 


for a parliamentary Bill.


KEY TERMINOLOGY
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Devolution


Devolution is the process of transferring power from central government to regional or local 


government (e.g. the Scottish Parliament, Welsh Parliament and Northern Ireland Assembly).


Following devolution, the Welsh Parliament initially only had the power to make secondary 


legislation (then called Assembly Orders) on certain matters such as education and 


agriculture. This power has since been increased to primary law making.


Figure 3.1 


The Senedd (Welsh Parliament) building in Cardiff


Delegated legislation in Wales


The 


Government of Wales Act 1998 


established the Welsh Assembly (now known as the 


Welsh Parliament). The same Act created the National Assembly for Wales as a single 


corporate body. This provided the Assembly with the right to create secondary legislation; 


there are 60 Assembly Members (AMs). Parliament delegated 20 areas of law-making powers 


to Wales, for example, health, education and social services. Issues outside these 20 devolved 


areas are still governed by the UK Parliament (for example, defence and foreign policy).


The effects of the Government of Wales Act 2006


The 


Government of Wales Act 2006 


was passed in the UK Parliament, transferring power to 


the Welsh Assembly to make its own laws (primary legislation) within a number of speciﬁc 


areas, such as education and health. This means that the laws passed in the UK Parliament still 


apply to Wales but certain subject areas are now transferred to the Welsh Parliament.


Until 2010, the Welsh Assembly had to seek approval from Parliament for all the laws it 


passed. This created some conﬂict; for example, Parliament refused to let Wales pass the opt-


out donor scheme.


The effects of the 2011 referendum


On 3 March 2011, a referendum took place in Wales to ask whether the Welsh Assembly 


should be allowed to pass its own legislation. The outcome of the referendum meant that 


the 20 devolved ﬁelds no longer needed further approval from the UK Parliament in order to 


create new laws.


It also means that the terminology has changed. Instead of using the phrase ‘measures’, the 


Welsh Assembly considers new legislation in the form of a Bill, which, if passed, will become 


a statute (an Act). This means that the Welsh Assembly has gained additional powers and 


reﬂects the same law-making process as carried out in the UK Parliament.
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It also has the power to create subordinate


 


(or delegated) legislation. The Assembly scrutinises 


subordinate legislation drawn up by the Welsh ministers under powers delegated by an Act or 


Measure of the Assembly or by an Act of Parliament. Subordinate legislation includes orders, 


regulations, rules and schemes as well as statutory guidance and local orders.


Legislative Competence Orders are no longer necessary, as these were requests to the UK 


Parliament to allow the Assembly to make laws in new subjects within the 20 devolved areas.


The laws passed by the Welsh Assembly are speciﬁc to Wales and those making the laws are 


democratically elected. For example, free prescriptions and the organ donation presumed 


consent scheme only applies to people in Wales.


The Silk Commission and the Wales Acts


The Commission on Devolution in Wales – also known as the Silk Commission – was 


established by the UK government in 2011 to review the future of the devolution settlement 


in Wales. It recommended the transferring of further powers such as tax raising, and the 


Wales 


Act 2014


 made some provision for this.


The 


Wales Act 2017 


is an Act of the Parliament of the United Kingdom. It sets out 


amendments to the 


Government of Wales Act 2006 


and devolves further powers to Wales. 


The legislation is based on the proposals of the St David’s Day Agreement, which were not 


included in the 


Wales Act 2014


.


One of the most important provisions is that the Act moved Wales from a conferred powers 


model to a 


reserved powers model


, which is used in Scotland under the 


Scotland Act 1998


. 


The Act repealed the provision of the 


Wales Act 2014 


for a referendum in Wales on devolution 


of income tax. A conferred powers model is where the Assembly has only the powers conferred 


on it by the UK Parliament, whereas a reserved powers model would allow the Assembly to 


legislate on any matter, provided that the matter in question has not been expressly reserved 


from its competence.


The role of the Supreme Court in devolution


The Supreme Court, established in 2009, is the UK’s ﬁnal court of appeal for civil cases. It 


also rules on devolution cases, where it is required to interpret devolution statutes in order to 


clarify the legal and constitutional meaning of the UK’s devolution settlements.


The relevant devolution statute outlies the ‘legislative competence’ (legal competence) 


of each legislature, for example the 


Scotland Act 1998


, 


Northern Ireland Act 1998 


and 


Government of Wales Act 2006


. These Acts also enable the Supreme Court to rule that 


primary legislation, made by each of the devolved legislatures, is outside their legislative 


competence. This was demonstrated in the case of the 


Agricultural Sector (Wales) 


Bill, where 


the UK government had challenged the legality of a National Assembly for Wales Bill on the 


basis that the Bill went beyond the powers speciﬁed in the 


Government of Wales Act 2006


.


The Supreme Court ruled that the Bill was within the Assembly’s legislative competence.


COVID-19 and delegated legislation


The (enabling) 


Coronavirus Act 2020


 led to many statutory instruments being used in 


response to the evolving COVID-19 pandemic in 2020–22. These statutory instruments 


covered aspects such as: lockdowns, travel restrictions, employment and support allowances, 


and changes to statutory sick pay.


Control of delegated legislation


A huge amount of delegated legislation is passed each year by non-elected individuals and 


bodies. For that reason, it is important that the passing of this legislation is controlled. There 


are two types of control – parliamentary and judicial.


reserved powers model:


 


under this model, the 


Senedd is allowed to 


legislate on matters that 


are not reserved to the UK 


Parliament. Matters that 


remain reserved to the UK 


Parliament include defence 


and foreign affairs.


KEY TERMINOLOGY


Figure 3.2 


The Supreme Court 


is an important source of 


judgments relating to devolution







[image: background image]



22


Parliamentary controls


There are several ways in which Parliament controls delegated legislation.


Afﬁrmative resolution


This is where the statutory instrument has to be laid before both Houses of Parliament and 


they must expressly approve the measure. Where used, this is an effective control.


Negative resolution


This is where the statutory instrument is published but no debate or vote takes place. It may 


be annulled by a resolution of either House of Parliament.


About two-thirds of statutory instruments are passed via negative resolution and therefore 


are not actually considered before Parliament. They merely become law on a future speciﬁed 


date and so afford limited control over the delegated authority.


Super-afﬁrmative procedure


This is sometimes required to oversee legislative reform orders issued under the 


Legislative 


and Regulatory Reform Act 2006


. The super-afﬁrmative procedure provides Parliament with 


more power to scrutinise the proposed delegated legislation. Reports must be produced and 


each House of Parliament must expressly approve the order before it can be made.


Consultation


Many enabling Acts require consultation with interested parties or those who will be affected 


by the delegated legislation. Consultation is an effective control but not all enabling Acts 


require consultation, which limits its usefulness. The enabling Act itself is a form of control as 


it sets the parameters and procedures for the delegated power.


Joint Committee on Statutory Instruments


All statutory instruments are subject to review by the Joint Committee on Statutory 


Instruments (JCSI), which reports to the House of Commons or House of Lords on any 


statutory instrument that it identiﬁes as needing special consideration and could cause 


problems. Its control is limited by the fact that it can only make recommendations to the 


Houses of Parliament rather than compel it to take on board its suggestions.


Judicial controls


A statutory instrument can be challenged by someone who has been directly affected by the 


law. The process for challenge is called judicial review and takes place in the King’s Bench 


Division of the High Court. The person making the challenge asks the judge to review the 


legislation and decide whether it is ultra vires (‘beyond powers’). If so, the delegated legislation 


will be declared void (without legal force or binding effect).


Procedural ultra vires


Procedural ultra vires 


is where the procedures laid down in the enabling Act for making 


the statutory instrument have not been followed (e.g. consultation was required but not 


carried out).


Agricultural Horticultural and Forestry Industry Training Board


 v 


Aylesbury Mushrooms Ltd


 (1972)


The enabling Act required interested parties to be consulted before making the law.


 


They 


were not and therefore the correct procedure had not been followed.


The delegated legislation was therefore declared as procedurally ultra vires.
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Substantive ultra vires


Substantive ultra vires 


is where the delegated legislation goes beyond what Parliament 


intended.


Customs and Excise 


v 


Cure and Deeley Ltd


 (1962)


The Customs and Excise Commissioners tried to impose a tax and decide the amount to be 


collected but this went beyond the power conferred by Parliament.


Unreasonableness


The delegated legislation can be challenged as being unreasonable if the person making it 


has taken into account matters which they ought not to have done or not taken into account 


matters which they ought to have done. Even if that test is passed, it still needs to be proved 


that it is a decision that no reasonable body could have come to.


Associated Provincial Picture Houses Ltd


 v 


Wednesbury  


Corporation


 (1947)


A cinema was allowed to open on Sundays but its licence barred under 15s from attending. 


The cinema challenged this on the grounds that it was unreasonable but the courts 


disagreed.


Figure 3.3 


Unreasonableness in delegated legislation can be challenged


When considering parliamentary controls, be aware of the 


Legislative and Regulatory Reform 


Act 2006


. This gives the government wide powers to make delegated legislation. It allows 


ministers to issue statutory instruments to amend legislation. The Act is controversial because 


it is seen to be an enabling Act that removes the constitutional restriction on the Executive 


introducing and altering laws without assent or scrutiny by Parliament.


Exam questions on delegated legislation may require you to explain an aspect of the topic or 


you may be required to apply the law (e.g. the controls that could be used) to a hypothetical 


example to reach a conclusion.


EXAM SKILLS


procedural ultra vires:


 


where the procedures laid 


down in an enabling Act 


for making a statutory 


instrument have not been 


followed (e.g. consultation 


was required but not carried 


out). Literal meaning: 


‘beyond the powers’.


substantive ultra vires:


 


where delegated legislation 


goes beyond what 


Parliament intended.


KEY TERMINOLOGY


Give a case for each of 


these judicial challenges:


l


 procedural ultra vires


l


 substantive ultra vires


l


 unreasonableness.


GRADE BOOST


Look around your local area 


and see if you can spot 


any byelaws, for example 


banning ball games in the 


park. Make a list or take a 


picture on your phone. Why 


are these byelaws made at 


a local level?


STRETCH AND CHALLENGE
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Table 3.1 


Advantages and disadvantages of delegated legislation


ADVANTAGESDISADVANTAGES


Flexibility


: delegated legislation is often used to 


amend existing legislation. It is easier to use delegated 


legislation than to pass a new Act of Parliament.


Lack of control


: most SIs are passed using the negative 


resolution procedure. This is a loose control of delegated 


legislation. In addition, if consultation is not required it 


is not carried out, so is also a limited control.


Time


: Parliament does not have time to debate and pass 


all the laws needed to run the country effectively. It 


barely has time for the 70 Acts per year it does pass.


Undemocratic


: it is often argued that laws should be 


made by those elected to do so. Delegated legislation is 


made by unelected individuals/bodies.


Speed


: it is far quicker to introduce a piece of delegated 


legislation than a full Act of Parliament. Orders in 


Council can be used in an emergency when a law is 


needed very quickly.


Sub-delegation


: the power to make the delegated 


legislation is often sub-delegated to those not given 


the original authority to pass law, for example from 


a government minister to a department and then to 


a group of experts. This further distances it from the 


democratic process.


Expertise


: delegated legislation is made by specialised 


government departments which have experts in the 


relevant ﬁeld. MPs do not have that technical expertise.


Volume


: so much delegated legislation (about 30,000 


SIs) is made each year that laws can be difﬁcult to ﬁnd 


and keep up with.


Local knowledge


: byelaws are made by local authorities 


that are familiar with the needs of their local area 


and people. Parliament does not have the same local 


awareness.


SUMMARY: DELEGATED LEGISLATION


➜


 Parliament delegates power to make law to another person/body


➜


 Power delegated by an enabling Act


➜


 Main forms of delegated legislation are:


•


 statutory instruments (SIs) made via either afﬁrmative resolution or negative resolution


•


 byelaws


•


 Orders in Council


➜


 


Devolution


: in Wales: 


Government of Wales Acts 1998


, 


2006


, 


Wales Act 2014


, Silk 


Commission, 


Wales Act 2017


➜


 Role of Supreme Court in devolution, e.g. 


Agricultural Sector (Wales) 


Bill


➜


 Control of delegated legislation: parliamentary:


•


 Afﬁrmative resolution


•


 Negative resolution


•


 Consultation


•


 Joint Committee on Statutory Instruments (JCSI)


➜


 Control of delegated legislation (judicial):


•


 Procedural ultra vires


•


 Substantive ultra vires


•


 Unreasonableness


Advantages


:


•


 Flexibility


•


 Time


•


 Speed


•


 Expertise


•


 Local knowledge


Disadvantages


:


•


 Lack of control


•


 Undemocratic


•


 Sub-delegation


•


 Volume
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TEST YOURSELF


1.


 What is the name of an Act that delegates the authority to make law?


2.


 Which type of delegated legislation is made at the time of an emergency?


3.


 Which type of delegated legislation is made by local authorities?


4.


 What does ultra vires mean?


5.


 Name one parliamentary control on delegated legislation.


6.


 Explain substantive ultra vires.


7.


 Which is a stronger control – afﬁrmative or negative resolution procedure?


8.


 Name two advantages of delegated legislation.


9.


 Name two disadvantages of delegated legislation.


10.


 Who makes statutory instruments?


EXAM PAST PAPER QUESTIONS


WJEC Sample Assessment Materials


The Welsh Parliament has recently been concerned by the number of Welsh language 


protesters in and around the Senedd in Cardiff Bay. Some of the Welsh language 


protesters have also been defacing buildings and property around the area with 


Welsh grafﬁti and posters. The Welsh Parliament is asking for additional powers to 


be given by Parliament to enable the Senedd to introduce controls over protesters. 


Louisa Jones is a passionate protester in favour of increased use of the Welsh 


language and is seeking to challenge the delegated powers by way of judicial review 


so that she can continue protesting.


Advise Louisa on the ways in which the delegated powers could be controlled. [28]


Eduqas – AS Level – October 2020


Explain the judicial controls on delegated legislation. [6]


Eduqas – A Level – May 2018


Read the text below and answer part (a).


The Environment Department has recently become concerned by the increase in un-cleared dog 


mess across the country. Parents have also started to become quite vocal about the mess and a 


small group descended upon the Parliament to make a complaint and to stage a protest.


(a) Explain, with examples, what is meant by delegated legislation. [6]


And


Read the scenario below and answer part (b).


The Environment Department would like to pass a statutory instrument imposing a 


£5,000 ﬁne for any dog owners who do not clean up their dog mess.


(b) Using the scenario above and applying your understanding of delegated legislation, 


advise the Environment Department on the ways in which their delegated powers could be 


controlled. [18]
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What is a statute?


A statute is a law made by Parliament, otherwise known as an Act of Parliament. It is primary 


legislation and is the highest source of law.


What is statutory interpretation?


Parliament makes the law and judges apply it. In doing this they create precedents for future 


cases to follow. Statutory interpretation is the procedure by which a judge works out the 


meaning of words in an Act of Parliament and how this applies to the facts of the case before 


them. In most cases, the meaning of statutes is clear and a judge’s role is simply to determine 


how this law applies to the facts of the case before them.


However, occasionally words require interpreting. There are a number of reasons why judges 


need to interpret statutes.


›


 A broad term is used. This may be deliberate if it covers more than one possibility and to 


allow the judge some ﬂexibility. The judge still has to decide the meaning to be applied 


to the case before them. An example is the word ‘type’ in the 


Dangerous Dogs Act 1991


, 


which means dogs of the ‘type’ known as the pit bull terrier, which the court held to include 


not only pedigree pit bull terriers but also dogs with a substantial number of characteristics 


of pit bulls. The Act was also interpreted in 


Brock


 v 


DPP


 


(1993)


.


›


 Changes in the use of language. Language use changes over time, for example ‘gay’. The 


issue of how language has changed was also the subject of the interpretation in 


Cheeseman 


v 


DPP


 (1990)


.


›


 Ambiguous words. Some words have more than one meaning and the judge has to decide 


which meaning applies, for example ‘bar’ or ‘wind’ are words with more than one meaning.


Think of some further 


reasons why judges may 


need to interpret statutes.


GRADE BOOST


Figure 4.1 


The Supreme Court 


is the ﬁnal court of appeal for 


all UK civil cases, and criminal 


cases from England, Wales and 


Northern Ireland


4 Statutory interpretation 
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›


 A drafting or other error. An error in the drafting of a statute may not have been picked up 


during the Bill stage.


›


 New developments. Changes in technology can sometimes mean that an older Act of 


Parliament does not seem to cover a modern situation, for example 


Royal College of 


Nursing 


v 


DHSS


 (1981)


, when subsequent medical methods and advances may not have 


been foreseen at the time the Act was passed.


Approaches to statutory  


interpretation


Judges use four different rules or ‘approaches’ when dealing with a 


statute that requires interpretation. They are free to use any of the four 


approaches in combination with the other aids to interpretation discussed 


in this section.


Literal rule


The judge gives the words contained in the statute their ordinary and 


plain meaning even if this causes an absurd result. Many people think 


this should be the ﬁrst rule applied by judges in the interpretation of an 


unclear statute.


Whiteley


 v 


Chappel


 (1968)


In this case, it was an offence to ‘impersonate anyone entitled to vote’ at an election.


 


The 


defendant had pretended to be a dead person and taken their vote.


 


He was found not guilty 


of the offence as the judge interpreted the word ‘entitled’ literally.


 


As a dead person is no 


longer ‘entitled’ to vote, the defendant had done nothing wrong.


Golden rule


If the literal rule causes an absurd result, the judge can take a more ﬂexible approach to 


rectify the absurdity. Courts can take either a narrow or a wide interpretation considering the 


statute as a whole. With both the golden and literal rules, judges use internal (intrinsic) aids


 


(anything within the Act itself, such as its titles and headings; see page 29).


Adler


 v 


George


 (1964)


s3 Ofﬁcial Secrets Act 1920


 states that it is an offence to obstruct a member of the 


armed forces ‘in the vicinity of’ a ‘prohibited place’.


 


The defendant in the case had 


obstructed an ofﬁcer in an army base (a ‘prohibited place’) and argued that the natural 


meaning of ‘in the vicinity of’ means in the surrounding area or ‘near to’ and not 


directly within. Had the judge applied the literal rule, the defendant could have escaped 


prosecution, but the judge used the golden rule to reasonably assume the statute to 


include both within and around the prohibited place.


Mischief rule


Laid down in 


Heydon’s Case (1584)


 to allow the judge to look for the ‘mischief’ or problem 


the statute in question was passed to remedy. It directs the judge to use external (extrinsic) 


aids


 


(elements beyond the Act, such as case law; see page 30)


 


and look for Parliament’s 


intention in passing the Act.


Figure 4.2 


Whiteley


 


v


 


Chappel


 


(1968) demonstrates the literal 


rule
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Elliot


 v 


Grey


 (1960)


It is an offence under the 


Road Trafﬁc Act 1930


 to ‘use’ an uninsured car on the road. In 


this case, a broken-down car was parked on the road but could not be ‘used’ because its 


wheels were off the ground and its battery had been removed.


 


The judge decided that the 


Road Trafﬁc Act 1930


 was passed to remedy this type of hazard and, even though the car 


could not be ‘used’ on the road, it was indeed a hazard to other road users.


Figure 4.3 


Elliot


 v 


Grey


 (1960) demonstrates the mischief rule


Purposive approach


Purposive approach is similar to the mischief rule in that it looks for the intention or aim of 


the Act. This approach has become more common since the UK joined the EU, due in part to 


the different way that European laws are drafted. While UK laws are wordier and suit a literal 


interpretation, EU laws are more vaguely written, requiring the judge to construct a meaning. 


Lord Denning was a supporter of the use of the purposive approach and giving judges more 


discretion when interpreting Acts. Judges look for the ‘purpose’ of the Act or, as Lord Denning 


said, the ‘spirit of the legislation’.


Magor and St Mellons Rural District Council


 v 


Newport  


Corporation


 (1950)


Lord Denning, sitting in the Court of Appeal, stated ‘we sit here to ﬁnd out the intention of 


Parliament and of ministers and carry it out, and we do this better by ﬁlling in the gaps and 


making sense of the enactment than by opening it up to destructive analysis’.


Lord Simmons criticised this approach when the case was appealed at the House of


 


Lords, calling this approach ‘a naked usurpation of the legislative function under the thin


 


disguise of interpretation’. He suggested that ‘if a gap is disclosed, the remedy lies in an


 


amending Act’.


Look up the case of 


Isle 


of Wight Council 


v Plat 


(2017)


. 


Summarise the 


facts of the case. In this 


case the magistrates and 


the High Court initially 


used the literal rule to 


decide the father had not 


committed an offence. 


When the case went to 


the Supreme Court on 


appeal, how did they use 


the purposive approach to 


overrule those decisions 


and decide the father had 


committed an offence?


STRETCH AND CHALLENGE
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Think of an advantage and disadvantage for each of the four rules, to help you to consider how 


to evaluate them. Here are some examples:


Literal rule


Advantage


: respects parliamentary sovereignty.


Disadvantage


: can cause absurd results.


Golden rule


Advantage


: gives judges discretion and puts right absurdities caused by literal rule.


Disadvantage


: judges given power to interpret what is constitutionally the role of the legislator.


Mischief rule


Advantage


: the most ﬂexible of the rules and allows judges ﬂexibility when dealing with 


statutes.


Disadvantage


: this approach was developed when parliamentary supremacy was not fully 


established and common law was the primary source of law. It is felt that the mischief rule gives 


too much power to the unelected judiciary to interpret the ‘will of Parliament’.


Purposive approach


Advantage


: ﬂexible and seeks the purpose or reason why the Act was passed.


Disadvantage


: described by Lord Simonds as ‘a naked usurpation of the judicial function, under 


the thin disguise of interpretation’.


STRETCH AND CHALLENGE


Aids to interpretation


As well as the four main approaches to statutory interpretation, a judge can use other aids to 


help determine the meaning of a statute. These can also be divided into internal (intrinsic) aids 


and external (extrinsic) aids.


Presumptions


These may be regarded as intrinsic, as they refer to presumptions of the Act itself, but they can 


also be seen as neither intrinsic nor extrinsic. The court will start with the presumption that 


certain points are applicable in all statutes, unless explicitly stated otherwise. Some of the 


main presumptions are:


›


 Statutes do not change the common law.


›


 


Mens rea (guilty mind) is required in criminal cases.


›


 The Crown is not bound by any statute.


›


 Statutes do not apply retrospectively.


Internal (intrinsic) aids


Intrinsic aids are found within the Act itself. Examples are:


›


 the long title to the Act


›


 preamble: normally states the aim of the Act and intended scope


›


 headings


›


 schedules


›


 interpretation sections.


When answering a question 


on statutory interpretation, 


it is important to apply all 


four rules and give a case 


example for each. Other 


aids to interpretation may 


also be necessary to give 


a complete answer to a 


problem scenario style 


question.


GRADE BOOST
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Rules of language


Judges can use other words in the statute to help give meaning to speciﬁc words that require 


interpretation.


Ejusdem generis


Ejusdem generis


 means ‘of the same kind’. Where general words follow a list of speciﬁc words, 


the general words are limited to the same kind/class/nature as the speciﬁc words.


Powell


 v 


Kempton


 (1899)


A statute stated that it was an offence to use a ‘house, ofﬁce, room or other place for 


betting’.


 


The defendant was using a ring at a racecourse.


 


The court held that the general 


term ‘other place’ had to include other indoor places because the speciﬁc words in the list 


were indoor places and so the defendant was found not guilty.


Expressio unius est exclusio alterius


Expressio unius est exclusio alterius 


means ‘express mention of one thing is the exclusion of all 


others’.


R


 v 


Inhabitants of Sedgley


 (1831)


In this case, it was held that, due to the fact the statute stated ‘lands, houses and 


coalmines’ speciﬁcally in the Act, this excluded application to other types of mine.


Noscitur a sociis


Noscitur a sociis


 means ‘a word is known by the company it keeps’. Words in a statute must be 


read in context of the other words around them.


Muir


 v 


Keay


 (1875)


A statute required the licensing of all venues that provided ‘public refreshment, resort 


and entertainment’. Defendant argued his café did not fall within the Act because he 


did not provide entertainment. Court held the word ‘entertainment’ in the Act referred 


to refreshment houses, receptions and accommodation of the public, not musical 


entertainment, and therefore did include the defendant’s café.


External (extrinsic) aids


With both the mischief and purposive approach, the judge is directed to use external or 


extrinsic aids. These are found outside of the Act and include:


›


 dictionaries and textbooks


›


 reports, for example from the Law Commission


›


 historical setting


›


 treaties


›


 previous case law.


Hansard


Perhaps the external aid that has caused the most problems is Hansard – the daily record 


of parliamentary debate during the passage of legislation. Some argue that it acts as a good 


indicator of Parliament’s intention; however, its use has been subject to limitations.


Traditionally, judges were not allowed to consult Hansard to assist them in the interpretation 


of statutes to reinforce the separation of powers. Lord Denning disagreed with this approach 


Try to think of your own 


hypothetical example 


for each of the rules of 


language.


STRETCH AND CHALLENGE
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and said in the case of 


Davis


 v 


Johnson


 (1979) 


that: ‘Some may say, and indeed have said, 


that judges should not pay any attention to what is said in Parliament. They should grope 


about in the dark for the meaning of an Act without switching on the light. I do not accede 


to this view.’ The House of Lords disagreed with him and held that the prohibition on using 


Hansard should stand. However, the key case of 


Pepper


 v 


Hart


 (1993)


 ﬁnally permitted the 


use of Hansard, albeit in limited circumstances. This was conﬁrmed in the case of 


Three Rivers 


District Council


 v 


Bank of England 


(


No. 2


)


 


(1996)


.


Figure 4.4 


Hansard, the daily record of parliamentary debate during the passage of legislation


Wilson


 v 


Secretary of State for Trade and Industry


 (2003)


The House of Lords stated that Hansard could be used to look for the meanings of words 


but not to read the general debates to look for Parliament’s intention.


 


The House of 


Lords was also of the opinion that the statements of one or two ministers in a debate 


did not necessarily represent the intention of Parliament.


 


Therefore, the Wilson case has 


restricted the use of Hansard so that only statements made by an MP or other promoter of 


legislation can be looked at by the court, and other statements recorded in Hansard must 


be ignored.


Human Rights Act 1998


The 


Human Rights Act 1998 (HRA) 


incorporates into UK law the 


European Convention on 


Human Rights


. Under 


s3 HRA


, courts are required ‘so far as it is possible to do so, primary 


and subordinate legislation must be read and given effect in a way which is compatible with 


convention rights’. If the statute cannot be interpreted to be compatible then the court 


can issue a declaration of incompatibility under 


s4


. This asks the government to change the 


law to bring it in line with the convention. They can use the fast-track procedure to make 


amendments quickly but there has to be a ‘compelling reason’ to do so and, under 


s10(2)


, the 


issuing of a 


declaration of incompatibility


 is not necessarily a compelling reason.


Section 2


 also requires judges to take into account any previous decision of the European 


Court of Human Rights (ECtHR), though they are not bound by it.


Look carefully at what the 


question is asking. Some 


exam questions ask for all 


the aids available to judges, 


whereas others focus on 


just one or two types 


of aid such as Hansard. 


Remember to include as 


many case examples as you 


can, not just for the rules of 


interpretation but the other 


aids too.


Be prepared to discuss 


s3


 and 


s4


 


Human Rights 


Act 1998


 in a statutory 


interpretation question 


and the implications for 


statutory interpretation of 


these sections.


GRADE BOOST


Make sure you cite 


s3


 and 


s4


 


Human Rights Act 


1998


 and understand how 


they apply to this topic. In 


addition, be sure to know 


some cases on the use of 


Hansard. Examiners are 


looking for a range of case 


law and an understanding 


of how the law has evolved.


GRADE BOOST


declaration of 


incompatibility:


 issued 


under 


s4 Human Rights 


Act 1998


, this gives senior 


judges the power to 


question the compatibility 


of legislation with human 


rights. The declaration is 


sent to Parliament. It does 


not allow judges to strike 


out laws.
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SUMMARY: STATUTORY INTERPRETATION


➜


 Judges sometimes need to interpret Acts of Parliament 


(statutes) due to:


•


 ambiguous terms


•


 broad terms


•


 changes in the use of language


•


 error


➜


 Judges can use four approaches to interpretation:


•


 


Literal rule


: 


Whiteley


 v 


Chappel


 (1968)


•


 


Golden rule


: 


Adler


 v 


George


 (1964)


•


 


Mischief rule


: 


Elliot


 v 


Grey


 (1960)


•


 


Purposive approach


: 


Magor and St Mellon’s Rural District 


Council


 v 


Newport Corporation


 (1950)


Judges use other ‘aids’ to help them interpret statutes:


➜


 


Intrinsic aids


:


•


 The long title to the Act


•


 Preamble


•


 Headings


•


 Schedules


•


 Interpretation sections


➜


 


Extrinsic aids


:


•


 Dictionaries and textbooks


•


 Reports, e.g. from the Law Commission


•


 Historical setting


•


 Treaties


•


 Hansard


•


 Previous case law: 


Pepper


 v 


Hart


 (1993)


, 


Three


 


Rivers


 


(1996)


, 


Wilson


 (2003)


•


 Rules of language: 


ejusdem generis


,


 noscitur a sociis


,


 


expressio unius est exclusio alterius


•


 Presumptions


➜


 


Human Rights Act 1998 (HRA)


:


•


 Section 2


: judges must ‘take into account’ precedents of the 


ECtHR (persuasive precedent only)


•


 Section 3


: interpret statutes’ compatibly ‘so far as 


possible’


•


 Section 4


: declaration of incompatibility


•


 Section 10


: Parliament can change an incompatible 


law using a fast-track procedure if there is a compelling 


reason


Exam questions on statutory interpretation may require you to ‘explain’ an aspect of the topic 


or you may be required to ‘apply’ the rules to a hypothetical example to reach a conclusion.


Use Table 4.1 as a guide on how to approach the rules of statutory interpretation.


Table 4.1 


Approaching the rules of statutory interpretation


Literal ruleGolden rule


Explain the rule


Give a case example


Advantage


Disadvantage


APPLY to the scenario


Explain the rule


Give a case example


Advantage


Disadvantage


APPLY to the scenario


Mischief rulePurposive approach


Explain the rule


Give a case example


Advantage


Disadvantage


APPLY to the scenario


Explain the rule


Give a case example


Advantage


Disadvantage


APPLY to the scenario


Intrinsic aids and extrinsic aidsCONCLUSION


Identify and explain some intrinsic and extrinsic aids 


and apply them


Decide which rule you would apply


EXAM SKILLS


Research and ﬁnd the 


case of 


Ghaidan 


v 


Godin-


Mendoza


 (2004)


 regarding 


the issue of human rights 


when interpreting statutes. 


What happened in the 


case and how did human 


rights apply? What is the 


current approach regarding 


interpreting statutes’ 


compatibly with human 


rights?


STRETCH AND CHALLENGE
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TEST YOURSELF


1.


 State four reasons for statutory interpretation.


2.


 What is the literal rule?


3.


 To which rule does the 


Elliot


 v 


Grey 


(1960)


 case apply?


4.


 Name a case in which the golden rule was applied.


5.


 What is the correct approach when dealing with an ‘apply’ question on this topic?


6.


 What are the three questions applied for the mischief rule?


7.


 What is the purposive approach?


8.


 What power does 


s3 Human Rights Act 1998


 give judges in respect of statutory 


interpretation?


9.


 If judges cannot ‘stretch the meaning’ of words far enough under 


s3


, what power do they 


have?


10.


 When can a judge use the golden rule?


EXAM PAST PAPER QUESTIONS


WJEC – AS Level – Unit 1 – May 2019


Read the ﬁctitious statute and the scenario below and answer 


the question that follows.


Following concerns raised in Parliament about the 


importation of some wildlife products from countries 


where those species are endangered, Parliament 


passed the Protection of Endangered Species 


(Fictitious) Act 2017.


Section 1 of the Act makes it an offence for ‘any person to 


knowingly be in possession in the United Kingdom of any 


wildlife product that has been imported into the United 


Kingdom unless he has possession of a sales licence’.


Section 2 makes it an offence for any person to ‘import 


or seek to import into the United Kingdom any wildlife 


product unless he has an import licence’.


Derek owns a shop in which he sells artefacts from 


abroad. His premises are raided by police ofﬁcers and 


several products are seized. The products seized are 


found to contain fur from an endangered Brazilian 


monkey, which is a protected species under the Act. 


Derek is 


charged


 under Section 1. Derek has no 


sales licence but claims that he did not know that the 


products contained this fur, however, the customs 


ofﬁcials note that the accompanying papers written 


in Portuguese refer to the fur. Derek does not read or 


speak Portuguese. Derek used a trader called Ronaldo, 


based in London, to import the products from Brazil.


Using the rules of statutory interpretation, advise Derek and 


Ronaldo as to whether any offences have been committed in 


this situation.   [28]


Eduqas – AS Level – May 2019


1.  Explain the mischief and purposive rules of statutory 


interpretation.   [6]


2. Read the text to the right and answer part (a).


‘In addition to the main rules of interpretation there are a 


number of secondary aids to the construction of statutes 


available to a judge and these are often neglected.’


(a) Explain the rules of language available to a judge when 


interpreting a statute.   [6]


Read the scenario below and answer part (b).


Police Powers (ﬁctitious) Social Media Surveillance Act 


2017 reads as follows:


Section 1 ‘If the police suspect an individual to be, 


about to be or to have been involved in the commission 


of a crime, they can use surveillance techniques to 


monitor all social media accounts of the suspect.’


Section 2 ‘If the police uncover incriminating evidence 


against the individual on their social media accounts, 


they may be granted a warrant to arrest that person 


and/or search their property.’


Carol was convicted of theft of a designer bag 10 years 


ago. She paid a ﬁne for the offence and carried out 


community service. She has been searching online for 


a new designer bag to buy and has contacted Jenny, a 


fashion blogger, via social media, asking her advice on 


which bag to ‘snatch before it’s gone’. The police have 


arrested Carol on suspicion of planning another theft 


and have applied for a warrant to search her property.


(b) Using your knowledge of statutory interpretation, advise 


Carol as to whether the actions  


of the police are lawful.   [18]


Eduqas A Level Law May 2019


Explain the literal and golden rules of statutory 


interpretation.   [5]


charge:


 the decision that a 


suspect should stand trial 


for an alleged offence.
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Elements of precedent


Figure 5.1 


The common law has evolved over time


The English legal system is a common law system. This means that much of the law has been 


developed over time by the courts, through cases. The basis of this system of precedent is the 


principle of 


stare decisis


. This requires a later court to use the same reasoning as an earlier 


court where the two cases raise the same legal issues, which in turn ensures a just process.


When a case comes to court and its issues have never been decided before, judges will create a 


new precedent, which future judges will follow in similar cases. This is called 


original precedent


.


1. The court hierarchy


This establishes which decisions are binding on which courts. Decisions of higher courts are 


binding on lower courts.


Supreme Court


The highest appeal court on civil and criminal matters, the Supreme Court binds all other 


English courts. It was bound by its own decisions as the House of Lords until 1966 (see House 


of Lords 1966 Practice Statement on page 36).


Courtof Appeal


It has criminal and civil divisions that do not bind each other. The Supreme Court and the 


House of Lords (which was the highest court in the UK before 2009) bind both divisions. The 


Criminal Division is not usually bound by its previous decisions.


High Court


The High Court consists of the divisional courts: King’s Bench Division (criminal appeals and 


judicial review), Chancery Division and Family Division, and the ordinary High Court. The Court 


of Appeal, the Supreme Court and the old House of Lords bind the High Court.


stare decisis


:


 to stand by 


the previous decisions.


original precedent:


 a 


decision in a case where 


there is no previous legal 


decision or law for the 


judge to use.
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Crown Court


All the courts above bind this court. Decisions from the Crown Court do not form 


binding 


precedent 


but can form 


persuasive precedent


; they are not bound by their previous decisions.


Magistrates’ and county courts


Bound by the High Court, Court of Appeal, old House of Lords and Supreme Court. They do not 


produce precedents; they are not bound by their previous decisions.


European Court of Human Rights


Under 


s2 Human Rights Act 1998


, English courts must take into account decisions from the 


European Court of Human Rights (ECtHR) but they are not bound by them.


2. Accurate law reporting


This allows legal principles to be collated, identiﬁed and accessed. The earliest form of law 


reporting was in Year Books from around 1272. Modern reporting dates from the Council on 


Law Reporting, established in 1865. There are also private series of reports, for example the 


All England Law Reports (All ER), as well as reporting in journals (such as the 


New Law Journal


) 


and newspapers (such as 


The Times


). More recent innovations include online systems (such as 


LEXIS) and the internet.


Figure 5.2 


Law reports are now available in print and online


3. The binding element


The judgment contains four elements:


›


 Statement of material (relevant) facts.


›


 Statement of legal principle(s) relevant to the decision (the 


ratio decidendi:


 ‘the reason for 


the decision’).


›


 Discussion of legal principles raised in argument but not relevant to the decision  


(


obiter dicta:


 ‘things said by the way’).


›


 The decision or verdict.


The binding element in future cases is the 


ratio decidendi


. This is the part of the judgment that 


future judges, depending on their position in the court hierarchy, have to follow.


 


The


 


obiter dicta


, 


binding precedent:


 a 


previous decision that has 


to be followed.


persuasive precedent:


 


previous decision that does 


not have to be followed.


ratio decidendi:


 ‘the reason 


for the decision’. This is 


the binding element of 


precedent, which must be 


followed.


obiter dicta:


 ‘things said by 


the way’. This is not binding 


and is only persuasive.
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while never binding, may have strong persuasive force. This is known as persuasive precedent, 


and it is particularly persuasive if it comes from the higher courts such as the Court of Appeal, 


the Supreme Court and the old House of Lords.


Other forms of persuasive authority include:


›


 decisions of other common law jurisdictions (especially from Australia, Canada and New 


Zealand)


›


 decisions of the Privy Council:


 


see 


Attorney General for Jersey


 v 


Holley


 (2005)


›


 writing of legal academics.


4. Flexibility and certainty


The system of binding precedent, sometimes referred to as the doctrine of judicial precedent, 


does create the certainty needed to allow people to plan and lawyers to advise. It also creates 


ﬂexibility, as precedent enables the common law to develop.


How judicial precedent works


Normally, judges will follow an earlier precedent. The other options of overruling, reversing, 


distinguishing and departing are means of avoiding having to follow a difﬁcult (awkward) 


precedent.


›


 


Following


: if the facts are similar, the precedent set by the earlier court is followed.


›


 


Overruling


: higher courts can overrule lower courts.


›


 


Distinguishing


: where a lower court points to material differences that justify the 


application of different principles.


›


 


Departing


: where, in certain circumstances, a court can depart from its previous decision.


›


 


Reverse


: on appeal, a higher court may change the decision of a lower court.


House of Lords Practice Statement 1966


Until 1966, the House of Lords was bound by its own previous decisions (see 


London Street 


Tramways


 v 


LCC


 (1898)


) unless the decision had been made 


per incuriam


 (by mistake). In 


1966, the House of Lords issued the Practice Statement. This stated that the House of Lords 


will normally be bound by its previous decisions but may depart, as well as on the grounds of 


per incuriam


, when it is right to do so.


The cases in Table 5.1 show where the House of Lords departed from previous decisions.


Table 5.1 


Cases where the House of Lords departed from previous decisions


CaseSigniﬁcance regarding the Practice Statement


Conway


 v 


Rimmer 


(1968)


This ﬁrst use of the Practice Statement only involved technical law on discovery 


of documents.


Herrington


 


v


 


British


Railways Board


 


(1972)


The ﬁrst major use of the Practice Statement, on the duty of care owed to child 


trespassers.


Anderton 


v


 Ryan 


(1985)


This precedent was overruled in 


R v Shivpuri


 (1986)


.


Rondel 


v


Worsley


 (1969)


This precedent was overruled in 


Hall v Simons


 (2000)


.


R 


v


 Caldwell 


(1982)


The Practice Statement was later used in 


R v G and another 


(2003)


 to overrule 


the decision in Caldwell on recklessness in criminal law.


R 


v


 R


 (1991)


This set a new precedent for the law on rape within marriage, overruling a 


precedent set hundreds of years before.


Pepper 


v


 Hart 


(1993)


The Practice Statement was used to allow the courts to look at Hansard for the 


purpose of statutory interpretation.


Austin 


v


 London Borough of 


Southwark


 (2010)


The Supreme Court stated that the Practice Statement applied to it.


per incuriam


:


 


‘made by 


mistake’. Before the 1966 


Practice Statement this was 


the only situation in which 


the House of Lords could 


depart from its previous 


decisions.
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Court of Appeal (Civil Division)


While normally bound by its own previous decisions, it can depart from such decisions if 


any of the exceptions established in 


Young 


v 


Bristol Aeroplane Co 


(1944)


 and 


R


 


(on the 


application of Kadhim)


 v 


Brent London Borough Housing Beneﬁt Review Board


 (2001)


 apply. 


It can depart when:


›


 the previous decision was made 


per incuriam


›


 there are two previous conﬂicting decisions


›


 there is a later, conﬂicting House of Lords decision


›


 a proposition of law was assumed to exist by an earlier court and was not subject to 


argument or consideration by that court.


The Court of Appeal (Criminal Division) is also not bound to follow its previous decisions 


where, in the previous case, the law was misapplied or misunderstood resulting in a conviction 


(


R


 v 


Taylor


 (1950)


); extra ﬂexibility is given to the Criminal Division because it deals with the 


liberty of the citizen.


The Privy Council


The 


Privy Council


 


is the


 


ﬁnal appeal court for Commonwealth countries. The general rule is 


that decisions of the Privy Council do not bind English courts but its decisions do have strong 


persuasive authority.


R


 v 


James and Karimi


 (2006)


The Court of Appeal applied the Privy Council’s judgment in 


Attorney General for Jersey


 


v


 


Holley


 


(2005)


 rather than the House of Lords’ judgment in 


R v Smith (Morgan)


 


(2001)


.


Judges as law makers


Are judges making law, or are they simply interpreting existing law? Should judges make 


law or should this be left to Parliament? The following cases clearly support the view that 


judges do make law.


AiredaleNHS Trust 


v 


Bland


 (1993)


The House of Lords stated that this case raised wholly moral and social issues that should 


be left to Parliament to legislate for; nevertheless, they had no option but to give a 


decision.


R


 v 


Dica


 (2004)


The Court of Appeal overruled a previous decision and held that a defendant could be 


criminally liable for recklessly infecting another person with HIV.


 


The court gave this 


decision despite Parliament refusing to introduce legislation to impose such liability.


Kleinwort Benson Ltd


 v 


Lincoln City Council


 (1998)


In this case, the House of Lords changed a long-standing rule regarding contract law, 


despite the Law Commission’s recommendations that this rule should be changed by 


Parliament.


Director of Public Prosecutions


 


(DPP)


 v 


Jones


 (1999)


The House of Lords concluded that statutory highway laws replaced unrealistic restrictions 


on the public.


Privy Council:


 the ﬁnal 


appeal court for most 


Commonwealth countries.
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Fitzpatrick


 v 


Sterling Housing Association Ltd


 (2000)


The House of Lords held that same-sex partners could establish a familial link for the 


purposes of the 


Rent Act 1977


, overruling the Court of Appeal’s decision that this should 


be left to Parliament to determine.


Gillick


 v 


West Norfolk and Wisbech Area Health Authority


 (1985)


The House of Lords, faced with no lead from Parliament on the issue in this case, held that 


a girl under 16 could be given contraceptive services without her parents’ consent, if she is 


mature enough to make up her own mind.


Donoghue


 v 


Stevenson


 (1932)


In this famous case, Lord Aitken developed the law of negligence, that is the principle that 


those who harm others should pay compensation for damage done.


R


 v 


R


 (1991)


The House of Lords established that rape within marriage was a crime, overruling a 


precedent set hundreds of years before, and after pleas from the House of Lords for several 


years to Parliament to change the law in this area.


Simmons


 v 


Castle


 (2012)


The Court of Appeal stated in this case that judges should change the law if Parliament


 


intended them to do so, and a failure to do so would be a breach of faith.


 


This case


 


concerned changes to the 


Legal Aid, Sentencing and Punishment of Offenders Act 


2012


.


Figure 5.3 


Fitzpatrick


 v 


Sterling Housing Association Ltd


 (2000) allowed same-sex partners to establish a 


familial link for the purposes of the Rent Act 1977
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Advantages and disadvantages of  


judicial precedent


Table 5.2 


Advantages and disadvantages of judicial precedent


AdvantagesDisadvantages


A just system: like cases will be treated the same.Developments contingent on accidents of litigation: case 


law only changes if someone is determined enough to 


pursue a case through the courts.


Impartial system: treating like cases in similar ways 


promotes impartiality.


Retrospective effect


: unlike legislation, case law applies to 


events which took place before the case came to court (see 


SW


 v 


UK


 (1996)


; 


R


 v 


C


 (2004)


).


Practical rules: case law is always responding to 


real-life situations. As a result, there is a large body 


of detailed rules that give more information than 


statutes.


Complex: while case law gives us detailed practical rules 


it also means that there are thousands of cases, and 


identifying relevant principles and the 


ratio decidendi


 can 


be difﬁcult and time consuming.


Certainty: claimants can be advised that like cases 


will be treated in a similar way and not by random 


decisions of judges.


Rigid: depending on the place of the court in the hierarchy, 


precedent can be very rigid, as lower courts are bound to 


follow decisions of higher courts even where they think the 
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