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Introduction



Being a board director can be hugely rewarding, both personally and financially. A director of a company is responsible for the well-being not only of the company as a corporate entity, but also of its various stakeholders – employees, suppliers, shareholders and customers, all of whom may have different fiscal requirements. Directors’ responsibilities cover anything from job retention to price management to ensuring repayment of loans. It is varied, interesting and challenging work that has a tangible, measurable impact on the success of the business as a whole. And even in the current climate, it can be financially rewarding.


So no wonder it is such an aspirational role. The visible perks of being a company director (smart company cars, executive dining rooms and the like) may not be as prevalent now as they were 20 years ago, but the role can still provide prosperity and personal satisfaction beyond the reach of managers and other employees. The director helps decide upon and navigate towards the company’s corporate destination. She is, at least in part, master of her own and many other people’s destinies.


But, as Winston Churchill famously once said: “The price of greatness is responsibility.”


Directors should be high-calibre people. They must be sophisticated communicators and have clear and creative judgement. They need to understand all forms of risk management, both internally and externally, and must be financially literate. They need to be able to deal with the stress that the role brings and the inevitable effect on their personal life.


They also need to be able and willing to put up with an unprecedented level of scrutiny. A deluge of corporate scandals in recent years has shone a light on the director’s role as never before. The directors of high-profile companies that fail can expect to face not only shareholder and stakeholder anger but trial by media – and, if they are found to have broken the law, whether intentionally or unintentionally, fines, disqualification or sometimes even prison.


I say “intentionally or unintentionally” because, while there have certainly been cases of crooked individuals who knew exactly what they were doing, further down the scale there are directors of small companies who simply do not understand their responsibilities. They don’t appreciate that “getting it wrong”, from both a governance and a legal perspective, can now mean not only disastrous personal losses but also loss of liberty.


And yet the number of companies registered in the UK continues to grow every year; for each company that fails, several new ones begin to trade, each one with a board of enthusiastic, ambitious directors. For all the reasons outlined above, the boardroom remains as tempting as ever for many people.


So the time is right for a book that sets out in clear, straight-talking language the role and responsibilities of the company director in the twenty-first century. The Keys to the Boardroom offers strategies for both reaching the boardroom and shining once you’re there. It shows novice and aspirational directors how to protect their business and personal assets, while offering more experienced directors some critical dos and don’ts for what is probably the most challenging corporate governance period ever. Finally, we’ll look at how small changes in the boardroom can generate big improvements, and how boards around the world are dealing with diversity.


The book is based on my many years’ experience of being a director, both executive and non-executive, of more companies than I can count. Wherever possible I have offered practical solutions to real-life problems that crop up in the boardroom. Sprinkled throughout the text are personal anecdotes that highlight some of the issues I have faced that could affect any director of any company.


I hope you find this book both useful and inspirational. If the boardroom is where you want to be – read on!





Chapter 1



The boardroom and directors


What is their purpose?


“We make a living by what we get, we make a life by what we give.”


Sir Winston Churchill


You will be better equipped to succeed on your epic voyage to the boardroom if you have a good understanding of your destination before you embark.


The board of directors and individual directors have what is called joint and several liability, as well as responsibilities that go beyond legal compliance. As we become a truly global economy, these requirements may not always be identical even across the same continent, and they certainly differ across the world. In most jurisdictions, ignorance of the law is rarely an excuse and ignorance of good practice is simply not acceptable. In the last decade, good practice in the boardroom has become known as “good corporate governance”.


Any journey is going to be easier to map if we know the destination and perhaps have some knowledge of what we can expect from our fellow passengers and what may be expected from ourselves.




MY OWN EXPERIENCE


My first board meeting, as a finance director of only 23, was, I recall, absolutely terrifying. I had almost certainly the least exciting report and was the purveyor of bad news – never a pleasant role in a management meeting – but in a board meeting when I was seeking to impress, it was a tough challenge.


My fellow directors, with the exception of the founder managing director (MD), were also all new to the role, and we fumbled around the meeting agenda, all feeling much more comfortable in our “management role” – but it was only years later that this uncertainty really registered as an issue.


Partly this was a result of youth – I mean, what was a director supposed to do exactly? I simply wasn’t aware that when you first take that seat at the board table your only certainty is your competence as a manager. What I was to discover in the future was that the two roles of manager and director could not be more different.





So let’s start at the beginning...


WHAT IS A BOARD AND WHY DO WE HAVE ONE?


A strict definition of a board of directors is “the governing body of an incorporated business, the members of which are elected entirely by the shareholders”.


The role of the board is multifaceted, and includes setting strategy, ensuring that there are sufficient resources to deliver the strategy as agreed by the shareholders, and further supporting the management as needed in the implementation of agreed goals and objectives to ensure that stakeholder requirements are met.


In addition, the directors must ensure that the business is legally compliant.


Stakeholders and shareholders are not the same thing.


• A shareholder is someone who owns shares in the business. A shareholder may be an individual or a large public concern. This stake in the business is sometimes known as an equity stake.


• A stakeholder, on the other hand, is someone who has an interest in the business, either directly or indirectly. For instance, a stakeholder could be a customer, a supplier, an employee or even a local resident whose interests are affected by the business.


Every company in the UK, big or small, must by law have a board of directors. Technically, if not always practically, the board is the ultimate decision-making authority and has substantial legal responsibilities (see Chapter 2).


If you imagine a company to be a yacht, the shareholders are the boat’s owners and the board is its captain, setting the route and steering a safe passage.


In the UK, the US and parts of Europe, a business runs with what is termed a unitary board, i.e. one board per company. Limited companies must have at least one director, and companies listed on the public stock exchanges must have two directors plus a qualified company secretary. In other parts of Europe, for example in Germany and Holland, it is more common to have a dual board structure; this means there is a supervisory board and a management board (more of this below).


Being a member of a board of directors in the UK requires no official qualification and is open to anyone over 16 years old. (This was a change brought about in the Companies Act 2006; prior to this Act, anyone – even a newborn baby – could be a director!) As a result, enthusiastic people may take up directorships without having any idea about the extent of their role, their responsibilities or their legal obligations, which are quite different to those of a manager.


The members of the board are generally elected by the shareholders, who also have the right to remove them. Removal of a director requires what is called an ordinary resolution; this is a majority vote of the shareholders who decide to vote. In smaller companies, where it is often the norm for the directors and shareholders to be the same people, it is not uncommon for the board of directors to have the right to appoint and remove directors, to avoid having to call a shareholders’ meeting every time a director position is changed.


BOARD STRUCTURES


Board structures are not always the same nationally and internationally (see Chapter 2). In addition, different sizes of companies often have different board formations. By and large UK companies have single (unitary) boards. Internationally (and for PLCs in the UK) the trend is now for dual boards i.e. an executive board and a supervisory board.


In the US, most boards have more non-executive directors than executive directors; in the UK, France and Italy it tends to be the other way round. In Germany and Austria, where a two-tiered board structure is commonplace, nearly all the directors on the supervisory board are non-executive directors, while those on the management board are executive directors.


In the continuing, and frequent, debates about business performance, there has been a move towards reforming board structures to ensure a majority of non-executive directors. This has certainly been the case in the UK, but mostly only in large companies and particularly in public limited companies (PLCs).


In my experience, boards fail or succeed not because of their structure but because of the personalities and dynamics of the members who sit around the table, the mood in which they enter the room, and their own personal objectives and priorities. A board works well if the chemistry between its members is good – but sometimes that chemistry just isn’t there.


This does not mean that the mood of one person can cause the board to fail, but it could cause a particular meeting to fail. If this becomes a regular occurrence, the next meeting may fail, and the next ... and eventually the board may self-destruct.



Dual boards or two-tiered boards



In this type of structure, there are two distinct boards. The first is the supervisory board, which is likely to be made up largely of non-executive directors (i.e. those directors who do not have functional roles in the business). Almost certainly there will also be a chair, whose role is, among other things, to chair the meeting and the board. In addition, the MD of the company, who may have the title chief executive officer (CEO), will probably sit on the supervisory board.


Underneath the supervisory board is what we term the management board. This will probably be comprised solely of executive directors, i.e. those with functional management roles alongside their directorships. These could include the finance director, the operational director and the marketing director, among others. Usually the CEO/MD and the chair will also sit on the management board.


There are various technical reasons for this dual board process, but the main rationale is that the supervisory board supervises and monitors the policies pursued by the management board and advises on strategic matters and corporate objectives. It is usually the duty of the supervisory board to weigh the interests of the company and all its stakeholders.


Unitary boards or single-tiered boards


This type of structure, which is much more common in smaller companies, tends to have a majority of executive directors, perhaps supported by one or more non-executive directors in a more substantial business.


Summary


Whatever type of board structure you choose, the board of directors will oversee and provide policy and guidance on the company’s affairs. The board monitors overall corporate performance, the integrity of the company’s financial controls and the effectiveness of its legal compliance, enterprise risk and management programmes.




MY OWN EXPERIENCE


Having sat on single and dual boards, I would suggest that a dual board is really only appropriate for a larger organisation. And even in bigger companies, it can slow down critical decision-making. Most businesses in the UK run very small boards – a large number of them have no more than two directors.





THE BOARD MEETING


Many of the activities described above take place on an ongoing daily basis, but it is at the board meeting that formal decisions are taken. The following is a guide to this process.


One of the toughest jobs for directors new to the role – and even for some well-established directors – is grasping the difference between a board meeting and a management meeting. In fact, when I have challenged colleagues, and indeed delegates at training events on boardroom behaviour, many directors have freely admitted that their “board meetings” are not really board meetings at all.


One tip is to think of them in this way. The purpose of the board meeting is to set the direction of the company, provide leadership, monitor management and support the management process. The management meeting’s role is to manage the implementation of board decisions and recommend decisions for approval by the board if any problems are arising.


In other words, the board meeting sets the route to the destination and keeps checking that the company is still on that route and has sufficient resources, while the management meeting is concerned with implementation issues related to getting to the agreed destination. Where confusion arises, it tends to be because directors are much more comfortable debating and discussing management issues rather than strategic ones, as their day jobs are largely in management roles.


In Appendix 3 is a sample board agenda. I devised this after having been in plenty of “bored” meetings that I sought to turn into board meetings. It is by no means definitive, but people who have used it have found it a good template.


In law, to make a board meeting formal, you require a quorum. This is the number of directors who must be present to allow a binding vote to be taken; this number will be laid down in the company’s articles of association, the contractual document between the company and its directors. The articles of association set out the general procedures that directors must follow in relation to the company, such as how many board meetings are to be held each year and the notice period required for a board meeting.


A set of articles may be unique to the company in question, but they tend to be written very broadly. Therefore, from a good governance point of view, I would suggest that the directors consider the following points in relation to board meetings and, ideally, write them into the articles of association.


1. State that a specific notice period for a board meeting is required, such as five working days (a shorter notice provision for emergencies will be needed and a procedure to deal with this). Most articles say “reasonable notice”, which is not easy to determine and, in my opinion, is ambiguous.


2. State clearly those functional titles required for a quorum, i.e. the MD or the finance director. Also, especially if you are an owner–manager, you may like to be certain that you are always in the quorum, or you could risk decisions being taken without you.


3. State that all board meetings must be minuted and those minutes circulated by a given date after the meeting, allowing those not present to know what is going on, and indeed to challenge anything they are not happy with. This is very important, as any director who misses a meeting (if they were sick, for example) needs to know what has been decided in their name, as they will be liable for the consequences of those decisions even if they were not there.


4. State that all meetings must have agendas issued in advance. This stops people hijacking meetings by dropping “unexpected grenades” into the discussion. It also brings order and creates a sense of priority.


5. State that all meetings should have papers on the relevant agenda items issued in advance. These should, of course, be read by the participants before the meeting. This way you can concentrate on key issues and avoid just going through the motions of reading through yet another boring report.


Of course, while the above are all useful ways of improving a board meeting, most important of all are the individuals around the table and the frame of mind in which they come to the meeting.


THE BOARD’S RESERVED POWERS


This is basically a set of instructions that all directors need to be aware of. They state that no one director can make a decision on the particular areas listed without taking a vote with the rest of the board. This means that critical issues cannot be dealt with by a sole director. Not only does this enable better decision-making but it also protects those directors who may not have been involved in decisions from finding out about an issue too late to do anything about it.


Restrictions on directors’ powers can be incorporated into the company’s articles of association, but there are two drawbacks to this.


1. If you wish to amend the restrictions you need shareholder approval, which may not always be easy to obtain.


2. The company’s articles of association are in the public domain (anyone can look at anyone else’s articles).


Therefore, reserved powers are much more effective. They are created and managed by the board, and in addition they form a useful part of any induction programme for directors.


The following is an example of what you may choose to include in the reserved powers. This is by no means an exhaustive list, and these powers should be reviewed at least annually. Possible reserved powers for the board could include:


• approval of press releases


• approval of accounts


• approval of major capital projects (above a specific value)


• remuneration of auditors


• approval of the auditors’ engagement letter


• terms of reference for the chair and other directors


• terms and conditions of senior executives


• approval of budgets


• investigation of acquisitions or disposals


• major changes in pension scheme rules.




MY OWN EXPERIENCE


Of all the good governance tools in this book, reserved powers are one of the most effective. They are one of the documents I bring into play (if they are not in use already) as soon as I take up any new post. There is a very simple reason for this.


Imagine a member of your board makes a statement to the press that you would not have approved of had you known about it. As a result, the company is sued and you as a member of the board find you have liabilities for this statement even though you didn’t make it (due to joint and several liability, as mentioned earlier in this chapter).


Where a board has reserved powers in place and where such a director has acted outside these powers (for example by talking to the press unilaterally), then the company and the other directors have a right to bring a claim for damages. This is only the case where such powers are in a reserved powers document or in the articles of association. Acting beyond your powers is called acting ultra vires in law – there is more on this in Chapter 2.





BOARD COMMITTEES


As board work can be intensive, sometimes there simply isn’t time to get through all the scheduled work in a meeting and, particularly in larger companies, directors may be required to attend various board committees.


Board committees are almost always a prerequisite in a public company and indeed their structure is laid out in the UK Corporate Governance Code (a code of good practice in the UK for PLCs).


Such committees are often established because issues are too complex and/or numerous to be handled by the entire board, or because policies are complex and need expert advice and prolonged debate


There are various types of committee, but the most usual are:


• audit


• nomination


• remuneration


• risk


• health and safety.


These committees improve efficiency and allow more in-depth decisions to be taken, which simply could not happen in a board meeting. They also allow for the provision of expertise and increase independence – critical factors in, for instance, audit, nomination and remuneration decisions.


THE DIRECTOR’S ROLE AND PURPOSE


So if you now have a clearer idea about the board, what is the purpose of the people sitting around the table?


A director, as defined in UK law in the Companies Act 2006, is “anyone by whatever title they go under who carries out that role”. Chapter 2 looks at the legal role of a director in detail, but the day-to-day practical role varies enormously depending on whether you’re a director of a large multinational, of a not-for-profit company, or of a small owner-managed business.


Overall, the directors’ “key purpose”, as defined by the Act, is to ensure the company’s prosperity by directing the company’s affairs and meeting the appropriate interests of its shareholders and stakeholders. In addition to business and financial issues, boards of directors must deal with challenges and issues relating to corporate governance, corporate social responsibility and corporate ethics. They also set strategies, agree vision and values, set company policies, and ensure that the company’s objectives are achieved by monitoring and supporting the management team.


However, the formal wording of the Companies Act can seem very far away from the actual everyday role of the director, particularly in smaller companies where directors are involved in the hands-on management of the business from day to day, and where they often lurch from one business issue or crisis to the next.


So although the roles of the manager and the director are different legally in terms of liabilities, they will certainly overlap in smaller organisations. Without a doubt, this can sometimes cause confusion – after all, the owner–manager set up their business not necessarily to design its overall direction but, rather, to engage in the delivery of its services and products. Particularly in the early days, an owner–manager will be heavily involved in management activities and strategic board work is unlikely to be on their immediate agenda. But if you want to be a great director, it is important to understand that members of boards of directors have two roles: one as a joint and equal member of the board, and the other, if you are an executive director, as the head of a function, for example finance, operations or sales.


As a joint and equal member of a board, unless the articles of association say otherwise, each board member has one vote and all decisions are made by a simple majority. This is regardless of executive or non-executive status and in no way relates to numbers of shares held by the directors, at least in theory. (Theory and practice, as we are all aware, can be very different, particularly in smaller companies where the role of director and shareholder can be confused. For example, a board of four directors, three of whom do not own shares, could, in theory, outvote the other director/shareholder on the one vote per director basis. However, if the fourth director owns all the shares, she could then call a shareholders’ meeting and, because she owns more than 51% of the shares, remove the directors from the board. Of course, this is not good governance and it may be an extreme case, but even if that person does not take that step, the threat is always there.)



BOARDROOM DYNAMICS AND GOOD PRACTICE





MY OWN EXPERIENCE


I have sat on some great and some disappointing boards, which have included the chair who could silence you with a look, the fellow director who tapped away on his BlackBerry throughout the meeting, and, on the more positive side, the great MD who, despite personal tragedy, held the board together for a successful sale of the business. The chemistry of a good board lies in the mix of its people.





Those who sit around the boardroom table would generally agree that the quality of the interactions between the board members is a critical variable in effective decision-making and in achieving the required outcomes. Choosing the participants around the table with you may be outside your control, but even if you had drawn together your “fantasy board”, as a business changes it is entirely possible that what was a great board becomes less effective as the individuals no longer have the necessary skills to deal with new realities.

OEBPS/images/9781780591742.jpg
“This down-to-earth and personalised account of what makes
a good director is a must-read for those aspiring to the post

and those new to the role.’
James Caan

THE

KEYS

TO THE
BOARDROOM

How to get there and
how to stay there

Jo Haigh

Peel Hunt/Sunday Times Non-Executive Director of the Year





OEBPS/images/pub.jpg
crimson





