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INTRODUCTION

THE JUDGMENT OF EVIL IS NEVER SIMPLE. When considering the case of Khalid Sheikh Mohammed, the so-called “mastermind” of the 9/11 attacks on America and of many other murders around the world, I recalled the work of the philosopher George Steiner, who has written at length on the consequences of Nazi crimes. In 1981, Steiner caused a sensation by creating a novella—The Portage to San Cristobal of AH—in which a group of Jewish Nazi hunters discover Hitler, deep in the Amazon jungle, three decades after the end of the Second World War. Many prominent Nazis had indeed fled to South America after their defeat in May 1945; the most important to be discovered was Adolf Eichmann, whom the Israelis kidnapped and spirited to Israel in 1960.

In Jerusalem, Eichmann was put on trial, found guilty, and hanged. Hannah Arendt, writing of that trial, famously spoke of “the banality of evil.” By this controversial phrase she did not mean that the evil acts of mass murder of Jews for which Eichmann was responsible were commonplace. Rather she felt that it was not the presence of hatred in Eichmann that drove him to send so many people to their deaths, but the absence of imagination. It was the juxtaposition of evil deeds and the failure to make judgments that Arendt called “banal.” Eichmann himself maintained after his arrest that he was merely following orders and that he had abdicated his conscience in order to follow the Fuhrerprinzip.

But that was not true. In 2011, the German news magazine, Der Spiegel published an investigation of Eichmann based on what it said  were “formerly confidential, secret and top-secret documents.” These included taped conversations Eichmann had with friends in Buenos Aires before the Israelis caught him. On one occasion he boasted of his crimes, “I was no ordinary recipient of orders. If I had been one, I would have been a fool. Instead, I was part of the thought process. I was an idealist.” His only regret was in not having murdered all the Jews. “We didn’t do our work correctly,” he said. “There was more that could have been done.” 1


In the case of the Fuhrer himself, Steiner began to wonder: what if Hitler, as well as Eichmann, had actually escaped his Berlin bunker, had gotten himself to Latin America, and had lived there, hidden, ever since? If, like Eichmann, he was finally discovered, how should he be dealt with—how should he be tried for his crimes?

Steiner, himself a refugee from Nazi Europe, had always been preoccupied by the power of language. He was haunted by an early 1920s photograph of Hitler “standing like a beggar, with a torn raincoat in front of him, and no one is listening to him. But then ten people listened, and then a million. . . .” Hitler’s eloquence had been overwhelming and within ten years it had propelled him to be master of Germany and then of Europe “and, had he, for example, decided to woo his Jewish atomic scientists, he might well have been master of everything.” 2


Steiner began to write The Portage in 1975, at a time when stories of the horrors perpetrated by the Khmer Rouge were being reported by refugees from Cambodia. He asserted that the book sprang “out of my thinking about the horror and terror of the Holocaust. I insist on this, because this novel is also about Cambodia and Vietnam, El Salvador and Burundi and so on. My feeling is that one has to grapple with the abyss if one can.”

In the novella, the Jewish team discovers Hitler and starts to carry him out of the jungle to civilization. But rumors that the Fuhrer has been found flash around the world, as fast as was already possible in  those innocent pre-Internet days. The powers who won the war—the United States, the Soviet Union, Britain, and France—all begin to ponder the implications of Hitler’s return. Fierce arguments begin over where and how he should be put on trial—and under what jurisdiction. Deep in the jungle, Hitler’s Israeli captors have similar debates. What should be done with him? Burn him at the stake? Set him free as a beggar in Israel itself?

In violent rainstor ms, the search party’s radio breaks down. They have to decide whether to sit out the weather and then deliver Hitler as planned to San Cristobal, or whether the risk of their captive being stolen from them, either by some nation or some media emperor, is too great. They understand that once the world knows that Hitler is being brought out of the jungle, airfields will be dug, roads bulldozed through the trees. “And a million television cameras. And a Hilton. . . . they’d come like locusts. And take him from us. That’s the whole point. They’d take him to New York or Moscow or Nuremberg. And we’d be lucky if they allowed us to stand in the anteroom peering over a million heads.”

Instead, they decide to conduct their own trial, complete with judge, prosecution, and defense attorneys selected from their own party.

Remarkably, Steiner gives Hitler almost the last word: the climax of the book is Hitler’s self-defense. It was from the Jews, he declares, that he learned everything. “To set a race apart. To keep it from defilement. To hold before it a promised land.... My racism is a parody of yours, a hungry imitation. What is a thousand-year Reich compared with the eternity of Zion?”

Steiner’s Hitler insists that he was not the originator of evil in our time—Stalin, he points out, “had perfected genocide when I was still a nameless scribbler in Munich.” Stalin killed thirty million people—far more than he, Hitler. “Our terrors were a village carnival compared with  his. Our camps covered absurd acres; he had strung wire and death pits around a continent.... How many Jews did Stalin kill, your saviour, your ally Stalin? Answer me that . . . Stalin died in bed and the world stood hushed before the tiger’s rest. Whereas you hunt me down like a rabid dog, put me on trial (by what right, by what mandate?).”

Finally, “Hitler” claims that he, the persecutor of the Jews, was also their benefactor; the Holocaust was the principal reason they were able to create Israel. “Perhaps I am the Messiah . . . whose infamous deeds were allowed by God in order to bring His people home.”

As his speech ends, Teku, the party’s Indian tracker, leaps to his feet and shouts, with startling vagueness, “Proved.” As he does so, raucous drumbeats break the air above the clearing where the trial is taking place. The first helicopter from the ravenous world has arrived.

The book caused angry debate when it was published—comments ranged from “masterpiece” to “obscene”—and Steiner was criticized for, inter alia, giving the last word to Hitler. In his own defense, Steiner pointed out that Milton does not provide a real answer to the eloquence of Satan in Paradise Lost; nor does Dostoyevsky rebut the overwhelming speech by the Grand Inquisitor in The Brothers Karamazov. Steiner also pointed out that he gave the name Teku to the Indian tracker because “it is the Hebrew word used in the Talmud to say that there are issues here beyond our wisdom to answer or decide.” 3


Thirty years later, Steiner’s discomfiting meditation on the ambiguity of dispensing justice in an imperfect world seems to have anticipated many of the questions raised in the national and international debates over the best way to bring justice to the leadership of the Al Qaeda terrorist movement.

Brought to trial, Steiner’s Hitler was supremely unrepentant. He used the dock as a pulpit from which he not only defended himself but also preached, brilliantly. With his inversion of good and evil, he outwitted his  accusers and compounded the victimization of those he had killed. That fictional spectacle anticipated the perversity that many Americans feared would result if, as the Obama administration originally wished, Khalid Sheikh Mohammed went on trial in a civil court in lower Manhattan. The mastermind of the September 11, 2001 attacks on America was also a master demagogue. He would seize the opportunity to inspire his followers around the world to continue Al Qaeda’s campaign of mass murder against the American people.

On May 2, 2011, the debate over how to bring America’s enemies to account was thrown into even sharper relief when a team of U.S. Navy SEALs carried out a lightning raid in Abbottabad, and killed bin Laden.

“Justice has been done,” said President Obama. Not everyone agreed

Since 9/11, America’s attempts to balance justice and national security have drawn criticism at home and abroad. Some has been fair but much of it ignores the difficulties and dilemmas that the U.S. government faces in dealing appropriately with twenty-first century terrorists while fulfilling its principal obligation to protect the lives of its own citizens.

This book seeks to examine how to bring justice to an enemy that, unlike at Nuremberg, has not been defeated and that demands nothing less than the destruction of the Western world.






Chapter 1

PRECEDENTS

THE TWENTIETH CENTURY WAS, amongst many other things, the century of mass murder. Totalitarians—Nazis and Communists—killed or caused the deaths of hundreds of millions of people around the world. The grim symbol of the crimes became the mass grave.

In the summer of 1980, I was taken by officials of the Cambodian government to see such graves.a These were a few miles outside the capital, Phnom Penh, and they contained the bodies of thousands of Cambodians who had recently been murdered by their Communist Khmer Rouge rulers.

The Khmer Rouge had been in power between April 1975 and December 1978. They had imposed a form of Maoist autarchy on the country and attempted to return it to what they called Year Zero, an agricultural society supposedly cleansed of all bourgeois and foreign influences. The human costs had been appalling—between one and two million people were thought to have died or been murdered. The Khmer Rouge leadership also made the fatal mistake of attacking their Communist neighbor, Vietnam, and at the end of 1978 the Vietnamese invaded to rid themselves of their troublesome former ally.

Some miles outside of the town, my guide and I were driven to a village where laughing children led us to a shocking exhibition. About six   pits had been excavated; there were, villagers said, many more. Hundreds of skulls were piled together and limbs were in other piles. Many of the wrists were still tied together with cord or wire—the victims had been forced to kneel on the edge of the pits while Khmer Rouge soldiers clubbed them in the back of the head or shot them. Blindfolds still covered many skulls.

These murders had taken place at the end of 1978 as the Vietnamese armies swept in to overthrow the Khmer Rouge and install another Communist regime more to their liking. Flesh still clung to the hip joints and its terrible sweet rancid smell hung over the fields.

I had been conscious of such horrors since childhood but I had never before seen them with my own eyes. As a child, I listened to fragile 78 rpm records of my father, Hartley Shawcross, the chief British prosecutor at the Nuremberg Tribunal, speaking with gravity and scarcely-controlled emotion to the court.


On the 5th of October 1943, when I visited the building office at Dubno, my foreman told me that in the vicinity of the site, Jews from Dubno had been shot in three large pits, each about thirty metres long and three metres deep. About fifteen hundred persons had been killed daily. All of the five thousand Jews who had still been living in Dubno before the action were to be liquidated. As the shootings had taken place in his presence, he was still upset.

Thereupon I drove to the site, accompanied by my foreman, and saw near to it great mounds of earth about 30 metres long and 2 metres high. Several trucks stood in front of the mounds. Armed Ukrainian militia drove the people off the trucks under the supervision of an S.S. man. The militia men acted as guards on the trucks and drove them to and from the pit. All these  people had the regulation yellow patches on the front and back of their clothes and thus could be recognized as Jews.

My foreman and I went directly to the pits. Nobody bothered us. Now I heard rifle shots in quick succession from behind one of the earth mounds. The people who had got off the trucks—men, women and children of all ages—had to undress upon the orders of an S.S. man, who carried a riding or a dog whip. They had to put down their clothes in fixed places, sorted according to shoes, top clothing, and underclothing.

I saw a heap of shoes of about eight hundred to one thousand pairs, great piles of underlinen and clothing.

Without screaming or weeping, these people undressed, stood around in family groups, kissed each other, said farewells, and waited for a sign from another S.S. man, who stood near the pit, also with a whip in his hand. During the fifteen minutes that I stood near, I heard no complaint or plea for mercy.

I watched a family of about eight persons, a man and a woman, both about fifty, with their children of about one, eight, and ten, and two grown-up daughters of about twenty to twenty-four. An old woman with snow-white hair was holding the one-year-old child in her arms, and singing to it and tickling it. The child was cooing with delight. The couple were looking on with tears in their eyes.

The father was holding the hand of a boy about ten, speaking to him softly. The boy was fighting his tears. The father pointed to the sky, stroked his head, and seemed to explain something to him.

At that moment, the S.S. man at the pit shouted something to his comrade, who separated off about twenty persons and  ordered them to go behind the mound of earth. Among them was the family I have mentioned. 1




These words and images came from the diary of a German engineer, Herman Graebe, the manager of a German building firm in the Ukraine. They were part of the evidence produced by the prosecution at Nuremberg. Eventually I realized that rather than witnessing these terrible mass murders himself, my father had helped to bring the leaders of Nazi Germany to justice on behalf of the victims at Dubno and millions of others.

The men in the dock at Nuremberg were architects of a monstrous regime that almost engulfed the world. However, the evil they embodied did not die with them, and can be witnessed time and time again through the horrors of Cambodia and the attacks of September 11, 2001. But the story of Nuremberg shows how difficult it always is to treat properly those who commit hideous and unprecedented crimes.
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The question of how to deal with Nazi war criminals had been discussed since at least 1942; in August of that year, President Roosevelt had warned that “the time will come when they shall have to stand in the Courts of Law in the very countries that they are now oppressing and answer for their acts.” 2 In October 1943, at the Moscow Conference of foreign ministers, the matter came up for discussion amongst the Allies. U.S. Secretary of State Cordell Hull stated a clear opinion: “If I had my way,” he said, “I would take Hitler and Mussolini and Tojo and their accomplices and bring them before a drumhead court martial, and at sunrise the following morning there would be an historic incident.” 3


There was much support for such summary justice at that time. The Russians, unsurprisingly, were in favor; the British were equivocal. Anthony Eden, the British foreign secretary, insisted that all legal forms should be observed, though it is not clear quite what he meant.

When Roosevelt, Churchill, and Stalin met for the first time in Tehran in late November 1943, they discussed the fate of the Nazi leaders at the end of a well-lubricated dinner. Stalin proposed a toast “to the justice of the firing squad” for fifty thousand leading German criminals. Churchill demurred and Roosevelt, in an apparent attempt to lighten the conversation, suggested that perhaps forty-nine thousand would be adequate. In his memoirs, Churchill recalled that he had told Stalin that such mass executions were unacceptable. “‘I would rather,’ I said, ‘be taken out into the garden here and now and be shot myself than sully my own and my country’s honour by such infamy.’” 4


However, at the time, Churchill did believe that if the top Nazi leaders were captured by the Allies they should be subjected to summary justice. But he was thinking in terms of a handful, not thousands.

American attitudes in the middle of the war years were mixed. Henry Morgenthau Jr., the U.S. secretary of the treasury, persuaded Roosevelt to accept the quick execution of Nazi leaders. More radically, Morgenthau argued for the “re-pastoralization” of Germany so that it would never again become a powerful industrialized nation capable of creating an aggressive war machine, as it had done so swiftly after its defeat in 1918. He considered it “a question of attacking the German mind.” 5


Morgenthau also proposed deporting millions of Germans: “It seems a terrific task; it seems inhuman; it seems cruel. We didn’t ask for this war; we didn’t put millions of people through gas chambers. We didn’t do any of these things. They have asked for it.” 6 When officials in his department questioned the wisdom of dismantling German industry, Morgenthau responded sharply, “Why the hell should I care what happens to their people? . . . For the future of my children and my grandchildren, I don’t want these beasts to wage war.” When his plan  was denounced as immoral, he riposted, “I suppose putting a million or two million people in gas chambers is a godlike action.” 7


There were other American leaders who (at least at times) shared Morgenthau’s rage against the Nazis and Germany. In July 1944 (shortly after the D-day landings), Eisenhower expressed a desire to “exterminate all of the General Staff, perhaps some 3,500 people, as well as all of the Gestapo and all Nazi Party members above the rank of Major.” He was prepared to allow the Soviets to carry out any such exterminations, except in the case of the Twelfth S.S. Panzer Division, which in June 1944 had killed sixty-four Allied prisoners of war. “I think that the American Army as a unit will handle the Twelfth S.S., every man they can get hold of. They are the men that killed our people in cold blood. . . . We hate everybody that ever wore a Twelfth S.S. uniform.” 8


As the Allies became increasingly confident they would defeat the Nazis, their attitudes changed. When Morgenthau’s ruthless if not unrealistic plans were leaked to the press in September 1944, Roosevelt was embarrassed. He sought advice instead from Henry Stimson, the secretary of war, who argued that America’s own respect for due process demanded that war criminals be put on trial. So did Judge Samuel Rosenman, Roosevelt’s special legal adviser; and so did Justice Felix Frankfurter of the Supreme Court.

Stimson was particularly influential. Mindful of Stalin’s Tehran toast to the shooting of fifty thousand Germans, he feared mass revenge killings would tarnish the whole war effort. Concerned by the specter of mass vengeance against the German people, he suggested instead that the entire Gestapo should be interned and then put on trial “as the main instruments of Hitler’s system of terrorism in Europe.” The men and women running “the Hitler machine” should be punished, rather than the German people at large. 9


In January 1945, the president received a memorandum from Henry  Stimson, Edward Stettinius, and Attorney General Francis Biddle proposing the creation of an Allied court to try the Nazi leaders for their “atrocious crimes” and for taking part in a “broad criminal enterprise.” Significantly, they argued against civil courts and proposed a military tribunal, as this would be “less likely to give undue weight to technical contentions and legalistic arguments.” Roosevelt accepted the proposal and took it with him to the meeting with Stalin and Churchill in Yalta in January 1945. There Stalin agreed that “the grand criminals should be tried before being shot.” The British were alone in resisting any sort of trial of the Nazi leaders. 10


When Roosevelt suddenly died in April 1945, just days before victory in Europe, his successor, Harry Truman, enthusiastically endorsed the concept of a trial. Truman was the last U.S. president not to have a university education, but he was well-read in history. He saw that the trial would not only deliver justice to those Nazi leaders who could be seized, but would also establish a documentary record of all that the regime had done and prevent the rise of a new Napoleonic myth. At that time, it was hoped that Hitler, Goebbels, Himmler, Bormann, and Goering would all be captured and tried.

Churchill’s preferred plan was to execute the leading Nazis.11 Just before V.E. Day, the British government submitted an aide mémoire that argued: “HMG assumes that it is beyond question that Hitler and a number of arch-criminals associated with him must, so far as they fall into Allied hands, suffer the penalty of death for their conduct leading up to the war and for the wickedness which they have either themselves perpetrated or have authorized in the conduct of the war.” London considered the real charge against Hitler to be “the totality of his offences against the international standard which civilized countries try to observe.” Any trial seeking to show the scale of Nazi crimes would be “exceedingly long and elaborate.” Moreover, it would be seen  by many as a “put up job” designed by the Allies to justify a punishment that had been pre-determined. “Hitler and his advisers—if they decide to take part and to challenge what is alleged—may be expected to be very much alive to any opportunity of turning the tables.” 12


The British were also concerned about Hitler’s pre-war aggression being one of the counts of the indictment in any trial. The belief in London was that Germany’s unprovoked attacks on other countries “are not war crimes in the ordinary sense, nor is at all clear that they can properly be described as crimes under international law.” The British feared that the defense could easily point to many recent precedents in which various countries had declared war and acquired new territory “which certainly were not regarded at the time as crimes against international law.” 13


Such arguments were no longer persuasive in Washington. The War Department now proposed that the German leaders be charged not only with specific atrocities but also for their participation in a broad criminal enterprise.

On May 2, 1945, Truman offered Robert Jackson, a distinguished jurist and an associate justice of the Supreme Court, the position of chief prosecutor at the proposed tribunal and, after short reflection, Jackson accepted. It was an inspired choice, even though there were grumblings amongst the highest American legal circles that a justice should not step down into the arena of a trial—indeed Chief Justice Harlan Fiske Stone disapproved so much that he wrote about “Jackson’s lynching party in Nuremberg.” Stone’s objections were to the use (or misuse) of law. “I don’t mind what he does to the Nazis, but I hate to see the pretense that he is running a court and proceeding as to common law. This is a little too sanctimonious a fraud to meet my old-fashioned ideas.” 14


Jackson, on the other hand, had long believed that aggressive war should be declared a crime. He was convinced that the courts had the authority to try those who waged such wars, if only steps were taken to  give international law more force. And he also believed that the best should never be the enemy of the good. In 1941 he had argued that “the worst processes of the law” were better than none: “We cannot await a perfect international tribunal or legislature before procribing resort to violence, even in the case of legitimate grievance. We did not await the perfect court before stopping men from settling their differences with brass knuckles.” 15


But Jackson also abhorred the idea of anything that could appear to be a show trial. By coincidence, on the day after Roosevelt died, Jackson made a speech in which he declared that it would be better to shoot the Nazi criminals rather than corrupt the process of law. He made one especially important point that resonates today: “You must put no man on trial under the forms of judicial proceeding, if you are not willing to see him freed if not proven guilty. If you are determined to execute a man in any case, there is no occasion for a trial; the world yields no respect to courts that are merely organized to convict.” 16


Peace in Europe was declared on May 7 (V.E. Day), and only two weeks later Jackson arrived, determined to create the tribunal with all speed. In early July, he made a remarkable journey through the wreckage of the continent—to Germany, Austria, and then to France. He visited Nuremberg, where he was glad to find that the Palace of Justice had survived the Allied bombing. It seemed the ideal place for the trial—except to the Russians, who for some time insisted on Berlin.

In Paris, Jackson was astonished and encouraged to find the vast number of Nazi documents that had already been unearthed. “I did not think men would ever be so foolish as to put in writing some of the things the Germans did put in writing. The stupidity of it and the brutality of it would simply appall you.” 17 In short order he persuaded the British to overcome their objections to a military tribunal, set up the machinery required for a trial, and formulate the general principles on  which charges against the leading Nazis should be based. It was a superb achievement and an innovative one.

The American case rested on the assumption that the United States had “an inescapable responsibility” to conduct an inquiry and trial of those thought guilty of Nazi atrocities. “To free them without a trial would mock the dead and make cynics of the living.” And the alternative of summary executions without definite findings of guilt “would violate pledges repeatedly given and would not set easily on the American conscience or be remembered by our children with pride.” 18


The greatest difference of opinion lay not between Washington and London but between Washington and Moscow. Jackson pointed out that the Russians assumed that wartime declarations by the Allied leaders meant that the accused were already convicted and so no trial before independent judges was needed. In America by contrast these declarations were “an accusation and not a conviction. That requires a judicial finding.” 19


He went on to say, “the reason is the evidence”—not the statements made by heads of state. “The United States feels we could not make political executions. I took that position publicly.” 20 He was troubled that other governments did not agree and he wondered whether, if the disagreements were so great, perhaps the only solution would be separate tribunals conducted by each nation according to its own standards.

The British government had by now set up a prosecution team, the British War Crimes Executive. Yet reservations remained. One senior Foreign Office official complained that to allow Russia to be part of any tribunal “will one day be regarded as almost a high point in international hypocrisy.” The Russians, just like the Nazis, sought to dominate other nations and they too conducted “atrocities, persecutions  and deportations.... There have been two criminal enterprises this century—by Germans and Russians. To set up one lot of conspirators as judges of the other . . . robs the whole procedure of the basis of morality.” 21 Such arguments had force; they represented a crucial and, at the time, problematic recognition of the moral compromises having to be made by the Allied side.

At the end of June the four powers met at the London Conference to try to reach an agreement. It was not easy and, to Jackson’s dismay, the arguments over law and process lasted six long weeks. Jackson insisted, “If we are going to have a trial then it must be an actual trial.” The United States would not be party to setting up a judicial body just to ratify a previous political decision to convict. And he was not always diplomatic in attempting to persuade doubters to his point of view, in particular about the nature of aggressive war. Throughout July arguments between the Soviets and their democratic Allies persisted. 22


Meanwhile Britain had been conducting an immediate postwar general election. The votes of soldiers still serving overseas took time to count and the result was not declared until July 1945. Only a few weeks after victory in Europe, Winston Churchill, the European leader who had done more than any other single man to defeat and destroy the Nazi war machine, lost power to the Labour Party and Clement Attlee became prime minister.

My father, a barrister specializing in criminal law, had served during the war as a regional commissioner organizing civil defense in Britain. Aged forty-three, he became one of the newly elected Labour M.P.s and probably the most senior lawyer on the new government benches. Attlee immediately appointed him attorney general of Great Britain and Northern Ireland. One of his first duties was to take up the position of chief British prosecutor at the planned tribunal.

He became at once aware that the four prosecution teams were still  riven with disputes over law, facts, and process. This was hardly surprising—there was absolutely no precedent for such a tribunal. The prosecution would have to be conducted in four languages by lawyers trained in four different legal systems, two of which were in the common law tradition and two in the Roman school of law. Moreover, the Soviet government, unlike the others, was utterly authoritarian and had no understandable framework for due process and the legal protections considered vital to liberal democracies. The Soviets wanted nothing from the trial save propaganda and convictions—public vengeance, and the glorification of the Soviet state. Negotiations between the wartime allies almost collapsed.

Despite these obstacles, in early August 1945 the Allied powers agreed to the framework for the tribunal at Nuremberg. As Francis Biddle wrote, “Robert Jackson’s tireless energy and skill had finally brought the four nations together—a really extraordinary feat.” 23


On August 8, the heads of delegation signed the London Charter, which established three main counts against Nazi individuals and organizations. The first was crimes against peace or the waging of aggressive war. The second count dealt with war crimes and held leaders responsible for the misdeeds of the men and women they commanded. The third count—crimes against humanity—was a completely new legal concept and encompassed the persecution of racial and religious groups, as well as the ruthless exploitation of European peoples and resources. Jackson anticipated the complaint that it was merely “victors’ justice.” But he pointed out that there was no other way “except that the victors judge the vanquished.... We must make it clear to the Germans that the wrong for which their fallen leaders are on trial is not that they lost the War, but that they started it.” 24


Problems with the Russians persisted. One of the greatest was over the responsibility for the murder of some twenty thousand Polish officers, found buried with their hands tied behind their backs in the forest at Katyn. The Russians insisted that the indictment must include the charge that the Germans were responsible for this mass murder. The evidence at that time was not conclusive (it later became so) but it strongly suggested that the crime had been committed by the Soviets. Jackson and my father were opposed to this and went together to General Rudenko, the chief Soviet prosecutor, to urge that the charge be dropped from the indictment. He refused and so the democratic Allies felt they were compelled to choose between acquiescence and complete breakdown. They went along with an indictment they knew to be partly a lie; my father wrote later that they informed Rudenko that “the Americans, the British, and the French would not seek to establish this charge nor make any reference to it; the sole responsibility must rest upon the Soviet side of the prosecution.” In the end the evidence the Russians produced was (not surprisingly) unpersuasive and the tribunal ignored the charge. No defendant at Nuremberg was punished for Katyn. But the compromise was distasteful.

In Berlin on October 18, 1945, my father lodged the indictment on behalf of the prosecuting powers, rules of procedure were laid down, and the opening of the trial was fixed for thirty days after the indictments were served on the defendants. Everyone then repaired to Nuremberg.

There was much of a domestic nature still to be done. The American army was still reconstructing the court; simultaneous translation and press and telegraph facilities were being installed, accommodation and catering (1,500 lunches a day in the court cafeteria) were still being prepared for all those who were about to descend upon the town to witness this extraordinary spectacle.

All this and much more was completed in time. With speed that seems astonishing in a day when all such processes have become more bureaucratic and laborious, the trial opened on November 20, 1945.
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There were twenty-two prominent Nazis charged, the most important of whom was Field Marshall Her mann Goering.b Jackson made a superb opening address, on which he had worked alone and with great care. He pointed out that “less than eight months ago today the courtroom in which you sit was an enemy fortress in the hands of German S.S. troops. Less than eight months ago nearly all our witnesses and documents were in enemy hands. The law had not been codified, no procedures had been established, no tribunal was in existence, no usable courthouse stood here, none of the hundreds of tons of official German documents had been examined, no prosecuting staff had been assembled, nearly all the present defendants were at large and the four prosecuting powers had not yet joined in common cause to try them.” 25


When he came to recount the crimes of which the men in the dock were accused, Jackson’s voice sometimes broke. The privilege of opening the first trial in history for crimes against the peace of the world imposed, he said, a grave responsibility. “The wrongs which we seek to condemn and punish have been so calculated, so malignant, and so devastating that civilization cannot tolerate their being ignored, because it cannot survive their being repeated. That four great nations, flushed with victory and stung with injury, stay the hand of vengeance and voluntarily submit their captive enemies to the judgment of the law is one of the most significant tributes that Power has ever paid to Reason.” 26




Jackson was careful to note the propagandistic power of the “broken men” on trial. The prisoners, he said, “represent sinister influences that will lurk in the world long after their bodies have returned to dust. We will show them to be living symbols of racial hatreds, of terrorism and violence, and of the arrogance and cruelty of power. They are symbols of fierce nationalisms and of militarism, of intrigue and war making which have embroiled Europe generation after generation, crushing its manhood, destroying its homes, and impoverishing its life. They have so identified themselves with the philosophies they conceived and with the forces they directed that any tenderness to them is a victory and an encouragement to all the evils which are attached to their names.” 27


Four hours later, after describing in detail the alleged crimes of the Nazis, which he said, “have bathed the world in blood and set civilization back a century,” he concluded by saying that that same civilization “does not expect that you can make war impossible. It does expect that your juridical action will put the forces of international Law, its precepts, its prohibitions and, most of all, its sanctions, on the side of peace, so that men and women of good will, in all countries, may have ‘leave to live by no man’s leave, underneath the law.’” 28


Over the next 218 days, the evidence against the accused was presented and examined in horrific detail. Thirty-three witnesses were called and examined by the prosecution. Sixty-one witnesses and nineteen defendants testified for the defense. The entire proceedings were conducted, simultaneously translated, and recorded in four languages.

There was one moment of which much has been written—Jackson’s cross-examination of Goering. This was not a success. Goering’s personality was as large as his frame. He was a wicked man but he was compelling and in some remarkable, sinister way, he came to overshadow the dock if not the larger court. The alternate judge, Norman Birkett, put it like this: “Throughout this trial the dead Hitler has been present at every  session.... But Goering is the man who has dominated the proceedings and that, remarkably enough, without ever uttering a word.” 29


His ability and his agility became clear as soon as Jackson began his cross-examination. My father later said, in a tribute to Jackson, that Goering should have been cross-examined only by following a basic rule: never ask a question without knowing that there is only one inescapable answer—usually a “yes” or a “no”—“and by that process to lead the witness up to the last fatal but inescapable response.” That was how things were done at the criminal bar, where my father had trained. But Jackson had never been a criminal lawyer—his strength was rather advocacy and argument. In this confrontation he saw himself as representing liberal democracy seeking to vanquish the personification of Nazi tyranny. Instead of sticking to specific facts, he delved too deep into history and opinion and gave Goering the chance to digress and discourse at will. Culpably, the trial’s four judges did not come to Jackson’s aid and stop the defendant’s long obfuscations. In the end the British team had to take up the cross-examination and spent that night, in the words of one of its members, “digging up documents signed by Goering personally showing him to be a friend of Himmler, a bandit, and a thug.”

My father’s view was that Jackson’s failure with Goering “was due to his intellectual honesty. His whole case was to expose the evil philosophies with which the Nazis had sought to dominate the world: this inevitably involved him in putting matters of opinion in an argumentative rather than a factual exchange.” He faulted the bench for allowing Goering such license. 30
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My father made his closing speech to the tribunal on July 26 and 27, 1946. Toward the end, he said that in one way the fate of the men in the  dock meant little: their personal power for evil was forever broken. Yet it was crucial that the trial stand as a milestone in the history of civilization, asserting that the rights of the individual transcended the might of the state. “States may be great and powerful. Ultimately the rights of men, made as all men are made in the image of God, are fundamental.... And so, after this ordeal to which mankind has been submitted, mankind itself—struggling now to re-establish in all the countries of the world the common simple things—liberty, love, understanding—comes to this Court and cries, ‘These are our laws—let them prevail.’”

He ended by asking the court to remember the story of Dubno, which I quoted above: “but not in vengeance—in a determination that these things shall not occur again. ‘The father’—do you remember?—‘pointed to the sky and seemed to say something to his boy.’”

The verdicts were announced on October 1, 1946. Some mercy was shown, despite the dissent of the Soviet member of the tribunal. Three defendants were acquitted altogether. Seven were sentenced to long terms of imprisonment and twelve were sentenced to death by hanging. The death sentences were carried out on the night of October 16, 1946, on all except Goering who cheated the hangman by crushing a vial of cyanide between his teeth.

[image: 005]

Nuremberg was a remarkable achievement. The tribunal was both experimental and contested—as was shown by Churchill’s support for summary executions of the Nazi high command, the appetite for vengeance expressed by the American and British publics, and above all the unscrupulous attempts by Stalin to make the trials into a show of propaganda and vengeance.

Justice Jackson believed that the conviction of the Nazi leaders for waging aggressive war would make a crucial contribution to the development of international law. It may have failed in that, but the Trial of the Major War Criminals Before The International Military Tribunal was a vital component in the agonizing process of rehabilitating Germany after World War II. Turning a vicious—albeit defeated—fascist enemy into a responsible democratic ally was an extraordinary accomplishment. Later my father reflected: “Now [that] the principles established by the Nuremberg trial have become an accepted part of international law, the time has come to put all the terrible factual details behind us. In the years since these awful things were done, new generations have grown up in Germany unstained by any guilt borne by some of those that preceded them.” 31


Nuremberg, in the words of Rebecca West, “embodied the rhetoric of progress.” 32 It is sometimes presented in too roseate a light, as ushering in a new legal order. It did not do that. However, it was followed by further international actions outlawing crimes against humanity; in December 1946, a general assembly resolution of the newly formed United Nations affirmed Nuremberg’s charter and judgment, and then in 1948 the U.N. adopted the Convention on the Prevention and Punishment of the Crime of Genocide. Nuremberg was also instrumental in establishing the protection of civilians as a core component of international law in judging the behavior of state and non-state actors—a key element of the Fourth Geneva Convention of 1949. In 1950 the tribunal also introduced a set of guiding principles for the prosecution and punishment of war criminals and crimes against humanity, today considered to be authoritative law. It created the precedent that is now taken for granted: that the perpetrators of atrocities and war crimes should still, upon the cessation of hostilities, be entitled to a free and fair trial.

And then there was its educational impact. The vast trove of documents amassed for the trial were essential in establishing the awful realities of Nazi rule. After the Eichmann trial in Israel, Hannah Arendt  wrote, “Even today, our knowledge of the immense archival material of the Nazi regime rests to a large extent on the selection made for purposes of prosecution.” 33 In the end, the historian Gary Bass points out, at Nuremberg, “America and Britain managed to produce something extraordinary. We have created nothing to compare with it since.” 34


At Nuremberg our civilization designed a vehicle to anathemize men imbued with evil. But evil is eternal and re-invents itself in every age. In the 1940s the world confronted and, with immense sacrifice, defeated the horror of fascism. The scale and the nature of the threats are different today but the ideology of Al Qaeda and its Islamist associates shares attributes with Nazism; it, too, is totalitarian, and it, too, has anti-Semitism at its core. In the case of Al Qaeda that intransigent hatred is extended to all “infidels.” Just as Hitler planned a “thousand year Reich,” so the Islamists call for a global caliphate in which they and their laws prevail absolutely and endlessly.

One can do worse than end this chapter with more words from Justice Jackson on the evils of the regime that the accused at Nuremberg had served. “Civilization can afford no compromise with the social forces which would gain renewed strength if we deal ambiguously or indecisively with the men in whom those forces now precariously survive.”






Chapter 2

 CRIMES

ON THE AFTERNOON OF SEPTEMBER 11, 2001, Khalid Sheikh Mohammed sat before a screen in Karachi. He was waiting to see the mass homicides he had for years been planning against the United States. On schedule they happened.

Khalid Sheikh Mohammed (or KSM, as he is often, if somewhat too colloquially, called) said later that he was at first disappointed because the towers of the World Trade Center did not instantly collapse when hit by flights American Airlines 11 and United 175, the planes whose hijacking and transformation into missiles filled with men, women, and children he had meticulously organized. Then they did crumble and he rejoiced. A third plane hit the Pentagon as planned. Only the fourth flying bomb, intended for the U.S. Capitol, failed to reach its target and crashed into a field in Shanksville, Pennsylvania.

While Khalid Sheikh Mohammed celebrated in Karachi with his Al Qaeda cohorts, 2,973 people died in these attacks. The scale of the assault was unprecedented on American soil; the scope of Al Qaeda’s imagination and ambition was terrifying. America was stunned, grief-stricken, and angry. That evening in Washington, President Bush answered Al Qaeda’s act of war with his own vow: “These acts of mass murder were intended to frighten our nation into chaos and retreat. But they have failed. Our nation is strong. A great people has been moved to defend a great nation.”

Since that time, the United States and its allies have been engaged in  a fierce struggle with Al Qaeda and its affiliates—a worldwide jihadist enemy, with a presence in over sixty countries, that has constantly metamorphosed to meet new attempts by the Western world to defeat it.

As the long search for bin Laden showed, Al Qaeda’s leaders have been hard to find, let alone to apprehend and bring to justice. Suffice it to say that they have committed—and have often bragged about—mass murder in many parts of the world, not just the United States.

In his closing address to the jury at the Nuremberg Tribunal, Justice Jackson said that it was his duty “to try and lift this case out of the morass of detail with which the record is full and put before you only the bold outlines of a case that is impressive in its simplicity.... I must leave it to experts to comb the evidence and write volumes on their specialties, while I picture in broad strokes the offences whose acceptance as lawful would threaten the continuity of civilization. I must, as Kipling put it, ‘splash at a ten-league canvas with brushes of comet’s hair.’” 1
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