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PREFACE



Sylvia Mathews Burwell


With President Barack Obama’s signature on a Tuesday morning, March 23, 2010, the Patient Protection and Affordable Care Act (ACA) officially became one of the seminal laws impacting American health care.


It was the largest reform of the nation’s health care system since Congress and President Lyndon Johnson created Medicaid and Medicare nearly half a century before. One could argue it was even larger, as the ACA made structural reforms to both of those programs as well as to the private health insurance market and the nation’s health care delivery system. Alongside its scale and import, the ACA has also undoubtedly been one of the most controversial laws in modern American history.


As we approach the 10-year anniversary of its passage, it is fitting to look back at the past decade and capture the history of the law, its successes, and its challenges. As we embark on that retrospective, we should do so with a dose of humility. Assessing the full impact of the ACA ten years after its passage is important but probably incomplete.


The lessons we can learn from this law’s passage and its implementation can illuminate much about American politics and policy, our health care system, and the ways that decisions made by policymakers affect the lives of the American people.


HOW TO BEGIN an analysis of such a comprehensive and complex law? There are innumerable ways to measure and analyze our nation’s health care system. But I have always found it most helpful to focus on the 3 questions that matter most to American patients and their families. First, is health care accessible? Second, is it affordable? And third, is it quality care?


Those 3 aspects—accessibility, affordability, and quality—and their impact on the health of the American people are the through-line of the history of the ACA and this book. And these aspects will guide policymakers as they consider future reforms to American health care.


From where I sit and the experiences I had as secretary of Health and Human Services, a few things are clear.


First, the ACA helped more Americans access health care. An estimated 20 million Americans gained coverage due to the ACA’s Medicaid expansion, subsidies to afford private health insurance through the Health Insurance Marketplace, and various reforms to the health insurance market like allowing young adults to stay on their parents’ health plan until they turn 26. These reforms led to the lowest uninsured rate in American history.


Many of those previously uninsured were the people who needed coverage the most. Cancer survivors, people with chronic conditions, and others who, in the past, were denied coverage because of a preexisting condition were finally protected by the ACA’s ban on that practice.


In the years since, we have also uncovered abundant evidence that access to coverage translates into greater protection from financial risk, greater access to care, and, subsequently, better health. Housing stability also improved, as declines in evictions have been associated with the ACA’s expansion of Medicaid.1 Nationwide, from 2010 to 2016, there was a nearly 30% drop in the share of nonelderly adults skipping treatment or not filling a prescription due to cost.2 The ACA’s expansion of Medicaid is probably its most studied policy, and researchers have found it is improving access to care, financial security, and health outcomes, including reducing premature deaths.3


Second, the ACA led to significant progress on affordability. As already noted, the ACA helped more people pay for health care services. Among people gaining coverage, it has led to lower medical debt and greater access to credit.4 As a result, feelings of financial strain caused


by health care have also dropped.5 By reforming Medicare payments and launching innovative payment models that have been imitated by many private payers, the ACA has contributed to slowing health care cost growth across the entire economy.6 Nonetheless, issues like rising deductibles and the struggles of middle-class families to keep up with health care costs are still quite problematic and a key focus for policymakers today and in the future.


Finally, the ACA massively improved the quality of coverage for people who are currently covered through the individual market, as plans are required to cover essential health benefits; through their employer, as plans are no longer allowed to create lifetime or annual limits on coverage; or through Medicare, as the ACA closed the “donut hole” in Medicare Part D and now covers preventive services. It also improved the quality of care by reducing re-admissions and hospital-acquired conditions. Yet the United States still has work to do, as we fall behind other major developed nations in many measures and must do more to address behavioral health crises and infant and maternal mortality.


Among these 3 measures—the accessibility, affordability, and quality of American health care—the Affordable Care Act has directly led to significant progress.


ALTHOUGH NONE OF these achievements means our work on these issues is done, each should be seen in the broader context of an effort—nearly unprecedented in modern American history—to undermine and attack the law.


From the early resistance to a traditional technical-fixes bill to the litigation filed the first day the statute was enacted, resistance to the ACA only grew. Modern American history has other examples of resistance to expansions in coverage. In 1961 the American Medical Association hired a well-known actor to record an LP warning that, if the newly proposed “Medicare” program passed, “We are going to spend our sunset years telling our children and our children’s children what it once was like in America when men were free.”7 But a couple of decades later, when that actor became president, Ronald Reagan would not only protect Medicare but would expand it himself, adding protections for the elderly and disabled against catastrophic health costs.8


Opponents of the ACA have yet to accept it as part of the health system. The sustained repeal efforts through legislation, litigation, and executive action at the state and federal levels have all too often distracted us from building on progress and have taken a toll on many of the law’s provisions and, thereby, the Americans who depend on them. Today, continued efforts by the current administration and others to undermine the legislation have zeroed out the individual mandate, limited access to contraception, drastically limited the outreach efforts during open enrollment periods, and weakened the ACA in many other ways. Some Americans find coverage slipping out of reach, as a modest but all-too-real increase in the uninsured rate since 2016 demonstrates.9


Despite all of this, the law at 10 years has proven more resilient than expected. Many times throughout the past decade conventional wisdom considered the ACA finished. Through midterm elections, Supreme Court decisions, a presidential reelection, and an election in 2016 that saw the legislative and executive branches united around repeal, the ACA has nevertheless survived. In fact, it has only grown more popular.10 The 2018 midterms, where health care was listed as voters’ top priority, was in many ways a rejection of repeal.


How did the law survive? In 2017 the law faced an opposition united in its commitment to repeal the law—an opposition equipped with the legislative tools through reconciliation to do so with a simple majority in both houses, and—after years of a guaranteed, protective veto from the executive branch—there was a president ready to offer his signature.


It was in this precise moment that the through-line of the law in many ways became its lifeline. Access, affordability, and quality were not just abstract metrics; they had real, tangible impacts on Americans’ lives, and the uncertainty of repeal, the opacity of the process, and the warning signs from nonpartisan analysts like the Congressional Budget Office motivated a remarkable grassroots effort.


The lived examples of the ACA’s progress motivated organizations and constituents as they appealed to their legislators to slow the process down and consider alternative routes to improving American health care.


By the slimmest of margins, the ACA survived and today remains the law of the land.


DESPITE THE PROGRESS of the ACA, there is more to do as we mark ten years. Policymakers and politicians continue to debate how to make progress on affordability, access, and coverage. The questions of repeal are also still with us. Currently there is yet another federal case, Texas v. Azar, in which 18 state attorneys general and the Trump administration Department of Justice argue that the entire ACA should be struck down.11 We are, yet again, at a crossroads on health care.


In the midst of it all are countless Americans who have engaged with this journey in Washington and around the country—from legislative chambers to hospital corridors—to make our health care more affordable, more accessible, and higher quality and to refuse to go backward because they know that health care in America is personal.


What, then, is the legacy of the ACA? In short, it was a historic legislative achievement and a seminal step in American health policy. It led to great progress on access and some on affordability and quality. And yet there is still more to do.


The insights in the following chapters, gathered by Ezekiel J. Emanuel and Abbe R. Gluck, outline the journey and provide a rich context. The pages of The Trillion Dollar Revolution: How the Affordable Care Act Transformed Politics, Law, and Health Care in America, filled with stories and perspectives of those who were deeply involved at every step of the way, will illuminate the path we have taken so that we can more clearly see the path ahead. For it is through this kind of reflection that we can celebrate our progress and better understand the challenges that remain in our nation’s health care system. Tempered with the humility of hindsight, we can take on the unfinished business of building a health care system worthy of our great nation and worthy of the American people who rely on it.





Sylvia Mathews Burwell is the president of American University in Washington, DC, and served as the 22nd secretary of the US Department of Health and Human Services (2014–2017) and director of the Office of Management and Budget (2013–2014).















INTRODUCTION



Ezekiel J. Emanuel and Abbe R. Gluck




“This is a big fu@&ing deal.”


—Vice President Joseph Biden whispering to President Obama during the ACA’s signing ceremony, March 23, 2010





“ObamaCare is a broken mess.”


—President Donald Trump, tweet, October 13, 2017




The Affordable Care Act (ACA) is arguably the most important health care legislation in US history—but it is much more than that.


The ACA has reached far beyond health care and into the corners of American politics, law, and the economy as well. It profoundly influenced our elections. Opposition to the ACA galvanized the Republicans and helped them recapture the House in 2010. But after multiple failed repeal efforts, the ACA then helped the Democrats take the House back in 2018.


The law has been subject to continuous litigation since the moment it passed. It has gone to the Supreme Court 5 times thus far and set new constitutional precedents on the reach of Congress’s power. It also has yielded important lessons about how American laws are implemented, including how much federal law can or should rely on states or the private market.


At the same time, the ACA has transformed the health care economy. It has fostered dramatic health care market consolidation, upended the way the insurance industry does business, and helped to change the daily practice of medicine and how services are paid for. It is a $1 trillion investment in universal coverage, delivery reform, and cost containment, only part of which has been successful thus far. But it also has allowed millions of new Americans to obtain insurance and measurably improved the population’s health.


Perhaps most fundamentally, the ACA seems to have shifted the baseline of what Americans understand to be the goals of their health care system. Ten years into the ACA’s lifespan, an alternative that would undo a substantial part of the law’s coverage gains no longer appears acceptable to the public. In thus changing our expectations, the ACA has paved the way for future health reforms that may extend even farther.


So is the ACA a “big fu@&ing deal” or “a broken mess”? Is it neither? Or both?


The ACA is much more ambitious than its comparable predecessor acts. Its most obvious predecessors—the Medicare and Medicaid legislation of 1965—were laws that expanded health coverage to two specific populations: the elderly and certain categories of low-income individuals. Those statutes never aspired to universal coverage—a health care system that would provide access to all Americans—rich and poor, old and young, employed or not, healthy or sick. Nor did they make fundamental changes to private health insurance or attempt to control costs or improve quality.


In contrast, the ACA targets every part of the health care system. Paradoxically, it makes these sweeping changes through an incremental strategy—a strategy that the politics of the moment required. The ACA does not wipe the slate clean or eliminate the private health care system, but instead it builds on what came before. For better or perhaps for worse, the ACA accepts the sprawling and fragmented complexity of the US health care system but seeks to make it more inclusive, more generous, more effective, and less expensive.


To say these changes are controversial is a massive understatement. The ACA has been the most attacked and—as it turned out—the most resilient piece of social welfare legislation Congress has ever passed. The law was challenged in court minutes after it was enacted and then partially gutted by the Supreme Court before its main provisions even took effect. The challenges continue to come—both in the courts and from a presidential administration that considers the ACA a “broken mess” in need of abolition. The very states that asked to implement the ACA rebelled against it from the start. Congress has tried more than 60 times to repeal it. But the law has survived—and gained in popularity in the process.


Ten years in, it is time for a critical analysis of the ACA. The authors of the essays in this volume examine the ACA’s goals and its arc of policy and politics. They look at the legal battles the ACA survived and how these battles changed American law. They examine the ACA’s impact on the health care system and economy and consider how its decade in existence will influence the health care agenda for the 2020s.


Enactment


During the 2008 presidential primaries and election, health care was a major issue, maybe second only to—and intertwined with—the economic recovery from the Great Recession. The election seemed to confirm the nation’s desire for health care reform. Barack Obama was elected by a 52.9% to 45.7% margin over John McCain, and Democrats picked up 21 seats in the House and secured (with independents) a filibuster-proof 60 votes in the Senate. Obama put health care at the top of his agenda, overruling members of his team who thought he needed to focus first on Wall Street, and he created the first-ever position of White House health care czar.


Any piece of major legislation contains policy tradeoffs and political ramifications. On policy, there were many choices and many things that could not be achieved even within the Democratic Party. There were also sharp memories of President Clinton’s failed attempt at health reform in 1993–1994 and a determination not to repeat previous mistakes.


Ultimately, an incremental approach won the day. The fragmentation of the health care system between varied public programs and private insurance companies would not be swept away and a new system built from the ground up. Coverage would remain split among the different insurance programs but would be expanded in every existing category: Medicaid would be converted from a program that covered only certain categories of people (like pregnant women) to an income-linked entitlement for all lower-income Americans; Medicare saw expanded benefits, particularly in preventative care and pharmaceutical payment; the employer-sponsored health care system (which at the time covered 50% of Americans), with the tax exclusion that supports it, was retained with additional consumer protections and benefits; uninsured Americans—those with incomes from 100% to 400% of the federal poverty level (just over $100,000 for a family of 4)—were to receive subsidies to help them buy private insurance in newly created marketplaces.


There were also two fateful decisions made about the structure of the insurance marketplaces. In an effort to appeal to Republicans, the Senate made the insurance marketplaces state based rather than, as the House wanted, national. This added to the ACA’s administrative complexity—but ultimately it was not sufficient in itself to attract the votes of any Republican senators. Similarly, in an effort to appease conservative Democrats, especially Joseph Lieberman of Connecticut (by then an Independent), the plan to include a public option—a government-operated insurance offering that utilized Medicare payment rates—was dropped.


Many of the pivotal choices on coverage were made largely for fiscal reasons. The president wanted a bill that met 3 key financing criteria: (1) the total cost of the ACA should not exceed $1 trillion over 10 years, (2) half the money to pay for the ACA should come from savings in government health programs and half should come from new revenue, and (3) the law should be self-funded and not deficit financed—if anything, the ACA should pay down the national debt (which it did).


These financing decisions shaped the structure of the reforms. Because Medicaid was less expensive than purchasing private insurance in the exchanges, it was preferable to expand Medicaid to households at up to 138% of the federal poverty level (FPL) rather than covering all the uninsured through the insurance exchanges. Because of the high cost of subsidies, they were phased out at 400% of the FPL with a steep cliff rather than at higher income levels.


Complementing these new coverage provisions, the ACA also imposed new national rules that dramatically change the way the private health insurance industry does business. Insurers can no longer “risk underwrite”—reject customers or charge them substantially more or rescind their plans due to their poor health, preexisting conditions, or other individual characteristics. In addition, insurers can no longer impose annual or lifetime caps. Other key new policies include the requirement that all ACA exchange plans must offer 10 essential health benefits and that, even outside the exchanges, many preventative services (like vaccines and cancer screening) must be covered without deductibles or co-pays. Coverage of children up to age 26 on their parents’ health plan is another popular new benefit.


There was no shortage of criticism. One consistent theme was that the ACA was 90% about coverage and did little to improve quality or cost. It is true that 3 of the ACA’s 10 titles do focus on insurance access and coverage—the private insurance reforms in Title I, the Medicaid expansion in Title II, and new provisions about long-term care in Title VIII that ultimately were not implemented because they could not meet fiscal targets of being self-financing. Title III also includes significant reforms to Medicare to reduce co-pays and make pharmaceuticals more affordable. But the ACA contains many other pages directed to improve quality. For example, the law had incentives and penalties to reduce hospital readmissions and hospital-acquired conditions and to require public reporting on performance. Some key reforms did take the form of only limited programs, such as new programmatic incentives to improve integration and coordination across physicians and demonstration projects to move away from payment for each treatment—fee-for-service—to payment for holistic episodes of care—bundled payments. These pilot projects were strategic, aiming to effect broader system-wide transformation. The establishment of integrated medical practices called accountable care organizations (ACOs) is another important example of the effort to reform the delivery system and thereby improve quality and reduce costs.


Important new centers and funds were also created, including the Prevention and Public Health Fund; the Center for Medicare and Medicaid Innovation, a novel organization within CMS given the opportunity to experiment with various approaches to improving quality and reducing costs; and the Patient-Centered Outcomes Research Institute, an organization charged with investigating the clinical and comparative effectiveness of different medical treatments. There are myriad other provisions, including provisions to facilitate a generic market in biologic drugs, to reauthorize the Indian Health Service, and to enhance the medical workforce, nutrition, and more. Taken together, these new programs and incentives mark an extensive—if not comprehensive—effort to transform and improve almost every aspect of the American health care system.


Political considerations of course shaped the bill. Because of President Obama’s inclination to appeal to Republicans and forge broad coalitions to address problems and because Senator Max Baucus, as Senate Finance Committee chair, believed he could achieve a bipartisan agreement, the ACA rests on a market-oriented structure. Indeed, its foundation adopts some conservative proposals: it was the Heritage Foundation that popularized the concept of an individual mandate—the requirement that nearly everyone hold health insurance or face a financial penalty—combined with subsidies and a facilitated marketplace where individuals could purchase private insurance. That concept was adopted by the Massachusetts Republican governor (later GOP presidential nominee) Mitt Romney. (Income-linked government subsidies to enable the purchase of private health insurance has been a Republican idea dating to the 1940s.)


In the end, despite many efforts to create bipartisan legislation, it became clear that Republicans would unanimously oppose the bill. Beginning in August 2009, that position was reinforced by a series of voluble and disruptive town hall meetings that propelled to national prominence the conservative, no-compromise, Tea Party movement.


Many factors made passage possible, including some key moments of serendipity. Many political veterans, such as Obama chief of staff Rahm Emanuel, had learned the lessons of the earlier, Clinton-era failures. The administration brought in the major health care interest groups early and offered them what they needed, including omitting controversial pharmaceutical pricing regulations, to get them on board. President Obama helped give the bill needed momentum when he urged its enactment before a rare joint session of Congress on September 9, 2009. That speech also provided an example of the deep-seated anger the ACA provoked. For the first time ever in a presidential speech to a joint session of Congress, a member of Congress publicly heckled the president. Representative Joe Wilson (R-SC) shouted, “You lie!” during the address. That insult emboldened wavering Democrats to remain supportive of the law.


House Speaker Nancy Pelosi played a pivotal role. First, she ensured there would be only one bill coming out of the 3 House committees with jurisdiction over health care reform. And even more significantly, once the victory of Scott Brown in the Massachusetts Senate race to replace Senator Kennedy deprived the Democrats of a filibuster-proof 60 Senate votes to revisit any House revision of the ACA, Pelosi rallied the House Democratic members to essentially accept the Senate bill. Pelosi’s actions were an estimable feat of effective politicking that convinced the House to abandon its own bill—which had some significant differences—and made the ultimately successful vote possible.


The ACA was enacted into law on March 23, 2010. National Federation of Independent Business v. Sebelius, the challenge to the ACA that threw the early stages of implementation into uncertainty and would eventually reach the US Supreme Court, was filed the same day.1


Goals


Much has been written about the details of the ACA’s trajectory through Congress and its enactment politics. This book largely picks up where those accounts leave off. But to set the stage, Timothy Stoltzfus Jost and John E. McDonough analyze the problems that plagued the health care system in 2008 on the eve of the ACA’s drafting and explain how specific provisions in the ACA seek to address those problems. They also highlight what the ACA did not do, including failing to make significant advances in drug pricing and replacing “a fragmented, exasperating health system balkanized by public and private financing and delivery.”


Peter R. Orszag and Rahul Rekhi delve deeper into the policy tradeoffs incorporated into the ACA, especially around cost and quality. They suggest that many of the efforts—even if small and tentative—at cost control and quality improvement may have contributed positively to the slowdown in health care expenditures and “fundamentally altered the national conversation around health care expenditures among provider and insurer executives and in boardrooms.”


Joseph Antos and James Capretta offer a perspective of where they believe the ACA went right and wrong. Republicans have had a hard time articulating a coherent alternative to the ACA. The scores of efforts to “repeal and replace” failed, and the party faced additional challenges as it became clear that the public would not tolerate rolling back some of the ACA’s key benefits. Antos and Capretta present an alternative vision that is grounded more squarely in market principles focused on cost containment and emphasizing the need for consumer choice. It is interesting to note that, despite their disagreements with some of the policies behind the ACA, Antos and Capretta nevertheless embrace the new reality that, after a decade of the ACA, the goal of any new reform must include giving every American health coverage.


The Policy and Politics of Implementation


The ACA seems nearly inseparable from the last decade of politics—and the politics around the ACA affected both health policy and the broader electoral landscape.


The Obama administration faced political, policy, and technical challenges from the moment the law was signed. Kathleen Sebelius, who was the secretary of the Department of Health and Human Services (HHS) for the first 4 years of the ACA’s life, and Nancy-Ann DeParle, the first health care czar, detail what it was like to implement the law in the face of unexpected state resistance, legal onslaught, disastrous technology failures, and a Congress that refused to give HHS the money it needed to implement and administer the massive new law.


Joel Ario, the first director of the HHS Office of Health Insurance Exchanges, then explains the specific challenges the Obama administration faced in trying to convince Republican-controlled states to run their own exchanges. Even though Republicans in the Senate were the ones who had pushed for a state-based model, the extreme political polarization around the ACA that followed enactment made resistance to ACA implementation, including exchange implementation, a Republican Party loyalty litmus test. The exchange implementation struggle illustrates across several dimensions the challenge of designing a law to achieve the right balance between federal standards and local control and flexibility.


The political environment evolved alongside implementation and shook electoral politics for the better part of the decade. Jonathan Cohn and former House Republican majority leader Eric Cantor each offer a perspective on the political arc. Cohn tracks the changing fortunes of Democrats and Republicans around the ACA from the 2010 midterm election to the 2018 election, and the failure of repeal and replace, which, he concludes, ultimately revealed a shift in public opinion about the importance of universal coverage that, while tentative, is “meaningful… a signal that, for all of its well-documented flaws, the ACA has provided the public with something that it truly values and does not want to give up.”


Cantor laments a lack of sincere interest in bipartisan negotiations over the ACA and, in the House—where he was the Republican Party’s majority leader—the absence of Republican input in the process of drafting the law. Like Cohn, he details the initial momentum for repeal and replace and then how the process began, as Cantor puts it, “to backfire” against the Party. Cantor also makes a very significant point about how the ACA has catalyzed a profound shift of the policy baseline: “after Obamacare’s enactment, the test for an alternative was a comparison of coverage numbers.” A Republican alternative would need to provide insurance coverage for substantially the same proportion of the population as the ACA—a difficult goal for a party that has traditionally focused on cost. Cantor calls for future bipartisan work on bending the cost curve as a way to move past the political gridlock on health reform.


Law and Governance


In the words of Paul Clement, the former US solicitor general under President Bush who argued against the ACA in the Supreme Court, the ACA’s 10 years of constant litigation have been “outsized in every respect.” The ACA has been to the Supreme Court 5 times over the course of the decade. Still, another case that threatens the entire existence of the ACA is working its way through the lower courts, and yet more challenges are likely ahead. These cases are about a lot more than health care: their impact extends to constitutional law, religious liberty, American federalism, and more. Clement and President Obama’s own solicitor general, Donald B. Verrilli, who defended the ACA in the Supreme Court 3 times, each offers a perspective.


Both remark on the intensity of the stakes of the first constitutional challenge, National Federation of Independent Business v. Sebelius, and the unprecedented attention the case received. In the end, although Verrilli was unable to overcome Clement’s argument that the ACA’s insurance mandate was an unconstitutional attempt to “regulate inactivity” under the Commerce Clause, Verrilli nevertheless prevailed on the key argument that most of the ACA could be saved as a valid exercise of Congress’s taxing power.


Unexpectedly, the Medicaid expansion was a major casualty. The Court held that the design of the expansion was unconstitutionally coercive—that states had no real choice but to accept it. This surprise holding had significant implications for both ACA implementation and the structure of state-federal programs beyond health care.


And yet, as Verrilli recalls, the Court’s decision to uphold most of the ACA meant “many on the right refused to accept NFIB as legitimate.” Another high-stakes existential challenge—King v. Burwell—soon followed, this one based not on the Constitution but on a likely mistake in the ACA’s text that could have proved fatal to the viability of the insurance exchanges. This time Verrilli’s victory was definitive. Verrilli recalls that many, including him, thought King “would, finally, put an end to the legal battle over the ACA’s legitimacy. We were wrong again.”


Clement details how ACA opponents then moved to “more targeted challenges to specific provisions of the ACA,” many of which have fared “substantially better” than the broader challenges. These included religious objectors’ challenges to the ACA’s contraception mandate and a case heard by the Supreme Court in December 2019, addressing some $12 billion in payments the ACA promised to insurers but which were cut off by the Republican-controlled Congress. Finally, as Verrilli and Clement each recount, now pending in the lower courts is a third major constitutional and statutory challenge that again amounts to an existential threat to the entire ACA. Thus far, Verrilli concludes, “the ACA has managed to survive as sustained an assault in the courts as has ever been brought against an Act of Congress.”


Different battles played out in the states. Abbe R. Gluck and Nicole Huberfeld detail how the ACA’s vision of health care “federalism”—its allocation of responsibility between the federal government and the states—was flipped on its head soon after enactment when, instead of state-run exchanges and a universal Medicaid expansion, there was state resistance to exchanges and the Court’s optional version of Medicaid expansion. The Obama administration played a long game, however—offering Medicaid concessions and creative exchange structures to bring opposing states on board and even giving them political cover to publicly resist the ACA while privately cooperating with it. At the same time, the very choices that the ACA’s federalism puts to the states—whether to expand Medicaid, whether to run an exchange—made the ACA and its core value of coverage the stuff of everyday newspaper articles, state government elections, and even state ballot initiatives. Paradoxically, this sustained public attention on health care, Gluck and Huberfeld point out, helped to elevate and entrench the law and its goals. In another paradox, the state’s role in the ACA has proved an unexpected and powerful defense against the hostile Trump administration. And yet, for all its political benefits, the authors conclude, it is not clear that federalism has actually improved health care outcomes.


Nicholas Bagley tells the story of presidential power under the ACA, focusing on its excesses. A law of the ACA’s scale necessarily delegates an enormous amount of implementation authority to the executive branch. An atmosphere of historic political gridlock may further incentivize future presidents frustrated with Congress to stretch the limits of executive power in ways that have serious negative long-term consequences for the rule of law. Notably, Bagley sees this risk in the actions that both President Obama and President Trump took with respect to the ACA but also concludes that the two presidents “committed very different legal sins.” On the one hand, President Obama, he writes, “cut corners” to implement the law “in the face of congressional resistance.” President Trump, on the other hand, “exploited his position as the head of the executive branch to mount an unconstitutional campaign to sabotage the very law that he is charged with faithfully executing.”


Assessing Impact


What were the ACA’s direct effects on the health care system? Did it improve coverage? Did the ACA lower costs or improve quality?


One thing that is clear is that while the ACA did not achieve universal coverage, it did significantly improve health coverage. Katherine Baicker and Benjamin D. Sommers explain that more than 20 million Americans received health coverage who were uninsured before the ACA and that the uninsurance rate declined to 10% of the American population. They assess the evidence, concluding that expansion of coverage improved the health of the population, including better access to primary care and medications, improved diagnosis of chronic conditions, and, as some studies suggest, reduced deaths from conditions, including heart disease. But even as 12 million Americans received insurance through the exchanges, those figures have been lower than predicted. Baicker and Sommers explore multiple reasons for the depressed exchange enrollment. Instead, Medicaid has been the centerpiece of the ACA’s coverage expansion. Sixteen million gained Medicaid coverage, including an additional 2 million in nonexpansion states. Medicaid now covers more than 75 million people, and expansion states have experienced improved hospital finances, reduced racial and ethnic disparities in coverage, and improved affordability of care.


There is also some evidence that quality of health care has improved. Ezekiel J. Emanuel and Amol S. Navathe present data suggesting a modest decline in avoidable readmissions as well as evidence that the headline-grabbing claim that the readmission policy increased 30-day mortality is likely incorrect. They note that payment changes and reforms to the delivery system have not produced substantial improvements but also have not increased costs or worsened quality. Hence, the picture is more mixed. In addition, Emanuel and Navathe review the myriad demonstration projects related to payment reform launched by the ACA’s new Center for Medicare and Medicaid Innovation (CMMI) and report that both ACOs and bundled payments for surgical procedures seem to be associated with very modest declines in costs and perhaps slight improvements in quality. They conclude that with no evidence these programs raise costs or lower quality, continued experimentation to find more impactful alternative payment models that consistently reduce costs is justified.


Cost, however, remains a highly controversial topic. It is clear that health care costs have risen less than the US Congressional Budget Office had expected at the time the ACA was enacted. Carrie H. Colla and Jonathan Skinner note that per capita spending in Medicaid has been flat for decades and flattened in Medicare coincident with the Great Recession. They document that there was a “great pause” in commercial insurance spending between 2010 and 2013. Colla and Skinner argue that while the “ACA has not been entirely successful at bending the cost curve,” this pause in cost growth may have “laid the foundation for a shift away from the uncoordinated fee-for-service payment systems and toward a future environment of alternative payment contracts, global budgets, scaled-back reimbursement rates, and public pricing options.”


Another important trend in the delivery system has been consolidation—the growth of bigger insurance companies, ever-larger hospital systems, and increasing purchases by hospitals of physician groups and other components of the delivery system. Exploring this post-ACA consolidation, Leemore S. Dafny emphasizes that although “consolidation has occurred in virtually every corner of the health care industry,” causal connections between the ACA and the “merger floodgates open[ing]” are difficult to substantiate. Similarly, she writes, insurer mergers have led to higher group premiums and less competition. She reminds us that the ACA “sought to harness the power of markets.” Now, we need to “mitigate trends that would undermine it.”


The practice of medicine has changed dramatically over the ACA’s decade too, but David Blumenthal, Melinda K. Abrams, Corinne Lewis, and Shanoor Seervai conclude that it is difficult to draw a direct linkage between the ACA and these changes in the medical profession. Expanding coverage and ACOs were undoubtedly important in changing and improving the practice of medicine. But other changes may reshape the medical profession more. They explain that, most notably, the HITECH Act—which was part of the last decade but came from the Recovery Act, not the ACA itself—expanded electronic health records and significantly changed physician practice, as has the digital revolution in health care in general, which they conclude will “likely dwarf any effects of the ACA.”


Blumenthal and colleagues also note payment changes introduced after the ACA. They suggest that the changes introduced by the Medicare Access and Chip Reauthorization Act of 2015 (MACRA), which was enacted 5 years after the ACA and replaced the fee-for-service physician reimbursement system with a new framework that encouraged value-based compensation, will “likely affect more physicians more directly with respect to both compensation and reporting requirements than the totality of the ACA’s provisions.”


The Future


What comes next? And what does the ACA teach us about how to approach health care in the future?


Over the last decade the exorbitant price of prescription drugs has become a public obsession. As Rachel E. Sachs and Steven D. Pearson explain, the pharmaceutical industry escaped the ACA “largely unscathed.” Going forward, however, confronting drug pricing seems unavoidable. Sachs and Pearson delineate 3 areas for special focus: (1) they advocate capping out-of-pocket costs related to drugs for Medicare beneficiaries, (2) they propose specific changes to eliminate perverse incentives in the drug supply chain, and (3) they believe the United States should look to the examples of other countries and institute value-based payment for drugs—paying on the basis of the cost effectiveness and the health benefits (the clinical effectiveness) of the drug.


Sara Rosenbaum then looks to the future of health justice. She describes the ACA as “the most significant advance in more than half a century” for health equality but also notes that the ACA still leaves significant gaps. She explores the major equality advances: Medicaid expansion, the ACA’s expansion of community health centers, and the ACA’s new and important antidiscrimination provisions, which Rosenbaum argues “better reflect evolving social and cultural norms regarding the types of people and health needs meriting special legal protections against discrimination and exclusion.” Yet she argues there is more to do, including devising a pathway to affordable coverage for undocumented immigrants, shoring up the ACA’s new civil rights protections in the face of attack from the Trump administration, and, most importantly, addressing the large coverage gap in states that have not expanded Medicaid. Rosenbaum concludes by suggesting a radical structural change to Medicaid: a new federalism model, similar to the one the ACA uses for the exchanges, that would require the federal government to step in and cover the population if the states refuse to do so.


A different perspective comes from Rahm Emanuel, who was President Obama’s chief of staff through the ACA’s enactment and would have embraced a different model of reform from the one the president ultimately chose. Emanuel notes that while health care reform may be good policy, it is inherently difficult politics. It has to be done at the right time, he writes, in a bipartisan manner, and yet it never produces immediate political benefits for the party sponsoring change. Emanuel would have addressed the economy and financial reform before turning to health care reform. He also would have moved more incrementally than did President Obama, seeking to expand coverage for small businesses and families as an attainable first step. Even so, Emanuel gives the Obama administration’s accomplishments in the ACA an “A grade” for what it achieved with respect to coverage. He is less sanguine about the political story and, in particular, the enduring impact on the ACA’s legitimacy from its failure to obtain any Republican votes in support. Going forward, Emanuel urges incremental reform instead of Medicare for All, which he sees as a political liability for the Democrats. He urges expanding Medicare coverage to politically sympathetic groups such as Americans aged 50 to 64.


Jacob Hacker is more optimistic. Rejected as too progressive during the ACA debate, the public option is now embraced by many Democrats as a middle-of-the-road option. Hacker is one of the original proponents of the public option and explores what he views as a changing political environment that makes various new coverage proposals seem more politically viable. Like Emanuel, Hacker worries that Medicare for All may be too much too fast. Ultimately, Hacker suggests that a reasonable compromise approach would be to maintain the employer-sponsored insurance system (with stronger protections against high out-of-pocket costs and network inadequacy) but merge Medicaid, the exchanges, and other individuals into Medicare, which should be made available as an option for all. Policy designers, he argues, must counteract the perception that any part-way approach will stall progress toward universal coverage by “hardwiring” momentum for eventual universal coverage into any new program.


Conclusion


At the end of a decade it is becoming increasingly clear that the ACA has indeed been an outsized and historic achievement. It has had a substantial impact on the US health care system and, therefore, on 18% of the US economy. It has expanded coverage for more than 20 million Americans. It created exchanges and a mechanism for people to obtain subsidies to buy private insurance. It changed eligibility for Medicaid in 36 states, the District of Columbia, and counting. It led to at least a temporary slowdown in health care costs and lower than expected national health expenditures. It introduced and expanded non-fee-for-service payment models, reduced readmissions, and more.


But its impact extends well beyond health care. The ACA has changed the country’s politics, law, and governance. It crystalized anger in conservative segments of the population that fueled Republican election victories and then backlashes that returned Democrats to power. It also generated new constitutional understandings of Congress’s authority to regulate commerce and state implementation of federal law. It legitimized certain employer religious objections to covering health benefits. Finally, it has empowered the executive branch to use its extensive authority to implement—and sometimes circumvent—the ACA’s commands, with broader implications for the rule of law.


As monumental as it is, the ACA also leaves important gaps. It never even tried to address the health care system’s complexity and fragmentation—and very likely exacerbated it. It has fallen short in achieving universal coverage, transforming health care delivery, and significantly bending the cost curve. And it did not touch drug prices.


None of this means the ACA is a “broken mess,” however. In fact, it may not have been ambitious enough. As the chapters detail, political, fiscal, and legal considerations put practical limits on how much change could be accomplished at once—and the ACA did change more at once than any major health care legislation in American history.


Perhaps, most importantly, the ACA has changed the public’s views and expectations. Its protections, coverage aims, and vision for a changing health care system have created a new understanding of what the American health care system should be. And its historic resilience through unprecedented challenge has proven that it is not disappearing—or receding—in importance. In fact, it may just be the beginning.


That is a “big fu@&ing deal.”
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CHAPTER 1



THE PATH TO THE AFFORDABLE CARE ACT


Timothy Stoltzfus Jost and John E. McDonough


The Affordable Care Act (also known as Obamacare, or the ACA) is a living, 5-star case study of US health policymaking. Its story is multilayered and dynamic and touches all the health care system’s compelling dimensions: historical, financial, legal, statutory, economic, sociological, personal, political, and so much more.


This chapter aims to lay a foundation for this volume’s exploration of the ACA’s multiple dimensions over its 10 years by addressing 4 questions:




1. What were the main problems that the ACA was enacted to address?


2. What key elements of the 2009–2010 legislative process to passage remain important today?


3. What components of the original ACA statute matter the most 10 years later?


4. What are key elements of US health reform left undone?





The Problems That Motivated the ACA


By any measure the ACA is a consequential law. It is the only federal health law in US history that merits the term “comprehensive” because it is the only one that seeks, by intent, to improve broad system performance on all 3 essential components of health policy: access, quality, and costs. Even the landmark 1965 law that established Medicare and Medicaid only addressed access by providing health insurance to most Americans over age 65. ACA crafters sought to address these 3 challenges because of the system’s documented and well-recognized shortcomings. We consider access first and then cost and quality in tandem.


Access


Eight days after the November 4, 2008, election that elevated Barack Obama to the presidency, Senator Max Baucus of Montana, chair of the US Senate’s powerful Finance Committee, released a white paper to set the stage for an anticipated health reform legislative process.1 His paper described in detail the problems facing American health care, along with proposals for legislative solutions. Many of the solutions Baucus offered became part of the final ACA.


The white paper identified significant problems concerning access to health insurance and the high cost and poor quality of Americans’ medical care. Access problems were a top priority, with 45.7 million Americans—15.3% of the nation’s population—lacking health insurance in 2007, up from 38.4 million in 2000. By 2009, while Congress debated reform, the number had climbed to 50.7 million, or 16.7% of the population.2 Every other advanced industrial nation had already achieved near-universal health insurance coverage for its citizens, providing access to care and protection from catastrophic financial risks.3


Since its inception in the 1930s, US health insurance has been mostly job related. Though most Americans who worked for larger employers or for higher-wage smaller employers received insurance through their jobs, most uninsured (8 out of 10 in 2007) came from low- and lower-middle-income working families whose employers did not offer health insurance to them or offered it at unaffordable rates.4 Disproportionate numbers of uninsured Americans worked for small businesses, always a larger source of uninsured than major companies, and their coverage had steadily dropped over decades.5 Many part-time, seasonal, and low-income workers were not offered coverage or could not afford their share of the premium. The 2008 recession worsened the situation, as millions of Americans lost jobs and health insurance as well.


Although individuals and families who were ineligible for public or employer-based coverage could try to buy insurance from their state’s individual (nongroup) market, such coverage was often unaffordable or unavailable. The federal tax code subsidizes employer-sponsored insurance (ESI) because premiums are exempt from income and payroll taxes, but individual market-policy holders had received no such consideration.6 The experience of shopping for individual coverage was also byzantine, as insurance products came in multiple and confusing forms with no intelligible way to compare products effectively.


Coverage disparities were not solely economic. African Americans and Hispanics were far more likely to be uninsured than whites. Nonwhites, making up about ⅓ of all Americans, represented more than half of the US uninsured population. Younger adults were overrepresented in the uninsured population because of their lower incomes and better health status. Older adults between ages 55 and 65—more likely to have preexisting medical conditions, including many with disabilities whose ailments did not meet the Medicare disability threshold—often found coverage unavailable or unaffordable. Geographic disparities resulted in southern and poorer states experiencing far higher numbers of uninsured than northern states.


Moreover, in 2009, in 45 of the 50 US states, insurers evaluated individual policy applicants based on their medical histories, a practice called “medical underwriting.” Those with preexisting health issues, such as mental health problems or pregnancy, were denied coverage or charged unaffordable rates, while coverage of their preexisting conditions was often excluded. This triggered many claims denials and often coverage rescissions—when insurers attributed treatment costs to a preexisting condition.


The 1996 federal Health Insurance Portability and Accountability Act (HIPAA) had offered relief for some. That law banned preexisting condition exclusions for people with employer-sponsored coverage who maintained continuous coverage for at least 18 months with no break over 63 days. It prohibited medical underwriting in employer groups. But HIPAA offered little for those with preexisting conditions seeking individual coverage. People with preexisting health conditions often could not leave their job-related coverage or the jobs through which they got that coverage. “Job lock” kept many working at undesirable jobs even when their talents could have been used to launch new businesses or when they might have retired early from jobs that had worn them out.


Other expensive problems plagued insurance consumers. Many health plans imposed annual and/or lifetime benefit limits, exposing those with high-cost conditions to financial ruin. Individual market coverage often imposed high deductibles, co-insurance, and/or co-payments, leaving medical care unaffordable even for the insured. Since the early 2000s, “underinsurance” had been tracked as a growing problem, while medical bankruptcies were common for insured and uninsured alike.


Public programs—primarily Medicare and Medicaid—covered most of the elderly, some persons with disabilities, low-income children, and pregnant women. The Children’s Health Insurance Program (CHIP), enacted in 1996, expanded coverage for lower-middle-income children in the late 1990s and early 2000s; however, because it was not an entitlement like Medicare and Medicaid, CHIP became a recurring political football. In most states Medicaid was unavailable for adults without dependent children, no matter how poor they were, and was only available for the poorest parents of covered children.


As far back as the 1980s some progressive states began using federal Medicaid and state dollars to expand coverage to varied categories of uninsured lower-income adults and children, adding fuel to the adage, “If you’ve seen one state Medicaid program, you’ve seen one Medicaid program.” Importantly, Massachusetts enacted a near-universal coverage law in 2006, expanding subsidized insurance eligibility to all low- and lower-middle-income adults while imposing a mandate on individuals to purchase insurance or face a tax penalty. The bipartisan support for the law drew national attention to a potential breakthrough reform model, especially as the law was successfully implemented in 2007 and 2008.



The Cost and Quality of Care


If Democrats and Republicans agree on anything in health-reform debates, the goal of higher-quality care at lower cost might be it. In 2009 the United States spent $2.5 trillion on health care, 17.6% of its gross domestic product and $8,086 per capita. No other nation came close to this level of spending. That same year average per capita health spending for OECD (Organisation for Economic Co-operation and Development) countries was about $3,200, only 9.6% of GDP.7 US health spending was high in the early 2000s and grew rapidly in that decade, continuing a trend that reached back into the previous century, particularly with Medicare and Medicaid’s creation in 1965, and accelerating more rapidly beginning in the 1980s in President Ronald Reagan’s era.8


This cost burden was felt widely.9 Payments for medical care were among the largest and fastest-growing categories of public and private spending. By 2009 the federal government accounted for 27% of health care costs, while state governments accounted for 17%. Government paid for health care directly and also forfeited revenue from generous tax exclusions for employer-sponsored insurance.10 Health care imposed substantial burdens on private business, accounting for 21% of all health care spending in 2009. Much health care cost—18.5%—was borne directly by private individuals and households through insurance premiums and cost sharing by those who paid for items and services not covered by insurance and by uninsured individuals who paid out of pocket for services.11


Numerous studies warned that the high cost paid for US medical care did not ensure high quality care. Most notably, the Institute of Medicine’s 2001 landmark study of US health system quality began: “The American health care delivery system is in need of fundamental change.… Quality problems are everywhere, affecting many patients. Between the health care we have and the care we could have lies not just a gap, but a chasm.”12


Medical care providers received the same payment for each medical service regardless of outcome and regardless of whether the service was appropriate, while useful and accessible quality information was lacking. Health policy experts had long identified the system’s dominant fee-for-service (FFS) payment model as incentivizing excess provision of visits, tests, images, and other high-technology services rather than positive and higher-quality patient outcomes. FFS was viewed as discouraging collaborative and integrated care because providers were paid independently rather than rewarded for working together. Providers lacked incentives to move patients to more appropriate and less-costly settings. Slow or nonadoption of health information technology and electronic health records hampered care coordination.13


Baucus’s white paper also focused on high and unnecessary costs from fraud, waste, and abuse, citing a conclusion by the US Congressional Budget Office (CBO) that up to one-third of health care spending had no positive effect on outcomes.14 Lack of information on the comparative effectiveness of treatments, technologies, and procedures impeded both cost control and quality improvement. The absence of payment transparency by drug and device companies to physicians and other providers raised concerns about biased provider decision making.


Pharmaceutical and medical device prices were high and rapidly climbing, as brand-name drug manufacturers used their market power to stifle generic competition. The federal government—the largest pharmaceutical purchaser—was prohibited by law from using its market clout to negotiate with drug makers to slow the growing costs.


In addition, Baucus’s report concluded that Medicare overpaid for many services and whole programs. Part C, or Medicare Advantage (MA), which pays private insurers to deliver Medicare services, often using provider networks, had been reengineered in the federal 2003 Medicare Modernization Act to the financial benefit of its participating insurers. They were substantially overpaid in comparison with traditional Medicare.


The system was ripe for reform in other ways as well. Experts concluded that the United States had medical professional shortages, especially for primary care providers and key professional categories such as mental health, and that many physician services could be offered efficiently by other professionals such as nurse practitioners and physician assistants. Little support existed to address Americans’ long-term care needs beyond Medicaid, which only helped those with low incomes, including impoverished middle-income individuals who exhausted their assets paying for care out of pocket. Services and support for long-term care were mostly provided in institutional settings such as nursing homes, even when community-based care could be cheaper and more comfortable. A legislative pathway was needed so that the US Food and Drug Administration could approve the marketing and sale of biosimilar biologic drugs. The Indian Health Service also badly needed reform, resources, and reauthorization of a statute that had expired in 2001. These were just for starters.


Beyond these deficiencies were key public health and health system performance indicators such as infant mortality, life expectancy, incidence of overweight and obesity, gun-related injuries, racial and ethnic disparities, and other key measures by which the United States lagged badly compared with other advanced nations. Spending by far the most on a health care system offering low value and poor outcomes is an invitation for comprehensive health system reform. Public officials from both parties and officials in the new Obama administration were well aware of these shortcomings.


Key Markers on the Path to Passage


Comprehensive accounts of the ACA’s path to enactment have been provided in other narratives.15 Ten years out, some events and dynamics from that period appear vitally important to understanding the law and its perpetually unfolding, postenactment process. Here we identify those features of the ACA’s legislative process.


Ten dates were critical in the process to passage:


June 16, 2008: Senator Max Baucus (D-MT) and Charles Grassley (R-IA) cohosted the “Prepare to Launch: Health Reform Summit” at the US Library of Congress, showing early bipartisan commitment to comprehensive health system reform.


November 4, 2008: Barack Obama was elected president—and inaugurated on January 20, 2009—with a public commitment to achieve universal health care in his first term.


November 12, 2008: Senate Finance Chairman Max Baucus released his health reform white paper.


February–March 2009: Republican and conservative activists found their footing with the emergence of the Tea Party movement against the Democratic-Obama agenda, including health reform.


April 28, 2009: Republican senator Arlen Specter (PA) announced he would switch to Democrat. Combined with the win of Al Franken in a tight Minnesota recount, Senate Democrats reached the 60-vote threshold by early July, enabling them to pass regular legislation with no Republican support; they maintained the 60-vote margin for 7 crucial months.


September 9, 2009: President Obama addressed a Joint Session of Congress to promote health reform and committed to a $900 billion, 10-year ceiling on the legislation’s cost; Representative Joe Wilson (R-SC) shouted “You lie” when the president stated that undocumented immigrants would not receive benefits under his plan.16


November 7, 2009: The US House of Representatives approved the Affordable Health Care for America Act (AHCA) by a 220–215 vote.


December 24, 2009: The US Senate approved the Patient Protection and Affordable Care Act (PPACA) by a 60–39 vote.


January 19, 2010: Republican Scott Brown won the US Senate seat to replace the late Senator Edward Kennedy (D-MA), denying Senate Democrats their 60th vote for final passage; within weeks House Speaker Nancy Pelosi began a daunting push for clean passage of the Senate-passed PPACA by the House of Representatives because, absent 60 votes, a House-revised bill could not pass the Senate.


March 23, 2010: President Barack Obama signed the PPACA into law, followed one week later, on March 30, with his signing of the Health Care and Education Reconciliation Act (HCERA), which made changes to PPACA desired by the House and amenable to budget reconciliation rules that allowed expedited Senate approval with only 51 votes to close debate; PPACA and HCERA together became referred to as the Affordable Care Act, or the ACA.



Why Did Bi-Partisan Health Reform Not Happen?


The ACA’s process to passage included 2 significant time periods. In the first, ending in the summer of 2009, health reform drew widespread support from across the political and stakeholder spectrums. In the second, intense and bitter partisan conflict prevailed through final passage—and beyond.


Early on, led by Iowa’s Republican senator Charles Grassley, some influential Republican senators, including Orrin Hatch (R-UT) and Olympia Snowe (R-ME), openly embraced working with Democrats on reform, though interest among Republican House members was negligible. Although many senators expressed interest in using Massachusetts’s 2006 reform law as the template, Baucus and Grassley viewed their 2003 bipartisan achievement in passing a law creating an outpatient drug benefit in Medicare as the better model.


At the same time, as early as the presidential transition period, Senate and House Minority Leaders Mitch McConnell (R-KT) and John Boehner (R-OH) began to express public and private determination to oppose all key Democratic priorities, including health reform. In early 2009 Obama’s popularity silenced many Republican voices. By February and March 2009 conservative and Republican activists began finding their voices through the newly established Tea Party movement as a popular base against Obama’s and Democratic Congressional plans.


While the Tea Party had some chilling effect on moderate congressional Democrats, its major impact was on Republicans, who were guaranteed conservative opposition at their next reelection if they supported the Democrats’ agenda, especially on health reform. By June 2009 Republican support began to evaporate, especially as Democratic committee chairs released drafts of their health reform bills. Sides were taken.


Why Was a So-Called Public Option Not Included?


Many progressive, left-leaning Democrats wanted to include a Medicare fee-for-service health insurance option in all 51 of the newly created health insurance exchanges to compete with private insurers. Many who preferred a Canadian-style, single-payer health insurance system as their first priority compromised from that position, certain they could win the “public option” and hoping it would evolve into a pathway to single-payer.


Support for the public option was strong in the House, which included a version in their final bill. In his first legislative draft for Senate consideration, released in November 2009, merging versions of the health reform legislation approved by the Senate Finance and by the Senate Health, Education, Labor, and Pensions Committees, Senate Majority Leader Harry Reid (D-NV) included a public option. His message to pro–public option activists was that they needed to ensure unified Democratic support—60 votes—or else see the provision removed in the final draft.


Senator Ben Nelson (D-NB), a staunch ally of the insurance industry, said no. Senator Joseph Lieberman, who had switched parties from Democrat to Independent and represented Connecticut—a major insurance state—also could not be convinced. By early December 2009 Leader Reid had no choice if he wanted his legislation to win 60 votes; he deleted the public option from the final draft. In its place the ACA included an ultimately unsuccessful program to establish multistate plans administered through the federal Office of Personnel Management. Even with 60 Democratic Senate votes, the public option was too controversial among Democrats to win adoption in 2009.


How Did Key Stakeholders Line Up in the Legislative Process?


In the ACA process every stakeholder has a story. The macro story involved the White House’s and Senate Democrats’ desire to win support from certain important stakeholders who had opposed or sat out the 1993–1994 Clinton health reform process. Although the insurance industry initially participated in reform discussions, by later 2009 and 2010 the health insurance industry, along with key business organizations such as the US Chamber of Commerce, vigorously opposed the Democrats’ legislation. In support were the American Medical Association (AMA) and other physician groups, major US hospital organizations such as the American Hospital Association, the pharmaceutical industry, much of organized labor, and organized patient and consumer voices.


The major switch for the Democrats involved the pharmaceutical sector, whose leadership wanted a different outcome from that of 1994, when their industry was key in defeating the Clinton plan. Many criticized a June 2009 deal involving the drug industry, the Obama administration, and Baucus. In that agreement the industry promised public support for the legislation plus $80 billion in 10-year financial concessions to help finance the law in exchange for commitments to not include matters opposed by the industry, especially price negotiations and reimportation of drugs from Canada. In truth, those items never would have survived the ACA legislative process, while overt drug industry opposition likely would have resulted in the legislation’s defeat.


Hospital and physician organizations also had been neutral or hostile in the Clinton era. This time key hospital associations agreed to support the legislation and to accept substantial 10-year financial concessions ($155 billion) to help finance it, believing that long-term gains would far exceed their losses. The AMA also supported the legislation and was not required to offer financial concessions; although AMA leaders obtained neither promised relief from major cuts in Medicare physician reimbursement imposed by prior laws nor malpractice reform, they did gain additional paying patients and continued to support the bill.


While insurance industry leaders objected to many elements of the ACA’s health insurance reforms, they had deal-breaking objections to Democrats claiming $120 billion in payment reductions from Medicare Advantage (Part C), an important and growing line of business for private insurers. Beginning in the summer and early fall of 2009, insurers became full public opponents and began funneling a reported $86.2 million in funding to the US Chamber of Commerce to pay for anti-ACA advertising that accused Democrats of harming small businesses.


What Animated Such Intense Republican Hostility to the ACA?


Republicans had ample ideological grounds on which to oppose the Democrats’ legislation. They saw the ACA as the heavy hand of the federal government inserting itself into the process and product of state insurance markets and regulation. In so doing, the ACA weakened states in the federal-state relationship called “federalism,” an important value for many Republicans. Also, many Republicans and conservatives believe that the primary cause of the explosive growth of US medical care costs since the 1965 creation of Medicare and Medicaid was excessive government spending and overregulation; undeniably, the ACA spends more public money and increases health-sector regulation. Republicans also asserted—and Democrats denied—that the law restricts patient choice of providers, health plans, and more. In short, the ACA was too much big government.


Other conservative charges against the law were patently false. The ACA did not create “death panels” of government bureaucrats to make life-or-death medical decisions for Medicare patients. The ACA did not increase the federal deficit; in fact, the ACA reduced it.17 The ACA did not destroy the Medicare Advantage program. The ACA does not permit the use of federal funds to pay for abortion. The ACA does not permit undocumented immigrants to obtain publicly subsidized insurance.


Both parties agreed that the ACA creates and raises taxes, a core Republican concern: on high-income wage earners; on drug, insurance, and medical device companies; on clients of tanning salons; and more. Slightly less than half of the 10-year cost of the ACA is financed through tax-related sections contained in Title IX of the law.18


Final passage of the ACA in the US House and Senate did not attract a single Republican vote in 2009 and 2010. Of note, 2 other costly health-reform bills have become law in this century, the 2003 Medicare Modernization Act (MMA) and the 2015 Medicare Access and CHIP Reauthorization Act (MACRA). Both were financed primarily by increasing the federal debt, not with taxes. Both passed with overwhelming Republican support.


Why Did the Law Lack Effective Controls on Spending?


Federal government price controls were politically unachievable in the US Senate or House in 2009 and 2010. So a search began to identify politically salable delivery-system reforms, including initiatives that might lower costs while improving quality and efficiency (though the US CBO estimated little or no savings from them). Most of these are contained in ACA Title III. Both Democrats and Republicans have supported these reforms. Currently, no one advocates moving back to fee-for-service, and no one has advanced an alternative idea—apart from single-payer—moving forward.


Following are some of the key initiatives in the ACA:




• Creation of the Center for Medicare and Medicaid Innovation (CMMI) to house reforms.


• Development of new accountable care organizations (ACOs) in Medicare Parts A and B to move toward value-based provider payments.


• Establishing a Bundled Care program to pay some Medicare providers a single fee for an episode of care’s total cost.


• Penalizing acute-care hospitals with high rates of preventable readmissions and hospital-acquired conditions or injuries.


• Implementing systems for Health Information Technology (HIT) in all hospital and physician practices (included in the earlier 2009 American Recovery and Reinvestment Act or “Stimulus Act” and further expanded by the ACA).


• Expanding and strengthening Patient Centered Medical Homes to improve primary care.




Key Elements of the Patient Protection and Affordable Care Act of 2010


The ACA’s 952 pages contain 10 titles and more than 450 distinct sections, many of which amend multiple sections of other laws. Of the ACA’s 10 titles, 4 are most significant: Title I regulates and expands access to private health insurance; Title II expands Medicaid coverage for low-income persons and families; Title III reforms Medicare and implements the law’s medical delivery-system innovations, as noted above; and Title IX creates and raises taxes to pay for about half the law’s 10-year costs.


Title I


Title I addresses the ACA’s primary goal—to expand access to affordable and high-quality health insurance and care. (Title II shares this goal by expanding Medicaid.) Key Title I elements are fourfold: (1) to reform the practices of private—mostly individual—health insurance, (2) to establish a mandate on individual Americans to purchase or have health insurance or to pay an annual tax penalty, (3) to create a new system of public subsidies to make insurance more affordable for many of those whose only option is the individual market, and (4) to develop state-based or federal health insurance exchanges (or marketplaces) to provide consumers with an easier way to purchase coverage.


Title I establishes new legal protections for all American health insurance consumers, especially those whose only option is individual coverage. It outlaws the practice of “medical underwriting” by prohibiting insurers from determining coverage eligibility or premiums based on an applicant’s health status, thereby protecting individuals with preexisting conditions. Title I requires insurers in the individual and small-group markets to only consider age (maximum 3:1 ratio), tobacco use (maximum 1.5-to-1 ratio), geographic location, family composition, and plan characteristics in setting premiums.19 Premiums based on gender, occupation, or other individual characteristics are prohibited.


The ACA requires insurers to consider claims from all their enrollees in a state as one risk pool (or as separate pools for individuals and small groups) to determine rates. In contrast with pre-ACA, the law rewards insurers for accepting applicants with preexisting conditions. This includes a risk-adjustment tool that requires insurers in the individual and small-group markets that draw less-costly enrollees to contribute to excess costs of insurers drawing costlier-than-average enrollees. To ensure that healthier and younger persons participate (a goal that helpfully broadens the risk pool), the ACA included an individual mandate, imposing a tax on uninsured individuals deemed financially able to purchase coverage. The ACA also includes an employer responsibility provision that imposes a company-wide penalty on larger employers who do not offer all their full-time employees at least minimum coverage if one or more employees receive ACA premium tax credits.


Title I also provides federal subsidies for people who cannot afford the cost of health insurance and who do not qualify for Medicaid. It offers advance premium tax credits for citizens and lawful aliens with incomes between 100% and 400% of the federal poverty level (FPL) to purchase coverage through new insurance exchanges, designed as one-stop markets for individual insurance purchase and operated by states unless they decline to do so; the federal government operates exchanges for states choosing not to run their own. Tax credits decline as household income increases. SHOP exchanges were created for small businesses to purchase insurance. Title I also requires that individual and small-group insurance cover 10 essential health benefits, including services often excluded before 2014, such as maternity, behavioral health, and prescription drug benefits.


Title I includes other reforms as well. It mandates coverage without cost sharing or co-pays for almost all plans (not just those on the exchanges) for clinical preventive services such as cancer screening and vaccines, establishes appeals of adverse health-plan decisions, requires insurers to spend at least 80% to 85% of premium revenues on medical claims rather than administrative costs (medical loss ratios), and mandates that insurers provide uniform summaries of benefits and coverage in easily comparable formats. It prohibits discrimination on the basis of race, color, national origin, sex, age, or disability in health programs by entities or activities funded or administered by HHS and insurers participating in exchanges.


While some Title I reforms were implemented in 2010 and 2011, major changes—including key insurance market reforms, coverage and cost-sharing subsidies, individual mandate enforcement, and exchanges—took effect on January 1, 2014.


Title II


Title II includes a mandatory expansion of Medicaid programs in all 50 states (and the District of Columbia) to any citizen needing health insurance with a household income below 138% of the federal poverty line. This has become the largest coverage expansion in the law. It also became the biggest surprise in ACA implementation, as discussed later in this volume, when the US Supreme Court ruled in June 2012 that Medicaid expansion must be optional, not mandatory, for states, even though states pay no more than 10% of the cost of the ACA expansion group.20


Beyond eligibility expansion, Title II contains administrative reforms intended to make Medicaid a more national program with consistent eligibility and enrollment standards. Some states historically used their administrative authority to make it as difficult as possible for Medicaid applicants to get in or stay in the program. The ACA established greater uniformity to make it easier for eligible applicants to enroll and to stay enrolled in the program.


Title III


Title III deals with Medicare and the ACA’s broader quality- and system-transformation agenda, discussed above. It enhances low-income subsidies for many Medicare beneficiaries and gradually eliminates an important gap that had existed in prescription coverage through the Part D drug program. Before the ACA, Part D covered drug costs up to a certain level and then ceased paying until catastrophic expenditure levels were reached, resulting in a so-called coverage donut hole. Title III also mandates payment cuts to hospitals and Medicare Advantage insurers to drive productivity improvements and to finance about half of the 10-year cost of the law.


As noted above, Title III uses a variety of approaches to incentivize health system transformation. The heart of these reforms is the new Center for Medicare and Medicaid Innovation (CMMI), created to implement new national programs to accelerate the transformation from FFS payment to paying-for-value. Most prominently, this title established an ACO program and a bundled-payments initiative as alternatives to FFS in Medicare Parts A and B.


Title IV


Title IV focuses on public and population health, reflecting the belief that health promotion and disease prevention can improve quality of life and reduce costs. Of most significance, it created a Prevention and Public Health Fund with a guaranteed funding commitment of $15 billion between 2010 and 2019, which has since become a frequent target for cuts and elimination by Republicans. It expands Medicare coverage without cost sharing for clinical preventive services such as screenings for breast and colorectal cancer, cardiovascular disease, and diabetes. Title IV also requires large employers to provide nursing mothers with break time and privacy, mandates nutritional/calorie menu labeling for chain restaurants and vending machines, and establishes school-based health center programs.



Title V


Title V addresses health care workforce challenges and included a number of student loan, loan repayment, and training programs to help develop an expanded health care workforce—especially for primary care—to treat the newly insured under the ACA.21 The Title’s most prominent initiative, establishing a National Healthcare Workforce Commission, was never implemented because of Republican opposition to appropriating funds for its operation.


Title VI


Title VI authorizes new programs to combat health care fraud and to increase health-sector transparency. It also enacts the Physician Payments Sunshine Act, which requires drug, medical device, medical supply, and biologics manufacturers to report transfers of value (i.e., gifts, honoraria) to physicians and others. The reports are made available to the public on a federal website called Open Payments.22


Title VI also mandates background checks plus dementia and patient-abuse prevention training for nursing home employees as well as enacts the Elder Justice Act to address elder abuse, neglect, and exploitation. Finally, it establishes the Patient-Centered Outcomes Research Institute (PCORI) to study clinical cost effectiveness.


Title VII


Title VII directs the US Food and Drug Administration to establish a regulatory pathway to permit biosimilar biopharmaceutical drugs (or follow-on biologics) into the US pharmaceutical market to instill competition for expensive biopharmaceutical products. Biosimilar products began appearing in the US market in 2015.


Title VIII


Title VIII created a voluntary, national, long-term-care insurance program called the CLASS Act (Community Living Assistance Services and Supports) to provide cash support for individuals who are permanently or temporarily disabled, including elderly and nonelderly disabled persons needing such support—an important policy change for American society. The Title included an actuarial soundness requirement. On January 1, 2013, President Obama, along with Senate and House leaders, agreed to repeal the CLASS Act, concluding it could not be financially self-sustaining. This is the only title of the ACA that has been repealed in toto.


Title IX


Title IX, as noted, creates new taxes and mandatory payments that, together with Title III’s Medicare payment cuts, were designed to fully finance the ACA and not increase the federal deficit. New taxes were imposed on higher-income households (over $200,000 on individuals and $250,000 on families), health insurers, medical device manufacturers, tanning salons, branded pharmaceuticals, and high-cost employer-sponsored plans. At the time of the ACA’s final 2010 passage, the CBO projected that the law would decrease the federal debt by $124 billion between 2010 and 2019.23


Title X


Title X is the so-called manager’s amendment (the bill manager in this case was Senate Majority Leader Harry Reid [D-NV]). It was added in December 2009 to incorporate various changes, corrections, and compromises made among 60 Democratic senators, each of whose vote was indispensable for final passage in the Senate. It makes numerous changes to the other 9 titles and also creates a pregnant and parenting teens program, authorizes medical malpractice demonstration projects, provides medical malpractice coverage for free clinics, funds community health centers and the National Health Services Corps, and incorporates extensive amendments to the Indian Health Services Act.24


The Health Care and Education Reconciliation Act (HCERA), enacted one week after the PPACA’s first 10 titles, includes compromises agreed to between House and Senate Democratic majorities in March 2010 to reach the legislative finish line. Among many provisions, it increases Title I’s premium tax credits, cost-sharing reduction payments, and the employer mandate penalty. It further cuts Title III’s Medicare Advantage payments to insurers and formally authorizes closing the Medicare drug program’s donut hole coverage gap discussed above. It imposes (and delays) a tax on high-cost employer (Cadillac tax) health plans as well as several other new taxes.



What the ACA Leaves Undone


The ACA is noteworthy for what is does and for what it does not do.


The ACA leaves in place a fragmented, exasperating health system balkanized by public and private financing and delivery. As a key political strategy to get the law passed, President Obama and congressional Democrats intentionally pursued minimally invasive reform to avoid interfering with system parts considered functional. A vital lesson learned from the 1993–1994 Clinton health reform calamity was to avoid fixing things the public did not perceive as broken.


The ACA does not create any new public health insurance program, relying instead on expanding Medicaid and creating tax credits for income-eligible individuals to purchase private insurance. Nor does the law create any public option on the exchanges as an alternative to private health insurance. The ACA avoids federal price regulation in favor of experimental delivery-system reform approaches. It neither gives the federal government authority to regulate or negotiate drug prices nor does it authorize drug reimportation. Direct intervention in provider payments is limited to Medicare, where the federal government has long set payments and payment rules.


Although the ACA expanded federal authority over health insurance, it favors state over federal regulation, reflecting the policy preferences of moderate Democratic senators who had major influence in drafting the act.25 The ACA leaves state professional licensure and scope-of-practice laws untouched, an area suited to address cost reductions.26


Other problems were also avoided or left unaddressed. Premium tax credits, available to legal aliens, were deemed unavailable to as many as 12 million undocumented immigrants. Beyond establishing demonstration projects, the law neglected medical liability reform. Though the ACA enacted a large excise tax on high-premium employer-sponsored insurance (not yet implemented), it left in place generous employer tax subsidies, a major driver of health care inflation. Except for the short-lived CLASS Act (Title VIII), the ACA ignored long-term care beyond extending Medicaid community care options. The ACA retained federal funding prohibitions on abortion coverage (except in cases of rape, incest, or physical threat to the mother’s life), extending them to premium tax credits, though not banning abortion coverage in individual markets.


Other challenges were only partially addressed. While the ACA increased access to health insurance for millions of uninsured Americans, the tax credits phase out quickly at higher middle incomes, and cost-sharing assistance phases out even sooner and was blocked from further implementation in 2017 by the Trump administration. Overall consumer cost sharing is capped in all health plans, but too many Americans are still vulnerable to sizable deductibles and coinsurance.


In sum, the law made major reforms to health care delivery and finance, addressing access, cost, and quality. Its reach is far greater than commonly understood. Yet although the ACA revolutionized many parts of the US health care system, it did not revolutionize the system itself. Many significant core problems that motivated Congress to enact the Affordable Care Act remain unaddressed. Much more waits to be done.





Timothy Stoltzfus Jost, JD, is an emeritus professor at the Washington and Lee University School of Law and a contributing editor at Health Affairs.


John E. McDonough, DrPH, MPA, is a professor of practice at the Harvard TH Chan School of Public Health and served as a senior adviser on National Health Reform to the US Senate HELP Committee (2008–2010).















CHAPTER 2



POLICY DESIGN


Tensions and Tradeoffs


Peter R. Orszag and Rahul Rekhi


Introduction


In February 2009, after having enacted stimulus legislation to attenuate the recession associated with the Great Financial Crisis, then newly elected President Barack Obama laid out a vision for “transforming and modernizing America’s health care system” as part of his inaugural budget.1 That document set aside a reserve fund of over $630 billion for health care reform. It also articulated 8 governing principles for the effort: (1) “protect families’ financial health,” (2) “make health coverage affordable,” (3) “aim for universality [of coverage],” (4) “provide portability of coverage,” (5) “guarantee choice,” (6) “invest in prevention and wellness,” (7) “improve patient safety and quality care,” and (8) “maintain long-term fiscal sustainability.” Ultimately enshrined into law a year later in the president’s signature domestic policy accomplishment, these principles speak to the scope and ambition of the legislation we now know as the Affordable Care Act (ACA).


The principles also reflect complex design tensions and tradeoffs. Some were constraints long familiar to students of economics or public policy: the presence of fiscal limitations (principle 8), for instance, on the scope of coverage expansion (principle 3), spending on prevention (principle 6), and reducing cost burdens on families (principle 1). Other tradeoffs were fundamentally philosophical or even political: whether to administer coverage expansion through a public insurance entity or through private insurers and, in either case, whether to preserve existing coverage options. Moreover, the desire to enact sweeping, progressive reforms that could stand the test of time was bound by the practical limitations of knowledge at drafting, such as limited public data on commercial health insurance spending and the inherent unpredictability of Supreme Court review. The uncertainty inherent in comprehensive reform at the federal level was substantial: How would employers respond to new incentives? How would providers respond? Opponents’ assertions—that employers would drop their plans wholesale and waiting lines for doctors would rise substantially—received significant media attention in part because of this uncertainty. Put simply, the playbook for (1) the first nationwide coverage expansion for nonelderly adults since the creation of Medicaid in 1965 and (2) contemplating major changes to the health care delivery system was, out of necessity, long on concepts and short on the tried and tested.


Overlying these tensions and tradeoffs was the worst financial crisis since the Great Depression. According to the National Bureau of Economic Research, the Great Recession reached its trough in June 2009; economic conditions invariably left their mark on the ACA’s development. The historic federal spending associated with recovery measures, like the $800 billion “stimulus” legislation in 2009, as well as the shortfall in tax revenues triggered by the economic slowdown tightened existing fiscal constraints on the bill. Economic conditions also militated in favor of legislation that would minimize disruptions to care and coverage, including to employer-sponsored insurance. Conventional wisdom suggested that major reform had to be undertaken early in President Obama’s term or else it would not happen at all. The crisis exacerbated this timing constraint while also limiting the bandwidth of policymakers and President Obama, creating a political window perceived to be closing in its wake.


Overall—and especially in the face of these challenges and tradeoffs—the ACA should be viewed as the most successful social policy legislation since the Great Society, a legacy chronicled extensively throughout this volume and elsewhere. It contained several key decisions, including to retain employer-sponsored insurance, to expand coverage through a mix of public and private insurance mechanisms, and to couple coverage expansion with deficit reduction measures and delivery-system reforms. These choices, even in hindsight, were the right ones. The passage of time has suggested the ACA was inadequate in some dimensions. For instance, it is probably correct that the subsidies to consumers for buying insurance should have been larger and provided for higher incomes—for instance, to 500% of the federal poverty level (FPL). But in other dimensions the ACA has far outperformed even the best hopes. For example, the ACA outperformed predictions in both restraining health costs and in not causing the collapse of Medicare Advantage.


Nevertheless, the decade since the ACA’s passage affords a privileged opportunity to reexamine its tradeoffs through the lens of hindsight. We do so here with the goal of shedding light on the lessons that can be drawn from the ACA’s design choices and associated outcomes and how these lessons might guide health policy and reform legislation going forward. We conduct this evaluation through a close look at considerations around the ACA’s coverage provisions, including the expansion of Medicaid eligibility as well as the creation of the health care exchanges. This is followed by an assessment of its reforms to the health care delivery system, including efforts to address rising health costs, such as the creation of the Innovation Center under the Centers for Medicare and Medicaid (CMS). We conclude by placing these design choices in the context of contemporary health policy and discussing future directions and implications for policymakers.


Coverage Reform


Background


Prior to enactment of the ACA, approximately 40 million nonelderly Americans—roughly 15% of the population, excluding undocumented immigrants—lacked health insurance coverage.2 This level of uninsurance had no parallel in any other developed democracy. Underlying this figure was significant heterogeneity in the uninsured population across employment characteristics, household income, geography, and other considerations (see Chapter 1). In most cases these individuals’ primary potential source for coverage was the nongroup market—a market beset by a range of access barriers in most states.3 With average family premiums in group insurance of nearly $13,000 in 2008—or about ⅓ of the FPL for a family of 4—it is as clear now as it was then that for a substantial number of people, health insurance was simply unaffordable absent significant public subsidies.
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