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OPENING STATEMENT



Bobby Fennell had spent sixteen years behind bars for a murder he didn’t commit. We were scheduled to meet in person for the first time in the summer of 2001—if I could locate the prison.


I’d never been to Otisville. It’s one of many dots on the map of prison towns that stretches from the New York City suburbs all the way to Canada. Otisville lacks the notoriety of other penitentiaries in the state, like Sing Sing (perched along the banks of the Hudson, and genesis of the phrase to be “sent up the river”) or Attica (home to the brutal riots of 1971). I considered the facility’s low-key reputation a good omen. The corrections officers were less likely to give me grief than at other spots. And I needed a calm interaction with the COs before telling my client the bad news that I felt morally obligated to deliver in person: that we wouldn’t be able to prove his innocence in court.


After an accidental detour or two, I found the right place. I parked near the visitors’ entrance, rolled down my windows, and reviewed my notes.
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Bobby Fennell’s 1985 murder conviction stemmed from the shooting of John Williams outside a “base house” in Manhattan, where people purchased and freebased cocaine.1 Fennell provided security for the drug operation, which made him a prime suspect. He maintained his innocence from the get-go, insisting he was with his girlfriend at the time of the murder.


The prosecution’s case relied on the credibility of a single eyewitness, a man with a lengthy rap sheet and a drug addiction. The witness claimed Williams got into a fight at the base house, which prompted Fennell and another sentry, Joseph Perry, to drag Williams into the street and take turns shooting him. That was all the government had, a shaky witness recounting how two enforcers had gunned down a rowdy customer outside a drug den.


Undeterred by the minimal evidence at its disposal, the state filed murder charges against Fennell and Perry and prosecuted the defendants together in a joint trial. The government lawyer entrusted with litigating the case, an assistant district attorney in Manhattan, asked the eyewitness a series of friendly questions that elicited testimony implicating Fennell and Perry. But the threads holding the story together unraveled on cross-examination by the defense. First, the witness admitted he’d received a sweetheart deal on his pending drug charges in exchange for testifying. Second, his responses at trial differed from his prior statements. There were discrepancies in the number of shots fired and the roles played by the two alleged perpetrators. The jury nevertheless bought his story.


Guilty.


Then an odd thing happened. Right after the verdict, Perry and his attorney met with Fennell’s lawyer. Perry said he’d acted alone in the murder. He even indicated that he’d sign an affidavit to that effect. The key question, of course: Why now? Why hadn’t Perry come forward before trial to help Fennell?


The explanation turned out to be quite simple. Perry didn’t want to jeopardize his chance for an acquittal by telling the truth prior to trial. Since the prosecution’s case hinged on a weak eyewitness, Perry thought both he and Fennell had decent odds of winning at their joint trial if he just kept his mouth shut. He essentially gambled with his coworker’s life, withholding Fennell’s trump card until he’d lost his own hand in court.


Perry had still more to lose by coming clean at this late date. He hadn’t been sentenced yet, and his admission of guilt could destroy his prospects for a shorter prison bid, let alone any shot on appeal. Although aware he was “sinking himself,” Perry executed the affidavit and agreed to testify down the line. Perry had indeed sunk himself. With the affidavit on file, the judge gave Perry the max, twenty-five years to life.


Meanwhile Bobby Fennell’s fate hung in the balance. He filed a motion under a New York procedure that permits a defendant to ask the trial judge for a new trial when fresh evidence emerges during the brief interlude between the jury’s verdict and the date of sentencing. At the hearing on the motion, Perry reiterated that he alone had shot Williams and that Fennell had not even been on the premises. The defense also tracked down an eyewitness who testified that he’d seen Perry shoot Williams with Fennell nowhere in the vicinity. Another witness recalled that Fennell wasn’t scheduled to begin his shift until ninety minutes after the murder occurred.


Despite the compelling new evidence of innocence, the court denied Fennell’s motion in June 1985 without any explanation. Judges normally write an opinion after this type of hearing that sets forth the basis for their decision, comments on the evidence, or at least discusses the witness testimony. But the judge didn’t even bother to do that in Fennell’s case. The judge just rejected his claims and later sentenced him to fifteen years to life in prison. Another court affirmed the conviction on appeal a few years later. That appellate decision effectively served as the last word on the case for more than a decade.


In 2000, Fennell’s trial attorney sought assistance from legendary defense lawyer Will Hellerstein. Will was a tenured professor at Brooklyn Law School while I was a young instructor on a short-term contract at the school. We teamed up to form the Second Look Program, a clinic where we worked with our students to investigate and litigate innocence claims by New York inmates.2


Prisoners seeking to prove their innocence after conviction often rely on free services provided by entities like Second Look. The most famous is the Innocence Project in New York City, which was founded in 1992 by Barry Scheck and Peter Neufeld and primarily handles cases in which deoxyribonucleic acid (DNA) testing could exonerate a wrongly convicted person. About fifty other groups across the United States can also be classified as “innocence projects,” regardless of their official titles. Some are affiliated with law schools, others are freestanding nonprofits, and a few are units within public defenders’ offices that receive government funds to represent indigent criminal defendants in their jurisdictions. Some focus exclusively on DNA cases; others don’t. Nearly all operate on shoestring budgets, their work contingent on the largesse of donors, law school deans, and the occasional dollop of public support.


In the Fennell case, the timing of his former lawyer’s approach to Second Look was perfect. We needed cases to fuel our new venture, Fennell needed help, and his advocate’s heartfelt pitch impressed us. We reinvestigated the case, conducting interviews with the defense attorneys involved in the trial and with Fennell’s former girlfriend, who verified that she had been with him at the time of the murder. Fennell passed a polygraph test, popularly known as a lie detector. Our efforts to find any of the purported witnesses to the crime didn’t pan out, understandably so considering it had been over fifteen years since the murder. Still, our investigation confirmed the thrust of the posttrial hearing: Fennell was flat-out innocent.


Yet we needed a novel legal hook to get back into court—strong, newly discovered evidence that would absolve Fennell. The phrase “newly discovered” doesn’t just mean new to us or to our client. It means evidence that couldn’t have been discovered by Fennell or his lawyer at the time of the trial and the initial posttrial hearing.


No hook existed. The polygraph was of limited value in a courtroom, Perry had already testified, and the girlfriend’s statements didn’t constitute new evidence because she had been available to testify back then. Many attorneys think jurors distrust alibi testimony that comes from a loved one. Fennell’s trial counsel apparently shared this view and thought it unwise to put the girlfriend on the stand, a decision that cast a long shadow over the case.
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So, there I was in the visiting room at Otisville Correctional Facility in 2001, going through a mental inventory of the barriers that blocked the path to Bobby Fennell’s exoneration. Then he walked in. I dispensed with the pleasantries and cut to the chase. Seconds after shaking his hand for the first time, I told him we wouldn’t be taking his case to court. And that I was sorry.


He sat there for a moment, stoic. Uncomfortable with the silence, I redirected the conversation. How are you doing? I asked. Is there anything I can do to make your life inside better?


I’ll never forget his response. It’s not so bad, I have three hots and a cot. Thanks for trying.


Bobby Fennell was an innocent man trapped in a cage with no clear way out. Yet so accustomed was he to disappointment, so unfazed by my report, that he took pains to put a positive spin on his predicament. To make me feel better about failing him.


That meeting in Otisville was not my first, or my last, eye-opening moment while working in criminal justice. I’ve spent more than twenty years in the field, serving as a public defender who handled appeals on behalf of indigent defendants, as cofounder of a law school clinic that investigated and litigated postconviction innocence claims in New York State, and as a teacher with a passion for justice reform. What I’ve learned is that my initial ideas about the fairness of the criminal process were wrong. When I was a first-year law student, one of my professors told me, “Give me procedure over substance any day. I’ll win with procedure.” I scoffed at his assertion back then, believing that substance (truth, justice, merits) would always prevail.


Experience has taught me he was right. It’s not just that legal procedure is a crucial tool we can use to fight for the innocent. It’s that the rule regime is stacked against the innocent, contrary to the popular belief that the postconviction process is full of escape hatches from the prison cell, those imaginary “technicalities” that let people loose.3 The innocent don’t always go free. You can have evidence of innocence—and no one willing to hear it.
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The term “procedure” in this book is an umbrella concept that covers the wide range of rules that govern the practice of litigation after conviction. How much time do you have to submit a notice that you would like to appeal your case? In which court must you later file your official appeal, and in what form? May you present the legal arguments in your appeal in a written document, through an in-person appearance, or both? May you raise every single alleged error that occurred at trial as part of your arguments, or only some? If you lose your first appeal, are there opportunities to “appeal your appeal” or otherwise seek relief another way? If you find new evidence of innocence after conviction, may you show that evidence to an appellate court? If not, may you put it forward through another postconviction remedy in a different court?


The government has charted the twists and turns of this procedural road through rules enacted by courts or laws passed by legislatures, and it’s up to criminal defendants to navigate them. A discussion of procedure may strike some as dry, technical, or arcane; that’s what I thought when I was a young pup sitting in my first-year law school class and rolling my eyes at the big-dog professor strutting around the room. The substance of whether, say, the police committed misconduct in a particular case—what the cops did and how that behavior measures up against the legal doctrine—felt so much more interesting, so much more important, than the procedure surrounding whether and how you could make a misconduct claim in court.


But I learned early on that procedure can’t be divorced from substance. If you can’t draw on the correct legal procedure to ensure access to the courts or to influential executive branch officials, there’s no way to alert anyone in a position of power about a substantive problem in a case. Procedure is the door that allows entry to the corridors of power, where people with the capacity to determine a criminal defendant’s fate reside. Without entry there’s no chance of justice.


Innocent defendants have passed through that door and earned justice from time to time over the past thirty years. Since 1989, postconviction DNA testing has exonerated 375 innocent prisoners in the United States, and more than 2,000 others have overturned their wrongful convictions without the benefit of that scientific tool.4 But that’s just the tip of the iceberg. Estimates about how many prisoners are actually innocent span from a low of 0.027 percent to a high of 15 percent; most range from 0.5 percent to 2 percent.5 With an American prison population exceeding one million, even some of the conservative estimates translate to thousands of innocent people.


The reason why so many innocent prisoners remain behind bars is that proving innocence after a conviction is a daunting task. DNA exonerations depend on having access to biological evidence retained from the crime scene that can be subjected to testing. Yet biological evidence is collected in only 10 to 20 percent of cases, not to mention it’s often lost or destroyed over time.6 Even more, procedural barriers to litigating cases after trial all too often stop innocent inmates from prying open the prison gates, with or without DNA. Appeals aren’t endless. Every state gives criminal defendants a guaranteed right to appeal their convictions to a higher court once and once only. It’s known as the direct appeal, and a defendant may use it to attack the evidence and rulings at trial. The legal issues you may raise on direct appeal are limited; you’re restricted to the trial record, to what happened in the lower court. Nothing outside the record is recognized. Also, appellate courts generally only review issues that were “preserved” at trial—those previously identified through a timely objection by the defense lawyer and discussed by the trial participants—and defer to most trial judge rulings. If your conviction is affirmed on appeal, you may solicit a higher court, even the United States Supreme Court, to look at your case. But it’s unlikely the court will take it on. That stage of review is discretionary, and scores of cases compete for the courts’ attention.


After your direct appeal is exhausted—you’ve lost in the highest court in your jurisdiction or been denied discretionary review—then you may go back to court and file a habeas corpus petition. This remedy, which we inherited from England, asks government officials to justify why they “have the body” in custody. Historically, it has served to correct jurisdictional or constitutional defects in a case, not to grapple with factual claims of innocence.


The one route that’s designed explicitly for innocence claims is to file a postconviction motion for a new trial based on an ancient English remedy known as a writ of error coram nobis (“before us”), which points to new discoveries that cast doubt on the integrity of the verdict. Although coram nobis procedures are geared to address questions of innocence, they are full of obstacles, including narrow definitions of what counts as “new” evidence.


Beyond that, it’s catch as catch can. Parole boards don’t view innocence claims kindly; they want to see expressions of remorse and acceptance of responsibility before releasing a prisoner to live in the outside world under state supervision. If you’re politically connected or have a particularly sympathetic case, you might ask the governor for clemency. But pardons and sentence commutations are rare. Many politicians are plagued by images of a freed inmate on a crime spree, any hope for reelection dashed.


In Bobby Fennell’s case, we simply saw no path to prove his innocence in a court of law. The direct appeal had long since been denied, it was too late to file a habeas corpus petition, even if we had a viable claim (which we didn’t), and we lacked any newly discovered evidence of innocence for a coram nobis–style remedy. Best-case scenario, we could write a letter to the parole board explaining the situation and begging for mercy.


How is it possible that a prisoner with such a credible innocence claim could have no recourse? In short, the system values finality and efficiency over accuracy, the certainty generated by a fixed end point achieved rapidly over the ambiguity of robust procedures to look at cases anew. Finality and efficiency have their benefits. If cases were never finalized, the system would collapse under the weight of its bursting docket, victims would never have a chance at closure, and guilty defendants might never be forced to take stock and reflect on their misdeeds. And if cases were not finalized in a somewhat efficient fashion, prosecutors, defense lawyers, and judges would be unable to shift their attention to other pressing matters. Viable cases would get dropped; investigations would languish; the wheels of justice would sputter.


Finality and efficiency serve to reinforce one another. Closing cases in short order preserves government resources, which is efficient for the system as a whole. Processing cases efficiently also makes it easier to close them; there are simply fewer ends to tie up. The system runs like a conveyor belt in a factory. A conviction is manufactured at the trial level before it travels up the assembly line. Judges and prosecutors quickly check its components at various workstations before putting a lid on the case for good and dispatching it to the annals of case law.


Finality and efficiency are not the only explanations for the unforgiving nature of American appellate and postconviction procedures, that’s for sure. Judges and executive branch officials often defer to decisions made at trial as an expression of respect for their peers in the system and out of a belief that a trial, with its vetting of evidence in open court, is the best forum for resolving the fundamental question of a defendant’s guilt or innocence.


Although I explore these other rationales in the pages to come, for now note that finality and efficiency are the main justifications for the procedural regime. They are important considerations, I admit. But not as important as correcting the ultimate injustice: the conviction of an innocent person. Every case where an innocent prisoner is deprived of freedom through the appellate and postconviction process represents an individual injustice and a national disgrace.


This book examines precisely why it’s so hard for wrongly convicted people to overcome procedural technicalities and prove their innocence, even when there’s good evidence they haven’t done the crime. Part I of the book considers how the rules of appellate procedure mask potential innocence cases and make it difficult to identify them. Part II analyzes how other postconviction remedies—including habeas corpus and coram nobis—offer mechanisms to detect (and correct) wrongful convictions in theory but contain a range of obstacles in practice. Part III goes beyond the judiciary to explore the executive branch, where the powers of parole and clemency could be exercised to aid the innocent but often fail to do so. Finally, Part IV delves into potential structural changes that could alleviate some of the harms inflicted by traditional procedures. It’s well past time to take a fresh look at these procedures and find ways to ensure that legitimate innocence claims are heard, investigated, and validated through exoneration.
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A few critical points before I begin in earnest.


First, BIPOC (Black, Indigenous, and people of color) communities—especially Black men—are disproportionately represented in the wrongfully convicted population, which is a symptom of a much larger societal illness. Take homicide cases. The exoneration data suggest that innocent Black defendants are seven times more likely to be convicted of murder than innocent whites.7 The stain of racial bias tarnishes every single aspect of the criminal justice system, including the appellate and postconviction process. There’s reason to think that judges more readily distrust claims of innocence by BIPOC defendants than by white ones, and that members of BIPOC communities lack meaningful access to the legal resources needed to overturn wrongful convictions.


Race and systemic racism dominate much of the contemporary dialogue about criminal justice, and rightfully so. Sometimes those issues appear explicitly in the pages of this book. More often they’re implicit in the subtext of the cases I discuss—cases with victims and defendants from different racial groups, or with jury trials that occur in nearly all-white communities. When racial bias surfaces, I emphasize its presence in the hopes of locating this book within the broader criminal justice debate. Procedure is about so much more than the technical rules of managing a case. It’s about power and control. It’s about the ways in which those at the top keep those at the bottom from moving up, ways that are all dressed up in legalese.


Second, the murder of unarmed civilians by the police, awareness of the harms wrought by mass incarceration, and the rise of Black Lives Matter have recently inspired calls to eradicate several institutions that keep the criminal justice system afloat. Campaigns to abolish prisons and to reimagine, even defund, the police have moved from the fringe to part of the mainstream conversation about justice reform. While I am sympathetic to many of those revolutionary proposals, this book has a more modest objective: to dig into one rancid slice of the massive criminal justice pie and show how appellate and postconviction procedures betray the innocent.


Finally, this book contains many stories about innocent people like Bobby Fennell. Almost all of them were eventually freed through a variety of legal maneuvers, occasionally decades after their wrongful convictions. The fact that they received freedom in the end does not mean the process works. It’s often said that justice delayed is justice denied; by that measure all of them were denied justice.


More to the point, keep the iceberg analogy in mind. The groups that litigate postconviction innocence claims in the United States lack resources to accept every case that demands justice and instead engage in triage by pursuing only the strongest.8 Those cases, compelling as they may be, must steer through the formidable procedural obstacles to exoneration. Documented exonerations therefore reflect just the relatively small number of innocent prisoners we know about. What about all the others who remain locked up, or who died in state custody? Those whose letters never reached an innocence project, whose court filings never led to a hearing, whose stories have not yet been fully told?


This book is for them. For innocent people thwarted by prison—and procedural—bars.


1















PART I



ON APPEAL
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SOME BARGAIN


How Plea Deals Evade Scrutiny


In 2007, gunmen burst into a home on Runyon Street in Detroit and killed four people, including a reputed drug kingpin.1 They nearly murdered a fifth occupant of the home, a woman who was struck with five bullets but somehow fled to a rear bedroom, where she hid under a bed. The woman later mentioned only one assailant to the police—a slim man, about six feet tall, in his early to mid-thirties. Another eyewitness described two perpetrators. He said that one, around six feet tall, carried a rifle; the other, slightly shorter, wielded a handgun. The police canvassed the area, even deploying a dog to track the killers’ scent. But they lost the trail about two blocks from the crime scene.


Around the same time, fourteen-year-old Davontae Sanford left his house to check out what was going on. Blind in his left eye, Sanford was only five feet five inches tall and weighed 150 pounds. A sergeant claimed that he tried to talk with Sanford, but the youth’s responses were evasive. Suspicious, the sergeant got permission from Sanford’s grandmother to take him to the station for questioning. They stopped at the crime scene on the way, where technicians swabbed Sanford in search of gunshot residue. Those tests turned out to be negative.


The police interrogated Sanford outside the presence of his grandmother or any other adult, contrary to Michigan law. That interrogation generated a confession of sorts. Sanford signed a statement divulging that he and four other kids had met at a restaurant to plot the attack. He recalled that they were armed with a .38-caliber gun and other weapons. Sanford insisted that he got cold feet as the plan began to take shape, and that he went home before the shooting began.


Several glaring problems emerged as the police looked into the statement, problems beyond the fact that Sanford didn’t match up—in age, height, or build—with the eyewitness accounts. First, the restaurant referenced by Sanford had been closed at the time of the incident. Second, there was no evidence that the murderers had used a .38.


The police brought Sanford to the station later that night. Taking cues from the police, Sanford modified his story. This time around, he cited the correct types of guns implicated in the crime. He also reportedly drew a map of the interior of the home where the shootings had occurred. Once again, the statement contained flaws. His alleged accomplices all had solid alibis, and the police had neglected to give Sanford his Miranda warnings—information about his rights to remain silent and to an attorney—until far into the second interrogation. Still, the police arrested Sanford, and he was charged with four counts of first-degree murder.


At age fourteen, he was looking at a lifetime of imprisonment.


The case went to trial the following year. The court gave Sanford a woeful defense attorney who’d chalked up more than a dozen reprimands and admonishments for subpar lawyering.2 The attorney not only failed to challenge the admission of the confession into evidence (despite the Miranda issue) but didn’t even cross-examine the police sergeant to undermine the credibility of the witness who’d interrogated Sanford and provided crucial testimony against him. These are basic things that any competent lawyer should and would do in a case of this magnitude.


Sanford’s lawyer told him that things were grim—that he should accept a guilty plea if he ever wanted a shot at freedom. Sanford heeded this advice. On the second day of trial, he pled guilty to reduced charges of second-degree murder and illegal use of a weapon. His sentence? Thirty-seven to ninety years in prison for the murders, plus additional time for the gun charge. If he avoided trouble during his incarceration, he might get paroled after reaching middle age. Had he gone to trial and lost, even that sliver of hope would have disappeared.






[image: image]








The Sanford case might have gone unnoticed, a nondescript chapter in the long-running narrative of blight and violence in Detroit, if not for a stunning development. A month after the guilty plea, the police arrested a suspect in an unrelated homicide. The suspect, Vincent Smothers, admitted he’d been hired to commit that crime. Then the admissions kept coming. He confessed to eleven other contract killings, including the four that Sanford had just pled guilty to. Smothers even led the police to one of the weapons from the Runyon Street murders.


Police and prosecutors did absolutely nothing to alert either Sanford or the court about this turn of events.


Sanford’s new appellate lawyer didn’t learn about Smothers’s confession until the following year. When she did learn about it, she filed a motion to withdraw Sanford’s guilty plea. What might seem like solid ground for upending a plea—actual innocence—proved to be rickety; the trial court denied the motion.


That denial instigated a journey up and down the Michigan appellate court system. In 2014, six years after Sanford’s plea, the Michigan Supreme Court clarified that a claim of actual innocence, even a strong one, was not an adequate legal basis for withdrawing a guilty plea. Instead, a plea only merited withdrawal “if the trial court determines that there was an error in the plea proceeding that would entitle the defendant to have the plea set aside.”3


The state police ultimately got interested in the case, as did Kym Worthy, the newly elected chief prosecutor in the county that encompasses Detroit. Worthy ordered state police to reinvestigate. That investigation produced a scathing 114-page report, which confirmed that Smothers and a confederate had committed the Runyon Street murders. It also exposed the fact that a police detective, not Sanford, had drawn the map of the home’s layout. The state dismissed all charges against Sanford in 2016.4


Even assuming there were some slender hooks on which to hang Sanford’s guilt back at the time of his plea in March 2008, they’d fractured completely a month later given news of Smothers’s involvement and his assistance in leading law enforcement to one of the murder weapons. Why then did it take eight more years before Sanford’s release? A key part of the delay consisted of the procedural barriers to withdrawing guilty pleas in Michigan. The state Supreme Court ruled that only evidence of an error in the plea proceeding would trigger the withdrawal of a guilty plea, not a fundamental error in the dispensation of justice.5


The Sanford case illustrates some of the hazards of the plea-bargaining process for innocent criminal defendants. They face enormous pressure to accept a plea deal or else receive a much worse outcome if they lose at trial. And if they take the plea and seek to prove their innocence down the road, they encounter hurdles in the appellate and postconviction process.


How many other innocent people have pled guilty like Davontae Sanford did? The National Registry of Exonerations lists 549 cases where people took guilty pleas and were later proven innocent.6 We have no idea whether that figure comes close to portraying the scale of the problem. What attorney is going to wage a postconviction, innocence-based challenge in a routine guilty plea case—say, a theft where the defendant got a short sentence? It’s hard enough to overturn wrongful convictions when the defendant has maintained innocence all along without the added burden of an admission of guilt at a plea hearing. For that reason, innocence projects prefer to take cases from prisoners who went to trial over those who pled guilty.7


Innocent defendants know that lawyers seldom fight to exonerate people after they’ve pled guilty. That’s partly why some of them go to trial and put their freedom on the line. But the incentives to avoid that path—to just take the deal and wish for good luck in the appellate process—can be overwhelming. Let’s explore those incentives as well as the general features of the plea-bargaining system.
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There are just enough high-profile criminal trials to give the impression that heated courtroom battles over guilt or innocence are the norm. That defendants routinely exercise their constitutional right to a trial by jury, allowing the adversary system and regular citizens to decide their future. Think O. J. Simpson. Dzhokhar Tsarnaev. Derek Chauvin. In truth, the criminal trial is a vanishing species, a casualty of the steady rise of plea bargaining.


It’s understandable why plea bargaining has displaced the American trial as the main mechanism for resolving criminal charges. Guilty pleas streamline the litigation process and suit the needs of prosecutors obsessed with conviction rates, overworked defense attorneys, risk-averse defendants, and neglectful judges tasked with managing jam-packed dockets. Defense lawyers and prosecutors tend to negotiate pleas quickly, in courthouse vestibules and local watering holes, lives and liberty bartered away by harried attorneys speaking in hushed tones. Prosecutors often demand that to get a plea bargain, defendants must not only forsake their right to trial, but also waive their right to challenge any underlying legal issues in their case later on in an appellate tribunal.


The defendant then appears in court to ratify the deal. At that hearing, the defendant admits guilt, briefly testifies about the facts of the crime, and claims he knows what he’s doing in entering the agreement and giving up his rights. A judge accepts the guilty plea and imposes the negotiated sentence, which is typically a fraction of the maximum sentence facing the defendant if the case went to trial.


Justice signed, sealed, and delivered in a matter of minutes.


At first blush, plea bargains seem like a win-win for all key players.8 A prosecutor can secure a conviction without the time, expense, and risk of a full-blown trial, and spare crime victims the agony of testifying. A defendant can lock in a sentence that’s preferable to what he’d likely receive after being found guilty at trial. A defense lawyer can cut her caseload while feeling that she benefitted her client. Judges profit from this arrangement too, as they barely inspect pleas before approving them. This keeps the wheels of “justice” spinning without getting mired in lengthy proceedings, much less risking reversal on appeal.


The upshot of these incentives? Approximately 95 percent of criminal cases are resolved through plea bargaining, a percentage that’s gone up since the “tough-on-crime” era of the 1980s.9 The criminal trial is not just endangered. It’s practically extinct.


But the purported advantages of plea bargains wither on closer examination, especially for the innocent. Prosecutors, not judges and juries, dictate the outcomes of cases by crafting plea offers on their own that effectively determine defendants’ fates. This creates a terrible quandary for defendants. Take the deal and sacrifice your right to a trial, or roll the dice and potentially receive a much stiffer punishment. What’s gained in this process is efficiency and finality. What’s lost is a public reckoning and a thorough accounting of the facts in an open forum. And what’s unknown is whether the defendant is actually guilty.


Defendants who proceed to trial after shunning a generous plea offer are playing with fire. Indeed, exercising the right to a jury trial is poor consolation to someone later socked with a sentence many multiples of the one contained in the plea offer. This is troublesome enough for any defendant. But what if you’re innocent? And what if your innocence claim is hard to prove? Maybe you have a shaky alibi, or the major eyewitness against you is a prominent member of your community and likely to be believed. Do you turn down an offer of a lighter sentence in exchange for just saying you did it? Or do you stick to your guns, head to trial, and run the risk of a much harsher punishment if you lose?


One of my former clients experienced this dilemma.
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At 8:20 p.m. on February 3, 1999, a large white man entered El Classico Restaurant in Brentwood, New York, on Long Island.10 The place was desolate, with only a cook and a waitress inside. The man ordered a shrimp dinner. While the cook prepared it in the kitchen, the man withdrew a knife, put it to the waitress’s throat, and demanded she open the cash register. She obeyed. Thirty-two dollars and change. That’s all that was in the till. He grabbed the money; she screamed. The cook rushed out, catching a glimpse of the perpetrator as he fled in a white car with a “T” and a “1” in the license plate.


The police arrived. They showed the cook and the witness a “six-pack”—a photo lineup of six men who matched the initial description of the robber. All of them were heavyset, white, and thirtysomething. The two eyewitnesses looked at the lineup and separately identified Stephen Schulz as the perpetrator. He fit the bill in two key respects. First, he was six feet two, 250 pounds, and in his midthirties. Second, he had a criminal record. But nothing in his past indicated a proclivity for violence or the use of a weapon.


The police confronted Schulz. He said that he was home with his roommate watching television at the time of the incident. Unmoved, the police arrested him, and prosecutors later filed robbery charges. As he was too poor to pay for an attorney, the court assigned a lawyer to represent him.


Schulz languished in county jail for several months awaiting trial. During his stint in lockup, he came across an article in the local paper that caught his eye. A man named Anthony Guilfoyle had just pled guilty to six storefront robberies in the Brentwood vicinity that had occurred between January and March 1999, bookending the El Classico theft. Guilfoyle had used his bulk—he was six feet four and weighed more than three hundred pounds—to intimidate employees into handing over money. A mug shot accompanied the story. Puffy cheeks, thick neck, messy hair. He looked a lot like Stephen Schulz.


Schulz’s sister called his lawyer. She yelled about Guilfoyle and begged for an investigation. The lawyer didn’t comply. Instead, he basically cautioned, Let’s see how the case plays out.11


Well, here’s how it played out. The prosecution offered Schulz a deal to plead guilty and get three years in prison. It was an attractive proposal considering the severity of the crime and the length of Schulz’s record. He was facing much worse if he lost at trial: a decade or more behind bars. The situation put Schulz in a bind. On the one hand, the case had holes, and proving guilt beyond a reasonable doubt might be tough for the government. That’s one explanation for the generosity of the plea offer; prosecutors didn’t want to “lose” at trial. On the other hand, there’s no sure thing in trial practice. Did Schulz want to wager years of his life by going to trial to prove his innocence?


He did.
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At Schulz’s trial, the prosecution relied on testimony from the cook and the waitress. The cook insisted the man sitting at the defense table was the person who robbed El Classico. What came out, though, was that the cook had a criminal weapon-possession charge that had gone away during the gap between the robbery and the trial. The defense failed to establish that the cook’s testimony was a quid pro quo—a promise to testify against Schulz in return for dismissal of the gun case—but it became clear there was reason to doubt the cook’s veracity.


An even more remarkable thing happened when the waitress took the stand. The government asked if the man who had robbed her was present in the courtroom. We’ve watched this scene countless times on film. In the cinematic version, the victim either points a wobbly finger at the defendant and collapses into tears, or boldly brands the defendant her assailant. But here the witness paused and said no. Now that she saw him in the flesh, as opposed to in a picture, she realized Schulz wasn’t the guy. The robber was taller and heavier.


Schulz’s defense lawyer had a tactical choice to make. He could display Guilfoyle’s photo to the waitress on cross-examination. Yet he hadn’t interviewed her beforehand and didn’t know what she might say.12 If she identified Guilfoyle, bravo. If she didn’t, then that line of questioning would undercut the strength of her astonishing refusal to identify Schulz in court. An old adage of trial work is that you should never ask a question on cross if you don’t know the answer. So the lawyer went for a middle-of-the-road strategy, somewhere between showing her the picture and bypassing the topic altogether. He tried to get Guilfoyle’s photo admitted into evidence to allow the jury to see on its own how he resembled Schulz. It was a bid to create reasonable doubt, pure and simple. The judge didn’t let the photo in, however, because he didn’t detect a “sufficient nexus” between Guilfoyle and the El Classico robbery to justify admission.13


Without either testimony from the waitress about Guilfoyle or admission of the photo into evidence, the jurors had only an inkling of a possible other culprit. And that inkling didn’t do the trick for Schulz. The jury found him guilty of robbery. The judge later sentenced him to eleven years in prison, nearly four times the plea offer.


After Schulz landed at a state correctional facility, he wrote to the Second Look Program at Brooklyn Law School. I was running the day-to-day operations of the clinic at the time and reviewed his letter. Among the first things our new client told me: I wish I’d taken the plea.






[image: image]








The Schulz case reveals the main drawbacks to a case-processing system that relies so heavily on guilty pleas: the pressure on the innocent to take a deal, and the severe consequences that might flow from a refusal to do so. How did we get to this point?


Some defenders of plea bargaining view the practice as a venerable institution that evolved steadily from seeds sown in colonial America. But the historical record tells a different tale.14 Although guilty plea rates climbed in the latter part of the nineteenth century, pleas were still rare and their popularity varied from state to state. Even as late as the 1920s, the legal community disapproved of plea bargaining.


Then came a perfect storm that blew apart the trial-centric model. Criminal activity soared, partly due to Prohibition, and legislators responded to an alarmed electorate by expanding the criminal code to encompass a wider range of behavior. Shortly thereafter, the United States Supreme Court revolutionized pretrial criminal practice by vesting defendants with greater protections. The Justices issued opinions that made it easier for defendants to attack police investigative techniques that violated the prohibition against “unreasonable searches and seizures” under the Fourth Amendment. Other cases, like the celebrated Miranda decision, put the spotlight on police interrogations that ran afoul of the Fifth Amendment privilege against self-incrimination. Suspects now had certain rights while in police custody, including a right to remain silent and a right to an attorney even if they lacked the resources to pay for one. These Fourth and Fifth Amendment challenges usually took the form of pretrial motions to “suppress” the evidence procured as part of the allegedly illicit search or interrogation. If the defense succeeded with its suppression motion, the evidence couldn’t be used by the prosecution at trial. Courts had to devote much of their energy to hearing and ruling on those motions.


An administrative crisis took root. More cases—involving more types of crimes and more extensive pretrial litigation—flooded the courts. Perhaps this crisis could have been averted had politicians funded increases in judicial, prosecutorial, and defender resources. That didn’t happen. Passing new criminal statutes was more politically feasible than providing the means to enforce them. And plea bargaining served as the levee to keep the system above water.


By the middle of the twentieth century, plea bargaining had become a vital, maybe even the defining, feature of the criminal justice terrain. It achieved landmark status when the Supreme Court issued five opinions clustered from 1970 to 1971 that gave its blessing to the practice. One of those cases summarized the virtues of plea bargaining:


Disposition of charges after plea discussions is not only an essential part of the process but a highly desirable part for many reasons. It leads to prompt and largely final disposition of most criminal cases; it avoids much of the corrosive impact of enforced idleness during pre-trial confinement for those who are denied release pending trial; it protects the public from those accused persons who are prone to continue criminal conduct even while on pretrial release; and, by shortening the time between charge and disposition, it enhances whatever may be the rehabilitative prospects of the guilty when they are ultimately imprisoned.15


The Supreme Court correctly labeled plea bargaining “an essential part of the process.” But calling it “highly desirable” is a much more dubious proposition.


It’s true that plea bargaining became a way to avoid the costs of drawn-out litigation. Judges, prosecutors, and defenders could all manage higher caseloads if they were relieved of the burden of actually trying cases. Yet the interests of individual defendants were not necessarily aligned with those of the institutional players. If a defendant had a chance to suppress evidence seized by the police after a shoddy Fourth Amendment search, then it made sense to litigate the issue. If generating reasonable doubt was a possibility, going to trial looked like a good option.


So incentives had to be calibrated to scare defendants into taking the deals, and prosecutors possessed the discretion to achieve this by choosing what sentence to offer and often what crime to charge. The main incentive for defendants to strike plea bargains lies in the discrepancy between the sentence included in a plea offer and the one they may get if convicted after trial. The greater the discrepancy, the greater the pressure to take a plea. A 2013 report by the nonprofit group Human Rights Watch quantified this phenomenon in the context of federal drug crimes. It found that the “average sentence of federal drug offenders convicted after trial was three times higher (16 years) than that received after a guilty plea (five years and four months).”16 A similar differential was on display in the Schulz case: a pretrial guarantee of three years in prison versus a posttrial risk of more than a decade. Critics of this practice call the differential a “trial tax,” a levy imposed on defendants who exercise their right to a jury trial, as Schulz did. Advocates term it a “plea discount,” a deal afforded to defendants who don’t glut the docket.


What’s more, the nature of the plea offer may fluctuate based on the strength of the case. If the prosecutor has ample evidence against the defendant—and therefore a high chance of getting a conviction at trial—then the differential reflected in the plea might be slight. If the prosecution is unsure about its trial prospects, then the gulf between the offer and the defendant’s exposure at trial might be wider.17 Put another way, weak cases often yield lavish plea offers. This may prove enticing to defendants unaware of the frailty of the evidence—and who may be innocent.


Some jurisdictions recognize variations on the traditional plea, known as no-contest and Alford pleas, which contain a further enticement. These types of pleas permit defendants in weak cases to accept the criminal charges against them without formally admitting guilt on the record.18 While these alternatives have their merits, they generally provide an additional, perverse inducement to get the innocent to throw in the towel by agreeing to a plea, waiving their right to trial, and incurring a conviction and punishment for something they didn’t do.


Regardless of whether you take the tax or the discount view of plea bargaining, the whole system might be more justifiable if defendants had access to adequate information about the strength of the case against them. Under a market theory of plea bargaining, each side calculates the risks and benefits of going to trial versus securing a plea, and reacts accordingly. Scholars talk about this in terms of negotiating under the “shadow of trial.”19 A well-informed defendant can measure the likelihood of conviction at trial and determine whether it’s prudent to take the plea.


But an information asymmetry exists. Prosecutors have the police reports, the names of potential witnesses, and the physical evidence. They’re not obligated to disclose much of this to the defendant prior to trial. In lots of states, prosecutors need not even turn over their witness lists.20 Based on a 1963 Supreme Court case, Brady v. Maryland, prosecutors must disclose certain things to the defense before trial, so-called exculpatory evidence that is favorable to the accused and material to guilt or punishment.21 Yet even some Brady evidence that must be turned over prior to trial may stay hidden before the entry of a guilty plea.22 Many defendants have attorneys who make their living through a volume business of resolving large quantities of cases swiftly, and who lack investigative resources to dredge up this evidence on their own. Negotiating in such a vacuum may prompt defendants, especially those who are risk averse, to underestimate their odds of success at trial and overestimate the strength of the government’s case.


Small wonder so many defendants plead guilty.


Trial judges could stop the plea machine or simply slow it down. But they don’t; the formal entry of a defendant’s guilty plea is a brief affair. Endorsing a plea without painstaking examination allows trial judges to plow through their own dockets at a rapid clip. Court administrators and outside evaluators often assess judges based on their “dispo” rate, the speed with which they dispose of cases. Those evaluations may affect a judge’s ability to earn a promotion or just hang on to her job in states that elect judges or subject them to retention votes.23 Judges can also rationalize the cursory plea process with classic diffusion-of-responsibility thinking. The prosecutor, defense lawyer, and defendant all have greater knowledge about the case in its early stages than the judge, so it seems appropriate to defer to their arrangement. Trial judges tend to encounter the same prosecutors and defense lawyers each day. They need a smooth working relationship to do their jobs. Gumming up the works by second-guessing plea bargains may not advance any of their professional goals.


Another branch of the judiciary—appellate judges—could scrutinize pleas to protect against miscarriages of justice. These jurists are removed from the trenches and don’t interact regularly with the actors who produce the steady stream of guilty pleas on the criminal court assembly line. But despite their distance from the daily grind, appellate judges suffer from some of the same pressures to churn through their dockets as their lower-court colleagues. These pressures deter them from dismantling guilty pleas and reconstructing the available evidence to see whether justice was served.


Even if appellate judges were inclined to be vigilant in reviewing plea cases, there are procedural impediments to doing so. First, there are restrictions on formally withdrawing a guilty plea, as we saw in the Davontae Sanford case from Detroit. Second, as mentioned earlier in this chapter, many defendants are asked to waive their right to appeal any issues in their case as a condition of their plea agreement.24 These waivers generally weather constitutional challenges on the grounds that they are just one of numerous rights that defendants must forego to get the benefit of a plea. Over the past few decades, appeal waivers have become a key element of the plea-bargaining “game,” to the consternation of some observers.25 A direct consequence of these waivers is that many pleas never reach an appellate tribunal for review.


Appeals courts occasionally dodge the obstacles posed by waivers by deeming them coercive based on the facts in particular cases.26 Even then, looking under the hood of a run-of-the-mill plea deal reveals little. Often the court file amounts to a thin transcript from the plea proceeding in which the defendant owns up to his misdeeds and admits to the facts. Sometimes the file includes evidence from a suppression hearing that preceded it and that concerned a Fourth or Fifth Amendment issue. There might be vague arrest reports or minutes from a grand jury proceeding. That’s about it. Identifying a wrongful conviction under those conditions involves clairvoyance more than deduction.
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How could we improve the current plea-bargaining system to reduce wrongful convictions at the front end and increase the chance of detecting (and overturning) them at the back end? Yes, some guilty defendants get a “good deal.” But what’s lost is priceless for the guilty and innocent alike. No vetting of the facts, no transparency, no jury verdict. In a sense, no justice.


We could abolish plea bargaining. We really could. Granted, it’s a pipe dream—not only because the practice is entrenched, but because abolition is impractical. Without an enormous infusion of resources, the criminal justice system would fall apart if plea bargaining were eliminated, crushed by the avalanche of trials. Prosecutors might react by bringing fewer charges and reducing caseloads. Yet that would antagonize the police, with whom they enjoy a codependent relationship. Police make arrests, prosecutors validate those arrests by filing criminal charges in court, and police help prosecutors by making sure witnesses appear at trial and by testifying themselves.


Eradicating plea bargaining could work, perhaps, if decriminalization truly took off. Fewer crimes on the books, fewer arrests, fewer criminal charges, fewer cases heading to trial. The decriminalization of low-level vice crimes is politically popular at the moment, as is the trend toward electing “progressive prosecutors” who pledge to wield their discretion more fairly.27 There are limits, though, to how receptive the public might be to the perception of a “soft on crime” movement across the board, especially when it comes to serious, violent offenses.


Also, abolition has been on the table before. Alaska eliminated plea bargaining in 1975.28 The rationale was grounded in fairness, with the governor at the time proclaiming that the new policy was designed to counter “weakened public confidence in the administration of justice.” The conditions seemed ideal. Small population, small(ish) amount of criminal activity, creative attorney general, open-minded governor. The results were initially promising. Although the number of trials in the state rose by 37 percent in the year following the ban, the system appeared capable of absorbing the surge. But the experiment didn’t last. A new state attorney general relaxed plea policies in 1980, and bargaining was officially back in the 1990s. By the 2010s, nearly 97 percent of Alaska’s criminal cases resulted in pleas. Those who’ve studied the history of plea bargaining in Alaska attribute the demise of the ban to a change in personnel in the attorney general’s office and a decline in state revenues. Trials don’t come cheap.


Finally, let’s not lose sight of the fact that plea bargaining has its advantages. If done properly, it guarantees that guilty defendants get some form of punishment, and it saves crime victims from having to testify. Maybe the answer lies not in abolition, but in reform. Here are some ideas about how to reduce the chance that innocent defendants will plead guilty to something they didn’t do.29


Limit the size of the trial tax/plea discount. The most galling aspect of our plea system is the huge differential between a defendant’s potential plea and posttrial sentences. It’s hard to resist the invitation to plead out when you’re offered one year in prison while facing six if convicted after trial. Although there has to be some differential—otherwise it wouldn’t be a bargain and no one would take the plea—let’s decrease the gap.30


Italy has sought to do this.31 That country restricts its mode of plea bargains to relatively low-level offenses where the stakes aren’t too high. It also only permits a negotiated sentence reduction equal to one-third of the defendant’s sentencing exposure if the case were to go to trial; a person looking at a six-year sentence in Italy could be offered no less than four in a plea arrangement. Skeptics might view this approach as imposing a “mandatory minimum” sentence on the parties’ negotiations that could prolong many prison terms. Even so, similar rules in the United States could ease the pressure on the innocent to take a plea while retaining a motive for the guilty to seriously consider the offer.32


Give defendants access to information. A modified plea system, with caps on the trial tax/plea discount, would still contain hazards. Some innocent defendants might succumb to the temptation to take the deal—and a worse one than before—if they think the government has accumulated a mountain of evidence against them.


So let’s put defendants in a better position to evaluate the strength of the case by requiring the prosecution to turn over the evidence in its possession before a plea bargain is struck. Scholars often call for “open file” discovery practices in which the government must reveal everything to the defense.33 Advocates of open file discovery laud its potential to level a playing field currently tilted sharply against defendants. Opponents decry it as unworkable and a recipe for disaster by putting witnesses at risk of intimidation and giving the accused a chance to fabricate a defense to neutralize the evidence. Some on the left fear it might give defendants a false sense that they are receiving every shred of information.


Even without complete disclosure, defendants on the verge of entering a guilty plea should at least get the information from the prosecution they’re entitled to receive before trial, scanty as it is. That means Brady material. The Supreme Court has never held that this information must be turned over before a guilty plea, only that it must be disclosed prior to the beginning of trial. This must change, either by convincing the Supreme Court to reconsider its position or by enacting laws in each state to mandate disclosure during plea negotiations.34 Imagine if before any plea, prosecutors turned over all leads about third-party suspects, contradictory statements by government witnesses, evidence of police misconduct, and so on. Defendants armed with this information could see the contours of the case more clearly, make more-informed decisions about their prospects at trial, and weigh plea offers more accurately.


Foster real review. As noted above, trial judges have many reasons to keep their distance from plea negotiations until the bitter end, and then to engage in a perfunctory review. These reasons include efficiency and the opportunity to blame other actors for any flaws in the plea. Another chief reason is that we tell them to stay out of it. The Federal Rules of Criminal Procedure, as well as the rules in several states, formally limit judicial involvement in the criminal plea process. This stands in contrast to civil litigation, where judges are encouraged to play active roles in brokering pretrial settlements.35 To be fair, there’s some justification for keeping criminal court judges at bay. If negotiations were to falter after the judge’s intervention, there could be worries about retaliation during the trial or on sentencing day. Also, asking judges to intervene without a full grasp of the facts could be less than helpful and bog down the process.


That said, it’s bizarre that we nudge criminal court judges out of the plea process. Judges may not know the minutiae of a case, but they have fewer preexisting views about the matter than prosecutors. This may allow them to be more objective. Plus, judges can give defendants a realistic sense of what sentence they’re facing after trial. As for the concern about retribution in the event of failed negotiations, those cases could be reassigned to a different judge.


Some states have encouraged more involvement by judges in plea negotiations. A study of two of those states—Connecticut and Florida—found that “a judge’s early input into plea negotiations can render the final disposition more accurate and procedurally just.”36 Reports from another state that permits judicial intervention in the plea process, New York, are less rosy. A 2021 survey of defense lawyers indicated that 72 percent believed that New York state judges pushed defendants to plead guilty by using or threatening enhanced sentences after trial.37 Despite these mixed results, greater judicial monitoring of pleas could shore up the transparency of the process and its legitimacy.


In tandem with oversight by trial judges, let’s also coax appellate courts to monitor pleas more closely. The first step would involve banning appeal waivers as a condition to a plea. It’s one thing to ask a defendant to waive his right to a jury trial; it’s relatively easy to understand the costs and benefits of doing so. It’s something else to ask a defendant to waive his right to appellate review at a time when any issues on appeal might be unknown, potentially unknowable, or at a minimum tough to comprehend. Courts should also be more amenable to withdrawing guilty pleas when there’s palpable evidence of innocence, rather than just deficiencies in the plea proceeding. Had this mindset been in place in 2008, Michigan appellate judges might have freed Davontae Sanford years before they actually did.


If we tweaked the plea system in these ways, cases with legitimate innocence claims might go to trial more often, giving defendants a better opportunity to demonstrate they’re not guilty of the crimes they’ve been accused of. But that doesn’t mean the truth will prevail at trial—or that the appellate process is set up to course-correct when a trial fails to sort the guilty from the innocent.
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