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AUTHOR’S NOTE




I have made some admittedly arbitrary and subjective decisions

respecting which Supreme Court cases deserve to be included in the forty-four

cases that are featured in this book. Many cases, while of great importance

within the context of a specific legal issue, do not have a broader societal

impact. There are cases that may seem significant now, but are likely to fade

over time. And there are cases that fall into gray areas that require difficult

judgment calls. I have done my best to apply these and a myriad of other

criteria to the task.




My decisions are, certainly, subject to what would be a healthy

and (at least for me) enjoyable debate. For example, National Federation of

Independent Businesses v. Sebelius

(2012) established

(in a convoluted way) the constitutionality of the core provisions of the

Affordable Care Act—“Obamacare”—but beyond that, it did not secure the future

of Obamacare or establish or clarify constitutional principles that will

substantially influence the law beyond that immediate result. Similarly, in

Shelby County v. Holder (2013), the Supreme Court overturned a

provision of the Voting Rights Act that had prohibited nine states with a

history of discriminatory voting practices from changing their election

procedures without approval by the federal government—an important decision for

voters in those states but, most likely, not a decision that will have a major

impact on the law outside of that context.




Once the forty-four cases were selected, I struggled to

objectively explain and analyze them, as well as the competing viewpoints they

have engendered. I have also struggled to base my criticisms of judicial

opinions and approaches on law and logic, and not on my personal viewpoints. I

will consider those struggles to have been a success if this book equips the

reader with enough information and insight to tell me how and why I failed.






























INTRODUCTION




“A GOVERNMENT OF LAWS, NOT MEN”




High school civics students are taught that our system of

government is composed of three branches: the legislature makes the laws; the

executive enforces the laws; and the courts interpret the laws. As for the

Supreme Court, they know that it is the highest court in the land—the final

word on legal disputes.




So far as it goes, all of this is true. But to describe the

Supreme Court in this way is to describe champagne as grape juice, or the Grand

Canyon as a river valley—accurate to a point, but so shallow and incomplete as

to be grotesquely misleading. Over 175 years ago, Alexis de Tocqueville, the

celebrated French political observer, studied the Supreme Court and concluded,

“A more imposing judicial power was never constituted by any people.” The same

holds true today. 




The Ultimate Check and Balance: “Judicial Review”




Like the highest courts of other democracies, the Supreme Court

has the authority to decide, once and for all, what important laws really mean

when applied to the real-life situations that arise after the laws are enacted.

Does the Civil Rights Act of 1964 protect women against sexual harassment? Does

the Americans with Disabilities Act cover people with certain heart conditions?

Various lower courts disagreed. The Supreme Court interpreted the wording and

intent of the statutes and made a ruling. End of controversy.




But the most momentous role the Supreme Court plays in our society

extends well beyond interpreting statutes: The Supreme Court serves as the

ultimate interpreter and protector of our most fundamental rights—the rights

set forth in the Constitution. Most historians agree that the American

Constitution is the oldest national constitution still in effect, and it has

stood the test of time for a reason. The framers of the Constitution drafted a

document that was definitive in many respects, but also sufficiently vague so

that it could be applied to unimaginable, changing circumstances. The framers

of the Constitution knew things would change—as, of course, they did: No one

could have anticipated the industrial revolution, or the aftermath of slavery,

or World War II, or the Internet. They needed a mechanism to breathe continuing

life into the Constitution. They needed, and therefore created, the Supreme

Court.




The Supreme Court keeps the Constitution alive in two related

ways. First, in the same way it interprets statutes, it interprets the

Constitution. Does the First Amendment right of free speech allow you to burn

the flag as a political statement? Does the Constitution’s “Commerce Clause”

allow Congress to outlaw racial discrimination, or Internet pornography?

Supreme Court justices decide these issues, and the myriad of other questions

that define our rights and lifestyles, through a process that is both rooted in

historical precedent and at the same time highly intuitive and dependent on

individual value judgments and philosophies. Through it all, the goal is to

somehow determine what a group of eighteenth-century scholars, farmers,

businessmen, soldiers, and politicians really meant by the words they wrote,

and what they would have done if faced with a twenty-first century they could

not have hoped to envision.




The second way the Supreme Court empowers the Constitution is what

stupefied de Tocqueville and so many others who have studied our democracy: the

Supreme Court has the authority to decide that any act of a government

official, and any law passed by a government body, violates the Constitution

and is therefore invalid and of no effect. This power, termed the power of

“judicial review,” is virtually limitless. It encompasses the right to void the

decisions of township officials, mayors, governors, and the president of the

United States. It includes the right to strike from the books any township

ordinance, state law, or Act of Congress. Supreme Court justices are appointed

for life and, therefore, do not have to worry about making the popular

decision, as opposed to the right decision. They can just say no.




This is a remarkable aspect of

the American way of life. Through its proper exercise, the Supreme Court

can ensure that it is the Constitution—not the people who happen to populate

the Congress or the White House or the local city hall at any given time—that

defines the extent to which our property and liberty can be compromised by our

government.




This ultimate check and balance makes us what billions of people

in the world strive to be—what John Adams first called a “government of laws,

not men.”




The Supreme Court has not been shy about using its authority. At

times, the Supreme Court justices have made decisions that were welcomed when

they were handed down, but are now seen as horrifically wrong, even repugnant.

At other times, they have made decisions that were reviled, but are now seen as

bastions of freedom and wisdom. Either way, it is difficult to overstate the

influence the Supreme Court wields. The Supreme Court desegregated American

schools. The Supreme Court allowed the internment of Japanese-Americans during

World War II. The Supreme Court decided who you may, and may not, refuse to

serve or hire in your restaurant or accounting firm. The Supreme Court decided

what your rights will be if your supervisor sexually harasses you. The Supreme

Court decreed and defined the right to an abortion. The Supreme Court decided

how the forty-third president of the United States would be elected. The

Supreme Court defined the role of money in politics. The Supreme Court determined

when your town council may appropriate your backyard and make it a parking lot

for a shopping mall. The Supreme Court defined your right to carry a gun.




And it will be the Supreme Court that will resolve the hot-button

issues of the twenty-first century. To what extent may the right to an abortion

be regulated? Will your school board be permitted to require your child to

study “intelligent design” over your objection? What restrictions will be

permitted on “the right to bear arms”? To what extent will the federal

government be permitted to monitor your e-mails, location, cell phone, and bank

accounts in the name of national security? How far can we go in the effort to

effectively limit the influence of corporate money in American elections? How

will we deal with the myriad of issues, some known and many yet to be

discovered, that the Internet and related technologies will present?




There is no appeal from a Supreme Court decision. It speaks last.




It is not surprising that the appointment of a Supreme Court

justice stirs passions, argument, and multimillion-dollar lobbying efforts—few

persons in our society have more power to define how we live.




What Exactly Is the Constitution?




During the Revolutionary War, the colonies were bound together

through the Articles of Confederation, which created a very loose central

government composed only of Congress. Because there was no national president

or judiciary, Congress had no way to enforce what it decreed, and it was left

to the various states to comply on, essentially, a voluntary basis. The states

were often less than cooperative, and many sought to compete, rather than

cooperate, with each other. It was obvious that the colonies would never become

a “nation” under the Articles, and this reality created the impetus for the

Constitutional Convention in Philadelphia, at which the Constitution was

drafted in 1787. The Constitution then had to be ratified by each of the

states, a process that took two years of contentious proceedings, after which

the Constitution became effective in 1789.




The Constitution is, by its own words, the “supreme law of the

land.” Most of the Constitution deals with the creation of a federal

government—establishing the three branches; defining their powers; and, very

important to the framers, limiting their powers. Several of the cases discussed

later focus on the national crises that have accompanied the battles among the

branches of government, and the battles among the federal government and the

states over the limits of their respective spheres of authority. It is always

left to the Supreme Court to interpret the Constitution and resolve these

potential fractures in the system—as, for example, when Truman took it upon

himself to seize the steel industry during the Korean War, or when Nixon

refused to turn over his tapes to Congress in the Watergate scandal.




The Bill of Rights




The Bill of Rights is composed of the first ten amendments to the

Constitution. The fear among many of the Founding Fathers and many of the

states was that the central government created by the Constitution could become

tyrannical if the people were not guaranteed certain basic rights. Spurred by

those concerns, within a few years after the Constitution was adopted, the Bill

of Rights, encompassing many of our most fundamental bedrock freedoms, was

finalized and ratified by the states. As Justice Robert H. Jackson once

explained it, “The very purpose of a Bill of Rights was to withdraw certain

subjects from the vicissitudes of political controversy, to place them beyond

the reach of majorities and officials and to establish them as legal principles

to be applied by the courts.”




The essence of the Bill of Rights is set forth below.




FIRST AMENDMENT:

This amendment prohibits the government from making any laws “respecting an

establishment of religion,” or prohibiting “the free exercise” of religion, or

“abridging the freedom of speech.” The First Amendment also protects the right

of the people to assemble and petition the government for redress of

grievances.




SECOND AMENDMENT:

This amendment includes the often-quoted “right of the people to keep and bear

arms.”




THIRD AMENDMENT:

This amendment, a reaction to the way in which the British treated the

colonists, provides that no soldier shall be quartered in any house without the

consent of the owner.




FOURTH AMENDMENT:

This amendment protects the people against “unreasonable searches and seizures”

by the government and requires that warrants be issued only on probable cause,

and with specificity.




FIFTH AMENDMENT:

This amendment provides a multitude of rights. It defines how certain

indictments must issue. It protects people against “double jeopardy” (that is,

being tried twice for the same crime). It provides the right against

self-incrimination. It provides that persons may not be “deprived of life,

liberty, or property, without due process of law.” And it provides that private

property may be taken by the government for public use, but that just

compensation must be paid.




SIXTH AMENDMENT:

This amendment provides criminal defendants with the right to a speedy and

public trial by an impartial jury. It also provides a defendant with the right

to be informed of the charges made, to confront the witnesses against him, to

subpoena his own witnesses, and to have the assistance of counsel.




SEVENTH AMENDMENT:

This amendment provides for the right to a jury trial in certain civil cases.




EIGHTH AMENDMENT:

This amendment prohibits “cruel and unusual punishment” and forbids excessive

bail and excessive fines.




NINTH AMENDMENT:

This amendment clarifies that although the Constitution provides certain rights

to the people, it is not to be interpreted as diminishing all of the other

rights the people have under the law—in other words, the Constitution is not

the only source of the people’s rights.




TENTH AMENDMENT:

This amendment provides that all rights not delegated by the Constitution to

the federal government are to be retained by the states or the people.




 




A great many Supreme Court cases focus on the effort to define and

protect the rights of Americans as set forth in the Bill of Rights—and what to

do when those rights conflict with one another. Several of those cases are

discussed in the chapters that follow.




The Fourteenth Amendment




The Fourteenth Amendment to the Constitution was passed in 1868.

It includes various sections, but the most renowned section includes the

provisions known as the “Due Process Clause” and the “Equal Protection Clause,”

which guarantee basic freedoms that, like the Bill of Rights, have been

continuing focal points for the Supreme Court: “No State shall make or enforce

any law which shall abridge the privileges or immunities of citizens of the

United States; nor shall any State deprive any person of life, liberty, or

property, without due process of law; nor deny to any person within its

jurisdiction the equal protection of the laws.”




The specific wording of the Bill of Rights prohibited the federal

government, but not the state governments, from compromising fundamental

freedoms. The Fourteenth Amendment was enacted in the wake of the Emancipation

Proclamation in order to make it clear that, at the very least, the states owed

constitutional duties of due process and equal protection to all persons.

Ultimately, the Fourteenth Amendment was interpreted by the Supreme Court to

require that the states also respect the core provisions of the Bill of Rights,

such as free speech, the free exercise of religion, the right to counsel, and

so on.




Particularly in the twentieth century, the Supreme Court has

addressed numerous issues arising from the reluctance of some states to comply

with notions of due process and equal protection and to fairly apply the Bill

of Rights. This has led to colossal societal changes, such as desegregation,

restrictions on the role of religion in schools and government, and the rights

of the accused. Some of the most important of these cases are explained in the

chapters that follow.




How the Supreme Court Works




The cases in this book illuminate how the Supreme Court has

interpreted the Constitution and used its power of judicial review to define,

and redefine, our way of life. To better understand how these cases came to be

decided, it helps to understand what the Supreme Court is and how it goes about

its business.




The Supreme Court is composed of a chief justice and eight

associate justices, all of whom are nominated by the president and confirmed

with the “advice and consent” of the Senate. The senatorial confirmation

process entails a detailed investigation, a lengthy Judiciary Committee

hearing, and a full Senate vote. Particularly in the last twenty years, Senate

confirmation has become a harrowing experience, drawing extensive television

coverage and well-funded lobbying efforts reinforced by major media campaigns.

The politicization of the process was amply demonstrated after the 2016 death

of Justice Scalia, when the Senate majority leader and Judiciary Committee

chair quickly announced that they would not so much as consider President

Obama’s nominee until a new president was inaugurated in 2017, effectively

emasculating the Court’s ability to decide close cases in the interim.




Presidents typically nominate someone they believe will share

their political and judicial philosophies, but the history of the Supreme Court

is replete with justices who were supposed to be of one stripe, and turned out

to be much different. A lifetime appointment to a position with the power to

change fundamental rights and national policies, free from direct political

pressures, can easily change one’s perspective and ideology.




President Eisenhower, for instance, appointed Chief Justice Earl

Warren, believing that he would be a conservative jurist. Warren turned out to

be one of the most liberal and activist chief justices in history, prompting

Eisenhower to call the appointment “the biggest damn-fool mistake I ever made.”

When Justice David Souter was nominated in 1990, the National Organization of

Women, believing he would seek to overturn Roe v. Wade, distributed

flyers blaring “Stop Souter or Women Will Die.” After he was confirmed, Justice

Souter helped write the opinion reaffirming the continuing validity of Roe

v. Wade.




In rare instances, such as boundary-line disputes between states,

the litigants have a right to bring their claim directly to the Supreme Court.

Otherwise, the Supreme Court gets to choose the cases it hears. After a case

has been decided by a lower state or federal court, a litigant has the right to

file a petition with the Supreme Court seeking a “writ of certiorari,” the

technical term for the writ the Supreme Court issues when it agrees to hear and

decide an appeal.




Typically, the Court will consider something in the neighborhood

of seven to eight thousand such petitions a year. In the selection process, the

justices look for cases of constitutional significance and other matters of

national importance. After an initial screening process that eliminates most of

the petitions, the justices meet to consider the remaining petitions on

Wednesdays and Fridays in a secure conference room, in which no outsiders are

allowed. The justices study the petitions well in advance of this conference,

and, after the chief justice opens the discussion by summarizing each case,

each justice then speaks, in order of seniority. The most junior justice has

the task of guarding the door: if reference material or anything else is

needed, the junior justice notifies an attendant stationed outside of the

conference room, and then, outside the door, receives whatever was requested.

No one enters the room.




It takes a vote of four justices to “grant cert,” as it is

colloquially called. If “cert” is not granted, the decision of the lower court

remains undisturbed. From the thousands of petitions for certiorari it receives

each year, the current Court typically accepts about eighty cases on which it

renders written decisions.




Each Supreme Court term begins on the first Monday in October.

Well before each Court session, the lawyers representing the parties submit

detailed briefs, which the justices carefully study. During Court sessions,

which are open to the public, the lawyers present oral arguments to the

justices. Frequently, individual justices will interrupt and ask the lawyers

difficult and pointed questions, sometimes for the purpose of honestly

exploring the merits of an issue, sometimes for the purpose of reinforcing a

favored position or tearing down a disfavored position in the hope of building

support among the other justices.




After oral arguments, a conference is scheduled, at which the justices

discuss and vote on how they believe a case should be decided, at least at that

point. If the chief justice is in the majority, he assigns either himself or another justice to write the majority opinion;

if not, the senior justice who is in the majority makes that assignment. Other

justices may write their own concurring or dissenting opinions. The opinions

are then circulated among the justices in the effort to build as much consensus

as possible. Debates continue, and opinions are revised, as the justices

continue to exchange views among themselves.




Ultimately, each justice decides whether he or she will subscribe

to the majority opinion. A justice who votes with the majority may also write a

concurring opinion, explaining his or her own views. Justices who do not

subscribe to the majority view may write dissenting opinions to explain the

bases for their position. Most cases are decided clearly and decisively, but

approximately twenty to thirty percent of the cases carry only a 5–4 majority.

As will be discussed in the note to the 2nd

Revised & Updated Edition, in recent years many of the Court’s most

significant 5–4 decisions have been characterized by a troubling consistency:

two voting blocs have emerged—one bloc composed of four justices appointed by

Republican presidents, and the other of four justices appointed by Democratic

presidents, with Justice Kennedy acting as the deciding, “swing” vote. Some

cases are so difficult and contentious that they generate numerous opinions,

none of which garners the support of a majority.




What if the Supreme Court Issued an Order . . . and No One

Listened?




It is frequently said that the Supreme Court has no army—a pithy

way to make the point that the Supreme Court has no way to independently

enforce its rulings. Consequently, the Court depends on the will of the other

branches of government, usually the president, to carry out its decisions, as

when troops were called in to enforce school desegregation after Brown v.

Board of Education.




We take it for granted that what the Supreme Court says, goes.

Still, there are nightmare scenarios that are difficult to contemplate. As many

of the cases in the following chapters demonstrate, sometimes the Supreme Court

has to take on the president head-on, and sometimes a true reading of the

Constitution requires the Court to take an extremely unpopular position. If a

president openly defied a Supreme Court order, what then? If the president were

backed by the polls, would Congress have the political will to pursue

impeachment in order to protect the Constitution? Would the Supreme Court, as

many fear, devolve into partisan politics?




These are the kinds of upheavals that plague countries without

engrained constitutional traditions, where might makes right. At least for now,

our tradition and culture make these scenarios unlikely; respect for the

highest court’s interpretation of the Constitution is, after all, at the root

of what defines “a government of laws, not men.”




But whether this remains the case will depend on whether the

justices are viewed, beyond rational doubt, as serving only the Constitution,

and not their own political agendas or social or religious philosophies. If the

good faith of those who make up the Supreme Court ever comes into serious

question, the moral authority of the Court—which is, really, the only authority

the Court ultimately has—will evaporate, with disastrous results.




The following chapters explain some of the Supreme Court decisions

that have had the greatest impact on our history and character, and that most affect

the everyday lives of Americans. The intention is to enable the reader to

appreciate the mammoth difficulty and consequence of the issues the Supreme

Court has had to wrestle with, and to allow the reader to reach an informed

judgment on whether the Supreme Court has earned its moral authority.




Some of these decisions resonate from the past; others deal

exclusively with twenty-first-century issues; all of them help define who we

are and where we are going. They illuminate the tensions between individual

liberty and the interests of society, the challenge of balancing majority rule

with minority rights, the difficulties of applying old laws to new technologies

and changing cultures, and the need to address crises in the short term while

preserving fundamental rights in the long term. Like it or not, each of us, and

our children who come after us, will be affected, even transformed, by what

these decisions say.






























NOTE TO THE 2ND REVISED & UPDATED EDITION




THE DANGER—AND THE POST-SCALIA FUTURE—OF THE ROBERTS COURT’S 5–4

DECISIONS




“It is confidence in the men and women who administer the judicial

system that is the true backbone of the rule of law.”




—John Paul Stevens, Associate Supreme Court Justice,

1975–2010




During the first few years after Chief Justice John G. Roberts

was appointed in 2005, and on an accelerating basis since the publication of

the first Revised & Updated Edition of this book in 2009, the Supreme Court

has been criticized, sometimes denounced, for its 5–4 decisions, especially in

important cases that garner public attention. Many of those cases are explained

in the following chapters. The criticism has been egalitarian—it comes from the

left and the right, from Supreme Court scholars and ordinary citizens. It is an

issue that demands careful analysis, especially right now.
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Portrait of the Roberts Court taken on October 8,

2010, on the occasion of Justice Elene Kagan’s joining the court.




The Law of the Land . . . By One Vote




A 5–4 vote is a scary proposition that highlights just how important

an appointment to the Supreme Court can be. If one justice saw things

differently, for example, Al Gore might have been president, Obamacare might

not have gotten off the ground, and the lines between church and state would

likely be much different than they are today.




The issue is not whether the Roberts Court issues more 5–4

decisions than many prior Courts—in fact, it does not. And there is nothing

intrinsically wrong with a 5–4 Supreme Court decision. The Supreme Court deals

with close, difficult questions over which justices can reasonably disagree. On

the plus side, a 5–4 Supreme Court decision, usually replete with an array of

majority and dissenting opinions, can establish and clarify the rationales on

both sides of a thorny and important legal and societal issue, and provide the

foundation on which future Supreme Court justices can inch constitutional law

forward, a crucial step at a time—like a medical study or physics theorem that

provides a foundation for future researchers to understand and debunk, or

verify and utilize, prior hypotheses in the painstaking search for an answer.




Still, there is another aspect: Unlike a developing study or

proposed theorem that affects the evolution of future research, the moment a

5–4 decision is issued, it becomes a concrete, societal reality that can affect

the lives of hundreds of millions of people. The sheer reach and power of many

Supreme Court decisions, 5–4 or otherwise, stirs intense debate and

controversy, and will often prompt politicians and commentators (and,

sometimes, dissenting Supreme Court justices) to rail about why “nine unelected

justices” should be able to wield such authority.




That question has a surface appeal, until the alternative is

considered: if unelected Supreme Court justices do not make these tough calls,

who will? John Adams warned of the “tyranny of the majority”—one of the bedrock

precepts of the Constitution, especially the Bill of Rights, is to insulate our

fundamental freedoms from the whims and prejudices of majority rule. This is

why, at least theoretically, nine unelected Supreme Court justices are

particularly well positioned to rise above polls and politics and focus on what

is constitutional, as opposed to what shifting election year positions they

need to take to curry favor with the most voters.




And this is also why so many of the 5–4 votes of the Roberts Court

have threatened this vital aspect of our constitutional fabric.




The Perception of Partisanship 




The Roberts Court’s 5–4 decisions have been different, and

dangerous. In the majority of the Roberts Court’s most consequential 5–4

decisions, the same four “conservative” justices, all appointed by Republican

presidents, join together on one side; the same four “liberal” justices, all

appointed by Democratic presidents, join

together on the other side; and Justice Kennedy, part Republican

conservative, part libertarian, becomes a one-man Supreme Court with the

authority to tilt the balance one way or the other.




There is nothing at all wrong with a justice having strong and

consistent viewpoints on principles of constitutional law and interpretation.

But it is altogether something else when, year after year, sometimes decade

after decade, those viewpoints on constitutional law and interpretation produce

a voting record that is suspiciously consistent with the social policy planks

in the political platform of the party with which the justice is affiliated.

Consider the decisions on campaign finance reform, gun control, same-sex

marriage, religious freedom, abortion rights, death penalty for juveniles, and

many more. In past decades, predicting how the justices would line up on

controversial issues was generally a risky business. Now, particularly in cases

involving social- policy issues, the only real challenge is trying to predict

what Justice Kennedy will do.




The point is not whether this voting pattern evidences judicial

misbehavior or nefarious intentions. Rather, the point is that, as was

discussed in the Introduction, in order for the Supreme Court to function in

the delicate balance of our democracy, Supreme Court justices must be perceived

as being open-minded, focused on the merits of each particular case and,

certainly, above politics—and contrary to those ideals, whether or not true,

the Roberts Court’s voting pattern smacks of partisanship. Indeed, the

political parties have used the idea that Supreme Court justices can be

expected to cast predictable votes in support of a partisan social agenda as a

means to garner votes. If you vote Democratic, future Supreme Court justices

will overrule Citizens United and reinstate gun control. If you vote

Republican, future Supreme Court justices will overrule Obamacare and

severely limit Roe v. Wade. The Senate’s refusal to even consider

President Obama’s appointment to replace Justice Scalia has further entrenched

in the public mind that a Supreme Court justice is, really, just another

political appointee who can be expected to do what the president who appointed

him or her desires.




Not surprisingly, the perceived politicization of the Supreme

Court has resulted in a steady erosion of public confidence in the Court.

According to Gallup, in June 2015 (well before the post-Scalia Senate

battle), 23 percent of those surveyed trusted the Supreme Court “very little.”

In June 2000, only 14 percent had harbored those doubts. In June 2015, 32

percent trusted the Supreme Court a “great deal” or “quite a lot.” In June

2000, 46 percent had trusted the Court. The number of people who do not trust

the Court rose by 64 percent from the number in the 2000 poll, and the number

of people who do trust the Court dropped by 30 percent from the number just

fifteen years earlier.




All of this brings with it the potential to fracture the bedrock

on which any constitutional democracy is built. A lack of trust engenders

suspicion and, in this case, the suspicion is that, in important respects, we

may be a government of men, and not laws. No one can predict where, if

unchecked, that degree of attitudinal shift will lead.




What Will This Mean for the Future of the Supreme Court? 




Justice Scalia’s passing underlines an actuarial truth: the

average age of current Supreme Court justices is close to a record high.

Justice Ginsburg was born in 1933. Justice Kennedy was born in 1936. Justice

Breyer was born in 1938. Historically, the average retirement age for Supreme

Court justices has been about eighty. The next president, and the next

president’s successor, will very likely have the opportunity to substantially

change the nature and trajectory of the Court for a generation.




Despite recent history, however, it is not easy for a president to

appoint a tailor-made Supreme Court justice. Often, Supreme Court appointees

have surprised the presidents who appointed them, changing their points of view

and forging new and unpredictable alliances.




Still, it is possible for a president to find and appoint a

nominee whose record indicates a strident, unyielding, and issue-oriented

approach. But to join the Court, the nominee would have to secure the approval

of a majority of the Senate—or perhaps 60 percent, which would be the vote

needed to overcome a filibuster. The court of public opinion will also play a

role. The media attention commanded by the Senate “advise and consent” process

tends to dissuade any president from appointing a nominee with a clear

jurisprudential bias—presidents do not want to be perceived as attempting to

stack the Supreme Court deck. This trends in favor of nominees who seem more

willing to straddle ideological fences, and, beyond generalities, that makes it

difficult to predict what positions those nominees will take in the future.
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