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Examiner tips


Advice from the examiner on key points in the text to help you learn and recall unit content, avoid pitfalls, and polish your exam technique in order to boost your grade.
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Knowledge check


Rapid-fire questions throughout the Content guidance section to check your understanding.
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Knowledge check answers


Turn to the back of the book for the Knowledge check answers.





[image: ]





[image: ]






Summary




•  Each core topic is rounded off by a bullet-list summary for quick-check reference of what you need to know.
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Questions & Answers
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About this book



This guide is designed to help you revise for Unit 4C Governing the USA for the Edexcel Advanced (A2) GCE in Government and Politics. This unit looks at the constitution and institutions of the USA, and considers the extent to which they combine to create an effective, representative and just system of government.


The specification


The four topic areas of Unit 4C are set out below:








	Topic

	Key coverage






	Constitution

	



• A knowledge of the nature and principles of the US Constitution


• An awareness of the constitutional framework within which US institutions operate and of the relationship between the constitution and practical politics


• Constitutional rights and an evaluation of their effectiveness












	Congress

	



• A knowledge of the structure and workings of Congress, of the distribution of power within Congress, and of debates about the adequacy of its representative role


• A knowledge of factors influencing the relationship between Congress and the presidency, and an ability to discuss the policy significance and institutional effectiveness of Congress


• An awareness of the extent and significance of party allegiance












	Presidency

	



• A knowledge of the formal and informal sources of presidential power and of the relationships between the presidency and other institutions


• An awareness of the factors that affect the role of the presidency and an ability to evaluate the capacity to provide leadership of the presidency and of recent presidents












	Supreme Court

	



• A knowledge of the composition and role of the Supreme Court


• A knowledge of the process for appointing federal judges and of debates about the political significance of the Supreme Court and its impact on public policy in the USA
















The Content guidance section summarises the essential information of Unit 4C, and includes a range of key terms and a series of examiner tips, which should help channel your revision into the right areas. You will also find a series of knowledge checks, inviting you to test various aspects of your knowledge. The knowledge checks are numbered and at the end of the guide there are suggested answers.


The Questions & Answers section includes sample short-answer and essay questions, across all four topics, which are designed to show different levels of achievement. Each answer is followed by an examiner commentary, which points out what has been done well, as well as ways in which the answer could be improved.





Content guidance


The constitution


The key issues addressed in this section are:




•  the historical background to the constitution


•  the structure of the constitution


•  the principles of the constitution


•  amendment of the constitution


•  the evolution of federalism


•  assessment of the constitution





The American Constitution occupies a place in American national life which is almost unimaginable in the UK, and indeed most other countries. It is at the same time a source of national pride and identity, and the defining influence on every aspect of American political life. Politicians will frequently invoke the values of the constitution, and compete with each other to claim more faithful adherence; in a gesture of symbolic fidelity, the first act of the new Republican House of 2011–13 was to read the document aloud in its entirety on the floor of the chamber.


Historical background to the constitution


The constitution was drawn up at the Constitutional Convention of 1787. Before the American Revolution in the 1770s, America was a British colony, and the revolution had its origins in what the colonists saw as the oppressive behaviour of the British government. Their discontent culminated in the Declaration of Independence in 1776, which rejected the British monarchy and Parliament, and claimed the sovereignty of a new nation.


The Articles of Confederation


The first attempt at a US Constitution was the Articles of Confederation drawn up in 1776, and passed in 1777 by the Second Continental Congress, the national representative body. The history of arbitrary British rule and consequent suspicion of centralised authority meant that the primary aim of the Articles of Confederation was to protect the rights of the 13 states, and create only a very weak national government. The national legislature, to be known as the Congress of the Confederation, was to consist of one chamber in which members served one, 1-year term. There was no national executive or judicial branch, and the Congress had no enforceable powers of taxation; any legislative action it took required the approval of a minimum of nine of the 13 state delegations.


In the years that followed, with no sustainable source of income, the federal government struggled to function. Congress was unable to regulate trade, either between the states or with other countries, and commerce suffered. Meanwhile, in the 13 states the suspicion of authority meant that the legislative branches came to dominate; in some states, there was no constitutional provision for a governor at all, and in most the governor was chosen by the legislature. It saw the rise of men who James Madison described as being ‘without reading, experience or principle’, and who were keen to advance their own interests, often at odds with those of the propertied and moneyed classes.
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Knowledge check 1


Who was James Madison?
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The Constitutional Convention


The Constitutional Convention took place against the background of these two very contrasting periods of American history; the arbitrary rule of the English had been replaced by a weak federal government and the dominance of the state legislatures, which, in the view of the political establishment at least, was just as bad. The experience of the growing power of the legislatures led Madison to write of them in Federalist Paper 48 that ‘it is against the enterprising ambition of this department that the people ought…to exhaust all their precautions.’
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Knowledge check 2


What were the Federalist Papers? Why were they important?
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Federalists and anti-federalists


The Constitutional Convention was divided mainly between two groups, the federalists and the anti-federalists.


The federalists favoured a stronger central government to counter the dangerous tendencies they saw in the state legislatures, and to enable the country to function. Their belief that the views of the common man needed filtering by passing through the medium of a chosen body of citizens ‘whose wisdom may best discern the true interest of their country’ (Federalist 10) led them to advocate a republican government (an indirect democracy).


In contrast, the anti-federalists were hostile to any notion of filtering, which they saw as the elevation of the few at the expense of the many. They believed that representatives should mirror rather than filter public opinion or, preferably, that there should be no representatives at all, and government be conducted through assemblies of the people. Any strengthening of central government at the expense of the states would work against the interests of the majority.
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Structure of the constitution


The structure and provisions of the constitution reflect the experience of the two previous periods.




•  Article 1—Despite the misgivings of the federalists about the power of state legislatures, it was inevitable that the legislature, as the representative body of the people, would have to be pre-eminent. Hence it was accorded the status of Article 1, but its powers were precisely defined, to ensure as far as possible that it did not pose a threat to the entire system.


•  Article 2 — An effective executive branch was seen as vital if the federal government was to succeed and, within the constraints of a constitutional republic, it posed much less of a threat of tyranny than an English monarch, with the consequence that the powers of the office needed to be less closely defined than those of Congress.



•  Article 3 — The judicial branch was famously described by Alexander Hamilton in Federalist 78 as ‘the least dangerous’ branch, and its power was accordingly even more vaguely defined than the executive’s.


•  Article 4 — sets out the relationship between the states to make them more a united whole, and less like independent countries.


•  Article 5 — sets out the process for amending the constitution.


•  Article 6 — confirmed that any state debt already incurred remained valid under the new constitution, and asserted that the constitution and the laws of the United States ‘shall be the supreme Law of the Land’.


•  Article 7 — describes the process of ratification.
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Knowledge check 3


Which is the longest article of the constitution and why is it the longest?
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Principles of the constitution


Republicanism


The republicanism (or indirect democracy) favoured by the federalists was the basis of the system of government, but the methods of election were a compromise with the anti-federalists. Consistent with the anti-federalists’ desire for a legislature closely in touch with the views of the people, one chamber was to be elected directly by the people and its members to have a 2-year term of office. However, in keeping with the federalists’ distrust of the majority and belief that the popular passions needed to be filtered, only this one chamber, the House of Representatives, was to be directly elected; both the second chamber, the Senate, and the executive, the president, were to be chosen by the state legislatures, the two senators for each state directly, and the president by an electoral college comprised of separate state bodies, chosen as the state legislatures saw fit. Moreover, the members of the Senate were given 6-year periods of office, and only a third were to elected at any one time, further reducing their exposure to any short-term wave of sentiment.


Separation of powers


Madison wrote in Federalist 47 that the accumulation of all power in the same hands ‘may justly be pronounced the very definition of tyranny’, and consequently each of the three functions of government — legislative, executive and judicial — was to be administered by a separate institution, under the control of different individuals. Thus, members of Congress are forbidden by Article 1, section 6 from being appointed to ‘any civil office of Authority of the United States’. In fact, this separation of personnel is not applied completely, and nothing in Articles 2 and 3 prevents a member of the executive branch being a member of the judiciary; for a brief period in 1801, John Marshall was both Chief Justice and Secretary of State.
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Examiner tip


The concepts of ‘separation of powers’ and ‘checks and balances’ are often confused, so ensure you are clear about the differences between them.
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Checks and balances


Given the dangers that legislatures and executives had posed in recent history, checks and balances were incorporated into the powers of both, so that neither should be able to function independently, and each should require the cooperation of the other to carry out its functions; as Madison wrote in Federalist 51, ‘Ambition must be made to counteract ambition.’


In addition, Congress was ‘internally’ checked by being divided into two equal chambers, with different constituencies and terms in office. Thus, Congress has a number of significant checks over the president:




•  Congress controls the executive budget.


•  Congress can reject all legislation requested by the president.


•  Congress can impeach and remove the president for ‘high crimes and misdemeanours’.


•  The Senate confirms the major presidential appointments by a simple majority.


•  The Senate ratifies foreign treaties signed by the president by a two-thirds majority.


•  Congress can override a presidential veto by a two-thirds majority in both houses.


•  Congress has the sole power to declare war, through a majority vote in both houses.





The president has only one significant check on Congress, the veto of congressional legislation, but given that it impedes Congress carrying out its principal function, it is a significant one.


Furthermore, both branches have a limited check over the judiciary in that:




•  the president and the Senate are jointly responsible for judicial appointments


•  Congress can decide how many justices sit on the Supreme Court and create new lower courts


•  Congress can impeach and remove judges for misbehaviour


•  Congress can pass constitutional amendments reversing court decisions





but none is a significant check on the core function of the judiciary.


Federalism


The constitution itself is primarily concerned with the powers and relationships of the different branches of the federal government, and the relationship between the federal government and the states is briefly touched on in Article 6 where, certainly significantly, the supremacy of federal law is asserted. Only in the Bill of Rights, passed shortly after the constitution itself, was it stated in the 10th Amendment that ‘The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people’, making it explicit that the federal government was entitled to exercise only those powers granted to it by the constitution.


Preservation of individual rights


Again, the preservation of individual rights is not a feature of the original constitution, but is incorporated in the Bill of Rights as a concession to the anti-federalists, reflecting their belief in the need for protection against any form of central government. Thus, the rights contained in the first ten amendments were not originally enforceable against the state governments.
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Knowledge check 4


When was the Bill of Rights passed?
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Amending the constitution


Procedure


The process for amending the constitution is set out in Article 5 of the constitution.


Amendments can be proposed either by Congress, where they require a two-thirds majority in both houses to be approved, or by a national constitutional convention called by two-thirds of the states. They then need to be ratified either by three-quarters of the state legislatures, or by three-quarters of state constitutional conventions.


The option at both stages of the process of bypassing elected representatives in the legislatures reflects the view of many of the framers that no political authority could be entirely trusted, as perhaps does the exclusion of the president from any part of the process.


All amendments to date have been proposed through the first method of congressional approval and, since it is not specified and it has never been tried (since 1787 at any rate), it is not clear what exactly a national constitutional convention would look like, or how it would be summoned. Successful amendments approved by Congress have then nearly all been ratified by the route of the state legislatures, although state constitutional conventions have been used once, for the ratification of the 21st Amendment.


There is no time limit for the process of ratification stipulated in the constitution; Congress may stipulate a time limit itself but, if none is stipulated, the Supreme Court ruled in Coleman v Miller (1939) that the process of ratification can be completed decades or even centuries after the original approval by Congress; the 27th Amendment, which was finally ratified in 1992, was approved by Congress in 1789. Whether, if it does set one, Congress can choose to extend the original deadline for ratification, and whether states can rescind their ratification once it has been given, became issues during the attempted ratification of the Equal Rights Amendment during the 1970s. Neither ultimately came to the Supreme Court for decision, and both have still to be resolved conclusively.
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Examiner tip


Try to get the fractions for the different phases of the amendment process correct. This reassures the examiner that you know what you are doing, and they are easy marks if the amendment process is asked about.
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History


Only 27 amendments to the constitution have ever been completed. The first ten amendments are collectively known as the Bill of Rights and were ratified by the states in 1791. In the succeeding 220 years, there have been only 17 further amendments, although many thousands have been proposed. All the successful amendments have been concerned either with advancing equal rights or with reforming government structures and practices, with the exception of the 18th and 21st Amendments, which imposed prohibition in 1919 and repealed it in 1933.
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Knowledge check 5


What was ‘prohibition’?
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Of the many amendments proposed since 1992, none has been approved by the required majorities in Congress, although both the Balanced Budget Amendment in 1995 and the Flag Desecration Amendment in 2006, having passed the House with a two-thirds majority, were only one vote short of two-thirds in the Senate and being sent to the states for ratification.


Given the remote chances of success, it might be wondered why so many amendments are proposed. Presidents will sometimes propose amendments to demonstrate their allegiance to their core constituency, knowing nevertheless that they are doomed to failure. President Reagan proposed an amendment reversing the Supreme Court’s ruling on school prayers in 1982; although it had a majority in favour, it was 11 votes short of two-thirds in the Senate. President Bush proposed an amendment making same-sex marriage unconstitutional in both 2004 and 2006 — on neither occasion could it gain the 60 votes needed to overcome a Senate filibuster. Pressure groups are keen to press representatives and senators to introduce amendments, as they have the dual benefits of raising the profile of the issue and, because of the importance and emotional pull of the constitution, of motivating supporters.
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Knowledge check 6


Which Supreme Court decision was the Flag Desecration Amendment intended to override?
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Debate


The process for amending the constitution is deliberately designed to be difficult, to protect the principles of the system of government set out by the framers. The process does not make amendment impossible, but reflects the federalists’ belief that the popular passions need filtering; consequently, a broad and sustained consensus is needed to effect a change. The approval by Congress and the relatively rapid ratification by the states of the 18th Amendment imposing prohibition, and its repeal within 14 years, could suggest that the process is not immune to temporary waves of popular sentiment, and that the requirements of the process are, if anything, not demanding enough.


On the other hand, it would be equally possible to argue that prohibition is the unique exception in 200+ years, and that the framers made a misjudgement in creating such a demanding process. It makes the addition of even widely supported amendments almost impossible, as seen with the failure of the Equal Rights Amendment, despite its approval by the House by 354 votes to 24 and the Senate 84–8, and its ratification by 35 states. The constitution can become ‘fossilised’: parts which have become obsolete, like the 3rd Amendment, survive, while, more importantly, rights and values which may no longer have majority support are sustained. (It might be pointed out, however, that the 2nd Amendment is not currently guilty in this regard, as, according to the most recent Gallup Poll, support for stricter laws on gun sales and possession is at well below 50%). The difficulty of passing constitutional amendments has the effect that the principal means of amending the constitution is through the Supreme Court’s power of judicial review, and it is arguable how far this is desirable or democratic.
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Knowledge check 7


When was the Equal Rights Amendment passed by Congress?
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A further related argument is that the formal process of amendment is not of fundamental significance anyway, since the constitution is sufficiently vague to allow for considerable interpretation and discretion in its implementation. Significant changes have occurred within the system of government without any constitutional change:




•  Judicial review is itself not mentioned in the constitution and neither is the federal bureaucracy.


•  The ‘necessary and proper’ clause has allowed Congress to expand its power at the expense of the states.


•  The president’s power has expanded at the expense of Congress through the ‘inherent’ powers to be found in such phrases as ‘the executive power is vested in the president.’





Evolution of federalism


The relationship between the federal and state governments has been a constant source of political debate in America since the founding of the republic. It goes to the heart of competing visions of America: either one unified nation state with a marked degree of centralised political control, or a confederation of states retaining a considerable degree of autonomy. Stereotypically, those on the left tend to favour a stronger federal government, both to manage the economy and stem the excesses of corporate power, and to ensure basic standards of rights and services. In contrast, those on the right see states as retaining a vital role: they were the foundation of the republic, embody the American ethos of rugged individualism and act as a necessary safeguard against the liberal agenda of the institutions of the federal government.
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Federalism in the constitution


‘Federalism’ is usually defined as a system of government consisting of two more or less autonomous layers with their powers entrenched in a constitution. The term itself does not appear in the constitution drawn up in 1787, and indeed it is arguable how far the system it creates corresponds to this usual definition. The constitution is not explicit on the relationship between the federal and state governments; Article 1, section 8 gives Congress the power to regulate ‘commerce among the several states’, and section 10 forbids the states from making treaties with other countries, imposing import or export taxes, and maintaining an army. Beyond that, the relationship is implied, and even the 10th Amendment, passed 4 years later, is a negative statement; it does not attempt to delineate what the powers of the states are, but rather asserts that they are everything that the federal government is not. It is difficult to claim, therefore, that the powers of the states are entrenched in the constitution, since it does not allocate any explicitly to them; and despite the quite close detail in the enumeration of the powers of Congress, there is, perhaps deliberately, sufficient vagueness to doubt that its powers are entrenched, if that term means they cannot be altered without an amendment to the constitution.
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