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    INTRODUCTION

  




  

    People who have learned to think like lawyers usually also talk like lawyers, often to the considerable annoyance of their families and friends. Yet many lawyers talk that way because they find legal reasoning so powerful that they cannot resist thinking about nearly everything in the same way that they think about the law. The paradox, however, is that very few lawyers are consciously aware of what it means to think like a lawyer.

  




  

    Although lawyers, law professors, and law students frequently refer in conversation to the process of “thinking like a lawyer,” attempts to analyze in any systematic way what is meant by that phrase are rare. Law students may be told that they must learn to think like a lawyer but are not told precisely what that means. This book is an attempt to define this elusive phrase and, more specifically, to identify the techniques involved in thinking like a lawyer.

  




  

    

  




  I. HOW LAWYERS THINK




  

    The phrase “to think like a lawyer” encapsulates a way of thinking that is characterized by both the goal pursued and the method used. The method will be discussed momentarily. The goal of legal thought, which is addressed 

     first, is generally to identify the rights and duties that exist among particular individuals or entities under a given set of circumstances.

  




  

    As an illustration of the difference between lay thought and legal thought, imagine that two friends—a lawyer and a nonlawyer—are discussing a newspaper reporter who promised an informant anonymity and then published the informant’s name.1 The nonlawyer, astonished by the reporter’s conduct, may say to the lawyer, “He can’t do that, can he?” The nonlawyer’s conception is that the law tells you what you “can” or “cannot” do.

  




  

    Lawyers rarely think that way, although they may occasionally speak in those terms as a kind of shorthand for a more elaborate thought process. A lawyer would ask instead, “Has the reporter breached any legal duties to the informant, and, if so, what rights to relief from the reporter does the informant have?” That is, a lawyer’s goal is to identify the rights and duties that exist between the reporter and the informant in the situation described.

  




  

    As the illustration suggests, thinking like a lawyer essentially requires beginning with a factual situation and, through some process, arriving at a conclusion about the rights and duties of the persons or entities involved in the situation. Let us turn now to the method used by lawyers—a method known as legal reasoning.

  




  

    Identifying a specific person’s rights and duties requires a process of legal reasoning that includes five separate steps. They can be summarized briefly as follows: The lawyer must



    

      1. identify the applicable sources of law, usually statutes and judicial decisions;

    




    

      2. analyze these sources of law to determine the applicable rules of law and the policies underlying those rules;

    




    

      3. synthesize the applicable rules of law into a coherent structure in which the more specific rules are grouped under the more general ones;

    




    

      4. research the available facts; and

    




    

      5. apply the structure of rules to the facts to ascertain the rights or duties created by the facts, using the policies underlying the rules to resolve difficult cases.

    


  





  

    A lawyer may perform these steps in any of several different settings. A litigator may gather facts concerning events that have already occurred to determine whether the client has certain rights or duties with respect to the client’s adversary. A business lawyer may be shown a contract and asked for advice concerning the rights and duties that the contract creates. In these two examples, the facts are fixed, and the lawyer’s task is to identify the legal consequences of those facts.

  




  

    In other cases, the process is reversed: the desired legal consequence is already known, and the lawyer’s task is to identify the facts that would result in the desired consequence. A businessman may tell his lawyer, for example, that he wishes to obtain the right to purchase a thousand widgets for one dollar each. The lawyer’s task now is to create a set of events, such as the negotiation of a contract, that will give rise to that right.

  




  

    The rights and duties that lawyers identify through the legal reasoning process are those that they believe would be enforced by a court of law. Regardless of how convinced a lawyer may be that a particular right or duty should exist, if a court would not enforce the right or duty, then it does not exist insofar as the legal system is concerned. Legal reasoning, then, is essentially a process of attempting to predict or, in the event of litigation, influence the decision of a court.

  




  

    The reader will notice two conclusions in particular that emerge from the discussion of legal reasoning. First, although the legal reasoning process in form is structured as if it were based on logic, in reality legal reasoning is impossible without reference to the policies, that is, the values, underlying the law. Second, these policies are in conflict, and thus legal reasoning requires one to make judgments about which policies are to prevail in particular circumstances.

  




  

    For these reasons, lawyers often cannot predict with certainty how a court will decide a dispute. In those cases, legal reasoning can do no more than identify some of the possible results, suggest the arguments that may lead a court to reach each of these possible results, and perhaps provide some indication of the relative probability that each possible result will occur.

  




  

    In short, legal reasoning is not a process of identifying rights and duties with certainty by consulting a set of rules. Rather, legal reasoning is a process of constructing arguments that a set of rules should be read to impose 

     certain rights and duties. This process is most obvious in the case of an advocate in court, but it also characterizes the work of a lawyer structuring a transaction. In some cases, the argument for a particular result is so convincing that it will not even be perceived as an argument, but will merely be seen as the obvious application of the rule. In other cases, arguments will be vigorously contested, and even the ablest lawyers will disagree over which argument should prevail. Legal reasoning, however, is always a kind of argument.2

  




  

    

  




  II. THE PLAN OF THIS BOOK




  

    This book is an introduction to the process of using legal reasoning to ascertain the rights and duties of specific persons in a given situation, that is, it exposes the process of thinking like a lawyer. It is divided into three parts.

  




  

    Part 1, “Basic Legal Reasoning,” provides an introduction to the five steps in the legal reasoning process, with each step treated in a separate chapter. It is written from the perspective of a self-aware practitioner and describes the orthodox version of mainstream legal reasoning as practiced by American lawyers at the beginning of the twenty-first century, although not every lawyer would be equally conscious of using all the techniques described in part 1. This part of the book should be of special interest to a first-year law student seeking a systematic summary and explanation of the techniques of legal reasoning that he or she will encounter in law school. It also should be of interest to those who do not intend to become lawyers but wish to understand the special techniques used by lawyers to construct arguments about the application of the law.

  




  

    Part 2, “Reasoning with Policies,” begins with chapter 6, which develops a systematic approach to the analysis, synthesis, and application of the policies with which the lawyer constructs legal arguments. Despite the importance of policy judgments to legal reasoning, lawyers have no widely acknowledged method for utilizing policies in legal reasoning. Lawyers are taught to support a particular interpretation of the law by arguing that their preferred interpretation would be consistent with sound public policy, but they have no prescribed way of constructing such arguments. Chapter 6 seeks to systematize arguments from policy. It suggest ways of identifying 

     relevant policies and establishing relationships among policies that will aid in constructing arguments. Chapters 7-10 demonstrate how the ideas in this book, but most specifically ideas about how to reason with policies, are reflected in four different areas of the law—contracts, torts, constitutional law, and civil procedure—each of which is treated in a separate chapter. These chapters are intended not to constitute a complete summary of the law in any one area but to illustrate a way to think about each subject, to make some of the abstract ideas in the book more concrete, and to demonstrate that the same techniques of legal reasoning apply to all areas of the law.

  




  

    Whereas part 1 explicates the orthodox approach to legal reasoning as taught in every American law school, part 2 is innovative in many respects and owes much to recent insights from contemporary legal thought (which is described in greater detail in part 3). It is hoped that the reader will find part 2 to be illuminating, provocative, and, ultimately, useful. No claim is made, however, that the content of part 2 represents any kind of consensus view of how lawyers think about policy; no consensus view exists. Part 2, however, should be useful to anyone interested in the policies that underlie the law or in the way that lawyers use policies to construct arguments.

  




  

    Part 3, “Perspectives on Legal Reasoning,” consists of two chapters intended to place the legal reasoning process in a historical context. Chapter 11 traces the origins of the contemporary model of legal reasoning. The purpose of the discussion is to explain how mainstream legal reasoning came to be seen as a distinctive mixture of logic and judgment and to introduce the reader to some of the problems generated by this method of resolving legal disputes. Chapter 12 describes some contemporary critiques of mainstream legal reasoning. As will be seen, many of these critiques are in disagreement with each other, and all of them are controversial in various respects. Few of these critiques have altered mainstream legal reasoning in any profound way, but some of their insights have influenced the practice of law and all of them in some way enrich our understanding of legal reasoning, even if only to identify ways that it cannot or should not be done. Part 3 should be of special interest to those who wish to know not only how lawyers think but why they think that way and whether they should think in a different way.

  





  

    

  




  III. THINKING LIKE A LAW STUDENT




  

    Since the first edition of this book appeared, I have heard from many who read the book because they were curious about the nature of the law or because it was a required text in a university course of study. Yet many of those reading this book are students preparing to enter, or already enrolled in, the first year of law school.

  




  

    Law students invariably are told that the purpose of law school is to teach them to think like a lawyer. Thus, the skills taught in this book are among the most important skills needed not only to survive but to excel in law school. For this reason, I have included in this revised edition an appendix that describes for potential and new law students the ways in which legal reasoning skills are taught in law school, particularly during the first year, and explains how students can use this book to develop those skills.

  



  

  




  

    PART ONE

  




  

    Basic Legal Reasoning

  



  

  

  




  

    1

  




  

    IDENTIFYING APPLICABLE LAW

  




  

    The first step in legal reasoning is to identify the law that is potentially applicable to a particular situation. Law is generally of two types.

  




  

    One type is case law or, as it is sometimes referred to in American courts, “common law.” This is law created by a court for the purpose of deciding a specific dispute. Case law is announced by a court in the written opinion in which it decides the dispute. Under the doctrine of stare decisis, discussed at length in chapter 2, a judicial decision is binding on future courts deciding similar cases. That is, later cases must be decided in a way that is consistent with earlier cases, which are known as precedents.

  




  

    The other type is enacted law. This consists of laws adopted, usually by a legislature or other elected body, not to decide a single dispute but to create general rules of conduct. Enacted law governs all persons subject to the power of the government in all future situations in which the rule by its terms applies. Enacted law includes, for example, constitutions, statutes, treaties, executive orders, and administrative regulations. For the sake of brevity, the different forms of enacted law are often referred to collectively here as statutes.

  




  

    Two differences between case law and enacted law are of particular importance to the process of legal reasoning. First, enacted law binds the 

     courts. Case law, however, may be changed by a court with sufficient justification. 1 Second, enacted law is cast in authoritative language; that is, the precise words of an enacted law rule are clear and fixed until such time as the enacting body modifies them. Case law, by contrast, often cannot be captured by a single authoritative and uncontroversial formulation. Rather, lawyers sometimes disagree among themselves concerning the law that was established by a particular case. The result of these differences is that the application of case law is considerably more flexible than the application of enacted law. As will be seen, a court frequently can manipulate the language of a rule from a case or even overrule the case entirely, whereas the language of enacted law is subject to judicial interpretation but cannot itself be manipulated or modified by the court. This means that the application of enacted law tends to involve principally the interpretation of the text of the statute, whereas the application of case law may involve subtle refinements of prior articulations of the law, the introduction of new qualifications or exceptions, or the outright rejection of a well-established rule of law.

  




  

    As is discussed in this and later chapters, the method by which the lawyer identifies, analyzes, synthesizes, and applies both case law and enacted law depends upon which governmental entity creates the law. This chapter thus begins with a very brief introduction to the sources of American law, focusing on the role of each governmental entity in producing a particular type of law, with special emphasis on the judicial branch. Following that introduction, the discussion turns to its principal concern—the process of identifying potentially applicable rules of law.

  




  

    

  




  I. THE SOURCES OF AMERICAN LAW




  

    Lawyers organize the law by subject matter. A very basic distinction is between public law and private law. Public law prescribes the rights, duties, and other legal relationships that exist among governmental entities or between the government and private persons. Private law prescribes the rights, duties, and other legal relationships that exist among private persons. In both of these definitions, the term person includes corporations and other entities that the law recognizes as having legal personality.

  




  

    Examples of public law include constitutional law and criminal law. For example, when a crime is committed, the perpetrator is prosecuted by the 

     state, rather than by private individuals, because the duty imposed by criminal law is to the state.

  




  

    Examples of private law include contracts and torts. The legal relationships created by these bodies of law exist between private persons. If a contract is breached, the party injured by the breach, rather than the state, sues the party who breached because the contractual duty is to the other party to the contract.

  




  

    Lawyers also distinguish between substantive law and procedural law. Substantive law is the body of rules that creates rights, duties, and other legal relationships. Procedural law, although it technically does create various kinds of legal relationships, addresses the manner in which substantive law is enforced through the courts. The procedural rules applicable in criminal cases generally are different from those applicable in civil cases.

  




  

    None of these distinctions is completely sharp. All of them oversimplify to some extent. For example, procedural law shapes substantive law. An ancient maxim of the law holds that “where there is no remedy, there is no right.” To say that I have a certain right arguably is an insignificant statement unless I can enforce that right in the courts. Thus, a legal relationship created by substantive law has practical significance only to the extent that it can be enforced through procedural law. These distinctions must be qualified in other ways as well. For example, as will be seen in chapters 7 and 8, certain contract rules function much as tort rules, while certain tort rules seem to be based on contract principles.

  




  

    Although these categories are useful tools for organizing large bodies of law, they are of limited importance for the topic of this book, the process of legal reasoning. Legal reasoning functions in much the same way, whether the law is public or private, substantive or procedural.

  




  

    Some ways of classifying the law are important for the purposes of understanding the legal reasoning process. We turn to those now.

  




  A. Enacted Law




  

    The supreme law in the American legal system is the United States Constitution, which sets down principles of law binding on all branches of the federal and state governments. The Constitution was drafted in 1787 by a convention in Philadelphia and was ratified by each of the states. The Constitution begins with the words “We, the People of the United States” and 

     purports to have been adopted directly by the people, who are regarded as the ultimate source of law in the United States.

  




  

    The Constitution establishes three branches of the federal government: legislative, executive, and judicial. The legislative and executive branches produce enacted law and are discussed in this subsection. The judicial branch produces case law and will be discussed in the next subsection.

  




  

    Each of the fifty states has a constitution that establishes a similar tripartite government. Each state has a legislature, an executive branch headed by a governor, and a judicial branch headed by an appellate court, usually called a supreme court. These state entities function similarly to their federal counterparts, but are bound by the state constitution as well as by the U.S. Constitution. For the sake of brevity, the discussion of the role of each branch in creating law will refer primarily to the federal government.

  




  1. THE LEGISLATIVE PROCESS




  

    The federal legislative branch is Congress, whose members are elected by the people and which is empowered by the Constitution to enact statutes governing various subjects of federal concern, such as interstate commerce and national defense. Congress consists of the Senate, in which every state is represented by two senators, and the House of Representatives, whose members represent districts of roughly equal population. The number of representatives from each state thus is proportionate to its population. A senator serves for six years, while a representative serves for two. Both can be reelected an indefinite number of times.

  




  

    As long as a congressional statute is consistent with the Constitution, that statute binds all persons subject to the laws of the United States. Further, under the doctrine of the separation of powers, the legislative branch is the lawmaking branch, and thus the executive and judicial branches are obligated to apply and enforce the statutes enacted by Congress.

  




  

    The enactment of legislation begins when a senator or a representative introduces a bill, essentially a proposed legislative enactment. Often, a bill is introduced by several individuals, known as “sponsors” of the legislation. After a bill is proposed, it is assigned a number, printed, and usually referred to one of many committees for consideration. Each committee has jurisdiction over legislation relating to certain subjects. For example, legislation relating to international relations is referred to the Committee on Foreign 

     Relations in the Senate and to the Committee on Foreign Affairs in the House. Occasionally, a bill is referred to more than one committee.

  




  

    If the bill is of sufficient importance, the committee is likely to hold hearings, in which interested persons, referred to as witnesses, are invited to testify about the legislation. Those not invited to testify in person may submit written comments. Hearings generally are transcribed, and any written comments are included with the transcription. Before taking action, the committee holds a markup session, in which the bill is likely to be amended to take into account suggestions or objections by committee members. The markup sessions are not transcribed, and thus the record is often silent with respect to the reasons that various changes in the language of the bill were made. The committee then votes on whether to report the bill to the full house. If the committee votes to report the bill, the committee staff will prepare a report explaining the legislation.

  




  

    Next, the bill is debated and then voted upon by the full house. These debates are transcribed and published in the Congressional Record. Members who are not present for the debate are permitted to insert their comments into the record, although the record will identify these remarks as not having been spoken on the floor. In the course of the debate, members may propose amendments, which will be voted upon before the members vote upon the bill itself.

  




  

    The process is similar in both the Senate and the House. Assuming that a bill passes both houses, it likely will have been amended so that the versions adopted are different. Accordingly, each house appoints members of a conference committee, which meets to draft a compromise version and a report explaining the compromise. Assuming that the compromise is passed by both houses without change, the legislation will be presented to the president.

  




  

    The president may sign the bill, in which case it becomes law. Alternatively, he can veto the bill, in which case the bill will become law only if two-thirds of both houses vote to override the veto. The president also may do nothing, in which case the bill will become law without signature, unless Congress has adjourned. If Congress has adjourned, then the bill does not become law through presidential inaction. At the time they sign legislation, presidents sometimes offer comments, known as signing statements, on their interpretation of the legislation.

  





  2. THE ADMINISTRATIVE PROCESS




  

    The executive branch is headed by an elected president and is composed of various agencies responsible to the president, such as the Department of State, the Department of Justice, and the Department of Defense. The Constitution empowers the executive branch to administer and enforce the statutes enacted by Congress.

  




  

    As the world has become more complex and the function of government more expansive, Congress has increasingly enacted statutes that establish only very general principles of law and has delegated to various agencies the authority to adopt more specific regulations consistent with the statutes. These administrative regulations define the terms of the statutes and describe how they apply to particular types of situations. The rationale is that Congress does not have the resources, such as the time and expertise, to write detailed legislation.

  




  

    Among the agencies of the federal government are a number of so-called independent agencies, which are created by statute and whose members are appointed by the president. Examples include the Federal Communications Commission, the Securities and Exchange Commission, and the Federal Trade Commission. These agencies are considered independent because their members are generally appointed for a fixed term and, unlike the heads of the executive branch agencies, cannot be removed at the discretion of the president.

  




  

    Federal regulations are typically adopted through a notice and comment process. A proposed regulation is published in the Federal Register, and all interested persons are provided a period of time within which to submit written comments. At the end of the period, the agency may adopt the regulation, although it must respond to the comments submitted. Federal regulations may be voided by a court if they are contrary to legislation or if they are “arbitrary and capricious.”

  




  

    Administrative agencies often have the authority not only to issue administrative regulations but also to enforce those regulations through procedures that resemble the judicial process and, like judicial proceedings, result in case law.2 The results of these proceedings are also subject to judicial review. Courts, however, generally hold that they will defer to the interpretation of 

     a statute by the agency responsible for administering the statute, on the ground of the agency’s greater expertise.

  




  B. Case Law




  

    The federal judicial branch consists of the federal courts. The judges of the federal courts are appointed by the president, subject to the advice and consent of the Senate. To ensure their independence from the other branches, federal judges are appointed for life. State court judges in some cases are appointed by the governor and in other cases are elected.

  




  

    The courts resolve disputes concerning the application of law to particular factual situations. In many instances, the law to be applied is enacted law. Courts, however, also have the authority to create law, known as common law, to decide disputes.

  




  

    Under the English legal system, on which the American system is based, courts were empowered to create rules of law in order to decide the disputes brought before them. For example, originally, the law governing contracts and torts was not enacted by statute but was created by the courts. The law was called common law because it was common to the entire realm and was distinguished from local law.

  




  

    Following the American Revolution, the individual states incorporated English common law into state law, either by a provision in the state constitution, by a statute known as a reception statute, or by judicial declaration. State courts deciding disputes thus apply the common law as well as statutory law. Under the doctrine of separation of powers, mentioned previously, a state legislature has the power to modify the common law of that state at any time. State courts may also modify the common law of their state. Thus, the common law continues to evolve, and its substance varies from state to state.

  




  

    Congress did not enact the equivalent of a federal reception statute. It did, however, pass the Rules Decision Act, which provides that federal courts shall apply state law, except where the Constitution, treaties, or federal statutes otherwise require.3 Moreover, the Supreme Court held in 1938 in the famous case of Erie R.R. Co. v. Tompkins that the federal courts do not have the constitutional authority to create a general federal common law.4

  




  

    As a result of the Rules Decision Act and the Erie decision, there is no general federal common law, although federal courts do create federal common 

     law in two situations. First, federal courts create federal common law on a few subjects, such as foreign affairs, which are the responsibility of the federal government under the Constitution. Second, federal courts create what is sometimes called “interstitial common law,” which is a body of judicial decisions interpreting and applying federal statutes.

  




  

    Federal courts also create common law rules in cases where they are applying state law. In such instances, however, they are creating state common law, not federal common law. When a federal court does apply state law, it is expected to apply it in the same way that a state court would.

  




  

    Because so much of the legal reasoning process entails a careful analysis of judicial decisions, a somewhat detailed description of the operation of the judicial branch is necessary. To avoid needless complexity, the focus here is on the federal court system. State courts generally operate in the same way, although state courts maybe named differently than federal courts.

  




  1. THE DISTRICT COURT




  a. Bringing a Dispute Before the Court




  

    The purpose of a judicial decision is to resolve legal disputes. Disputes are initially brought before the trial courts, which in the federal system are in most cases known as district courts. The courts in which claims are first made are generally described as courts of “original jurisdiction” or courts of “first instance.”

  




  

    In a civil case, a dispute is initiated by the plaintiff by the filing of a complaint against the defendant.5 Before filing a complaint, the plaintiff must ascertain in which court to file the complaint. The complaint may be filed only in a court that meets three criteria. First, the court must have subject-matter jurisdiction, that is, the court must have been authorized to hear that type of claim.6 The federal district courts, for example, are authorized to hear principally two types of claims: those arising under federal law and those involving disputes between citizens of different states. Second, the court must have personal jurisdiction over the defendant. In very general terms, this means that the defendant must have some kind of contact with the territory in which the court sits.7 Third, venue must be proper in the district where the court sits. The rules of venue are adopted by court systems to ensure that cases are tried in a geographically appropriate location, if one 

     exists. For example, if a litigation involves land, the venue rules typically require that the case be tried in the district where the land is situated.

  




  

    The complaint alleges facts that the plaintiff believes to be true and that the plaintiff believes entitle her to some remedy from the court, usually either an order that the defendant pay compensation to the plaintiff, that the defendant take some action, or that the defendant refrain from taking some action. For example, the plaintiff may allege that the defendant breached a contract with the plaintiff. The plaintiff may demand compensation or may demand an order that the defendant be required to perform the contract as promised. A copy of the complaint must be delivered to (in legal terminology, “served upon”) the defendant by the plaintiff.

  




  

    The defendant responds by motion or by filing an answer.8 The defendant generally responds by motion if the plaintiff has chosen the wrong court, in which case the defendant files a motion to dismiss for lack of jurisdiction or improper venue. The defendant also may respond by motion if the defendant believes that the plaintiff has no legal claim, even assuming that all of the plaintiff’s factual allegations are true. In that situation, the defendant files a motion for failure to state a claim upon which relief can be granted.

  




  

    Assuming that the defendant does not file a motion or that the motion is denied by the court, the defendant must file an answer. The answer must respond to each allegation in the complaint in one of three ways: admit the allegation, deny the allegation, or state that the defendant has insufficient information to admit or deny the allegation. The answer also includes affirmative defenses, that is, defenses based on some fact other than a denial of the plaintiff’s allegations. For example, if the plaintiff is alleging a breach of contract, the defendant may assert as an affirmative defense that the contract is void because it was induced by fraud. The defendant may believe that the plaintiff is liable to him and, if so, may include with his answer one or more counterclaims against the plaintiff. If the defendant does file counterclaims against the plaintiff, the plaintiff must file with the court a reply, essentially the plaintiff’s answer to the counterclaims.

  




  

    Of course, the plaintiff may have sued more than one defendant. Perhaps the plaintiff’s contract was with multiple parties and the plaintiff believes that all of them breached the contract. If so, these defendants may have claims against each other, known as cross-claims. These cross-claims similarly may 

     be included in the answer and, if so, require a reply from the other defendants. In some cases, other parties may be added to the litigation, although the rules governing which additional persons and which additional claims may be included in a single case are too complex for summary here.

  




  

    The various documents stating or answering claims are known as pleadings. The purpose of the pleadings essentially is to give each party notice of the allegations by the other party. The pleadings are supposed to define the dispute. In reality, they do not always serve that function very well. Plaintiffs often allege facts that they will never seriously endeavor to prove but are intended to cast the defendant in the worst-possible light. Defendants generally admit as little as possible.

  




  

    Once the pleadings have been filed, the parties proceed to a phase of litigation known as discovery. In discovery, each party obtains information about the claims from the other party. Discovery takes several forms. A party may send to another party interrogatories, that is, written questions that the other party must answer. For example, an interrogatory by the defendant may ask the plaintiff to state the facts that the plaintiff believes prove that the defendant breached the contract. A party may send to another party a request for admissions, that is, a request that the other party admit some fact for purposes of the litigation. For example, the plaintiff may ask the defendant to admit that the two parties entered into a contract. A party may send to another party a request for production of documents or things. For example, the defendant may request that the plaintiff send the defendant a copy of the contract that the defendant is alleged to have breached or a copy of all correspondence between the parties concerning the contract. A party may take the deposition of a witness (who may be one of the parties). A deposition is a proceeding that occurs outside of court in which the lawyers for the parties question a witness under oath before a court reporter, who transcribes the questions and answers. Usually, the lawyer for each party takes the deposition of important witnesses who may be likely to testify in court on behalf of the opposing party.

  




  

    Discovery serves two purposes. First, it informs each party about the facts in possession of the other party and about the arguments being made by the other party and thereby defines the dispute more precisely than did the pleadings. That is, during discovery each lawyer finds out what the other party is probably going to argue at trial. This allows each party to evaluate 

     the strength of the case for each side, which enables each party to evaluate whether a settlement offer should be made or accepted. Although the vast majority of cases are settled, if no settlement does occur, the information also assists each party in preparing its own case for trial. A second purpose of discovery is to prevent a party from changing its arguments at trial. In other words, in evaluating the strength of the evidence in support of each party’s claims, the lawyer can expect that for the most part the evidence at trial will be the same as that adduced during discovery. For example, all of the key documents will have been exchanged between the parties, and each party will likely have admitted that the documents are authentic. Further, all of the key witnesses will have been deposed. If they testify at trial differently than during the deposition, any lawyer can draw attention to the fact that the witness testified differently under oath prior to the trial and thereby damage or destroy the credibility of the witness.

  




  

    The degree to which discovery eliminates the element of surprise from a trial should not be overstated. For example, witnesses often provide testimony that is different in some ways from their testimony at the deposition. Their memory may have changed, perhaps because they thought about the matter more after the deposition, or the question asked at trial may be worded differently than the one asked at the deposition, causing the witness to answer differently.

  




  

    Assuming that the dispute is not settled, it will be decided either upon motion of a party or by trial. Before proceeding to a discussion of how disputes are decided, it is necessary to identify more precisely the kinds of questions that must be resolved in order to decide a dispute.

  




  

    Resolving a dispute requires the court to decide three things: first, what the facts were that gave rise to the dispute; second, what laws govern those facts; and third, how the law applies to the facts. By applying the law to the facts, the court determines the rights and duties that exist between the parties under the law and thereby resolves the dispute.

  




  

    The parties to a dispute usually have a considerable number of areas of agreement. They almost always agree on many of the facts underlying the dispute and often agree on much or all of the law. Frequently, the core of the dispute concerns how the law applies to the facts.

  




  

    Anything on which the parties do not agree, assuming it is relevant to resolving the dispute, is put at issue. Thus, in legal reasoning, an issue is simply 

     a question to be decided. The court resolves a dispute by identifying the issues and then deciding them.

  




  b. Identifying Issues




  

    As has been seen, questions, or issues, that may come before a court are of three types: issues of fact, issues of law, and issues requiring the application of law to fact.

  




  

    Issues of fact all pose essentially the same basic question: what is the situation to which the law must be applied? In other words, what events have occurred to create the dispute?

  




  

    Issues of law also pose essentially one basic question: what are the rules of law governing this dispute?

  




  

    Issues requiring the application of law to fact similarly pose one general question: what rights or duties exist between the parties under the governing law in this situation? These issues are sometimes called mixed questions of law and fact.

  




  

    A single dispute may present all three types of issues or any combination of them. For example, assume that a man sues a physician claiming that she was negligent in failing to administer a particular diagnostic test to him and that, as a result, he sustained injuries three years later that would have been preventable had his disease been diagnosed earlier.

  




  

    The physician may put at issue some of the plaintiff’s factual allegations. She may raise, for example, such issues as whether the diagnostic test would have actually revealed that the patient was suffering from the disease and whether the disease would have been less injurious had it been discovered earlier.

  




  

    The parties may also disagree on the applicable law. For example, the physician may raise as an issue of law whether the statute of limitations for negligence claims against a medical practitioner requires the claim to be filed within two years of the time when the negligence occurred or within two years of the time when the negligence was discovered. If the law requires the claim to be filed within two years of the time the negligence occurred, then the patient would have no right to compensation from the physician.

  




  

    In addition, the parties may disagree about the application of the law to the facts. For example, the parties may present to the court as a mixed issue 

     of law and fact the question whether the physician’s failure to administer the test constituted negligence. This is a mixed question of law and fact because it requires the court to apply the legal definition of negligence to the facts to determine whether the physician’s conduct constituted negligence. If the physician was not negligent, then the patient has no right to compensation.

  




  c. Deciding Issues




  

    Determining which category an issue falls into is critical because it determines who decides the issue at trial and the extent to which the issue can be reviewed on appeal. This subsection presents a discussion of how each type of issue is decided by the district court. The next subsection sets forth how each type of issue is reviewed on appeal.

  




  

    Issues of fact can be resolved only by a trial. Thus, if there are relevant issues of fact, the dispute will lead to a trial in the district court.

  




  

    Trials are of two types: bench trials and jury trials. Either party may demand a jury trial if the Constitution or a statute creates a right to a jury trial in the type of dispute that is in litigation. If there is no right to a jury trial, then the dispute will be decided in a bench trial, that is, a trial in which no jury sits and all issues are decided by a judge.

  




  

    In either case, the parties begin with an opening statement, explaining their respective versions of the facts. The plaintiff offers its opening statement first. After opening statements, the plaintiff calls each of its witnesses to testify. The witness swears to tell the truth and is questioned by the plaintiff’s counsel, a process called direct examination. Following direct examination, the defendant’s counsel may question the witness, a process called cross-examination. After cross-examination, the plaintiff’s counsel may question the witness, but only on matters addressed in cross-examination, a process known as redirect examination. After redirect examination, defense counsel is permitted a re-cross-examination.

  




  

    After the plaintiff has called all of its witnesses, the defendant may call its witnesses. Sometimes the defendant defers making its opening statement until this point in the trial. The questioning proceeds as before, although now it is the defendant’s counsel who engages in direct examination and the plaintiff’s counsel who engages in cross-examination. Following the last of the defendant’s witnesses, the plaintiff is entitled to call rebuttal witnesses.

  





  

    Once all the witnesses have been heard, the parties make closing statements. Because the plaintiff has the burden of proof, the plaintiff generally is heard last.

  




  

    In a bench trial, the judge decides all the issues. That is, the judge determines what law applies to the dispute, resolves any factual questions necessary to decide the dispute, and applies the law to the facts. The court then records its decision by entering judgment, which generally entails signing a formal document. The judgment is accompanied by a written statement of the court’s findings of facts and conclusions of law.

  




  

    In a jury trial, the judge decides any issues of law and presides over the trial. After the parties have presented all the evidence and made their closing statements, the judge instructs the jury on the law applicable to the dispute. The jury then decides all issues of fact and applies the law to the facts. At the conclusion of its deliberations, the jury announces its decision, known as a verdict.

  




  

    A jury trial, of course, differs from a bench trial in that the jury must be selected. The jury is selected from a larger group of persons known collectively as the venire. The attorneys for the parties are permitted to question the members of the venire, known as veniremen, in order to ascertain possible grounds of bias, a process known as voir dire. For example, if a case involves someone who slipped on the wet floor of a department store, counsel may ask the veniremen if they have ever slipped on a wet floor in a business. Once the questioning ends, each attorney is permitted to challenge veniremen in either of two ways. First, each attorney is permitted to challenge a certain number of veniremen without any explanation. These are called peremptory challenges. If an attorney makes a peremptory challenge to a venireman, the latter will be dismissed from the venire. Second, each attorney is permitted to challenge additional veniremen for cause, such as the fact that a venireman is related to a party and therefore may be biased. The judge decides whether to grant challenges for cause. Attorneys uses peremptory challenges to eliminate from the venire persons who may be predisposed against their client’s case, although the attorney cannot prove bias. For example, an attorney representing an employee in a litigation against a company’s management may try to eliminate those with managerial experience from the jury, believing that managers will tend to favor management 

     in a dispute. Once the challenges have been exhausted, the remaining veniremen constitute the jury.

  




  

    Occasionally, it appears during a jury trial that the evidence presented is so one-sided that a reasonable jury could reach only one result. In such a case, upon a motion of a party, the judge may simply rule in favor of that party without sending the dispute to the jury to decide, a process known as entering judgment as a matter of law or entering a directed verdict.

  




  

    Assuming that the judge does decide to send the case to the jury for resolution and the jury reaches a verdict, the judge must then determine whether to enter judgment in accordance with the verdict. Normally, the judge does enter judgment in accordance with the verdict. In some cases, however, if the judge believes the verdict is contrary to the clear weight of the evidence, the judge can order a new trial, which requires impaneling a second jury and retrying the case. Alternatively, if the judge believes that in light of the evidence no reasonable jury could have reached the verdict that it reached in favor of one of the parties, then the judge can enter judgment as a matter of law in favor of the other party, a process sometimes referred to as entering judgment notwithstanding the verdict.

  




  

    If there are no relevant issues of fact, then there is no need for either a bench or a jury trial, and the case will be decided by the judge upon the motion of a party. A number of different motions may result in a resolution of the litigation without a trial. For example, a defendant may dispute some of the plaintiff’s factual allegations but may take the position that the factual disputes need not be resolved because, even assuming that the plaintiff’s allegations are true, the plaintiff must still lose. In that situation, as noted above, the defendant may file a motion to dismiss the complaint for failure to state a claim upon which relief can be granted.

  




  

    Alternatively, if either party believes that the evidence allows the factual issue to be decided only one way, that party may argue to the court that there are no genuine issues of fact and that the court should decide the legal issues and render a judgment, a process known as entering summary judgment. A genuine issue of fact exists if a reasonable jury could decide the issue in favor of either party. Whether there are issues of fact, of course, may be a matter on which the parties do not agree. If both parties agree that no genuine issue of fact exists, both may move for summary judgment.

  





  

    Motions made prior to trial are made in writing. The party making the motion, known as the moving party, submits a document, the motion, requesting that the court take some action. This normally is accompanied by a memorandum explaining why the court should grant the motion. In some cases, evidentiary material is attached as well. The opposing party then submits a memorandum arguing against the motion. In some instances, the judge may ask both parties to appear before the court for an oral argument, in which the lawyers explain their clients’ positions and provide the judge with an opportunity to question them about their arguments. Motions made during trial sometimes are in writing, but sometimes are made orally in court.

  




  d. Distinguishing Between Issues of Law and Fact




  

    The prior discussion implies that the distinctions among the three types of issues are relatively sharp. In fact, however, at least two situations exist in which the theoretical distinctions among the types of issues seem to disintegrate.

  




  

    The explanation for the disintegration begins with the fact that the prototypical trial in the American legal system is the jury trial. In a jury trial, the judge decides questions of law, and the jury decides questions of fact and questions requiring the application of law to fact. Because the judge’s function in a jury trial traditionally is to decide issues of law, lawyers have become accustomed to regarding any issue decided by a judge as an issue of law.

  




  

    In any jury trial, however, at least two situations may arise in which a judge decides questions that, strictly speaking, are not questions of law. In both of these situations, the theoretical distinctions among the various types of issues seem to dissolve.

  




  

    The first situation arises where a reasonable jury could decide an issue in only one way. As noted above, in such a situation, the judge may grant a motion for summary judgment or for judgment as a matter of law. In other words, if the facts cannot reasonably be disputed, the judge may take the factual issues away from the jury and decide them.

  




  

    When the judge takes an issue away from the jury and decides it, lawyers often say that the judge decided the issue “as a matter of law” (even if the formal name of the motion was, for example, a motion to dismiss for failure to state a claim upon which relief can be granted or a motion for summary 

     judgment). The usage may be confusing because what the judge may have actually decided was either a factual question or a mixed question of law and fact. Saying that the issue was decided as a matter of law is merely another way of saying that a judge, rather than a jury, decided the issue. In effect, questions of fact or mixed questions of law and fact can be converted nominally to questions of law if the evidence is sufficiently one-sided.

  




  

    The second situation in which a question that might otherwise seem to be a question of fact or a mixed question of law and fact is treated as a question of law occurs when the law states that the question shall be decided by a judge rather than a jury. For example, the determination of whether a term in a contract is ambiguous is sometimes said to be a question of law. Although as a theoretical matter one could argue that this determination falls within the definition of a question of fact or a mixed question of law and fact, some courts believe that judges rather than jurors should determine whether a contractual term is ambiguous and thus have declared that to be a question of law. Again, what that really means is simply that the question is decided by a judge rather than a jury.

  




  

    The root of the confusion is that courts have often been ambivalent about giving juries too much discretion. In situations where the evidence on an issue is one-sided or where the issue seems especially appropriate for determination by a judge, courts have taken the issue away from the jury. Yet because of the tradition that judges decide questions of law and juries decide the remaining questions, the only way to accomplish the task of taking an issue away from a jury while seeming to remain consistent with the tradition was to declare certain issues to be questions of law.

  




  2. THE COURT OF APPEALS




  

    After a district court has entered judgment (based either on a motion or on a trial), a party that has lost on one or more issues may appeal the decision of the district court to an appellate court. In the federal system, the district courts are organized into regional groups called circuits. Each circuit has a court of appeals that decides appeals from the decisions of the district courts in that circuit.

  




  

    Decisions in the court of appeals are based on the record produced by the trial court. That is, appellate courts do not conduct trials, hear additional 

     witnesses, or gather any other additional evidence. Their function is to review the decision of the district court on the basis of the evidence before the trial court.

  




  

    The appellate process thus is much simpler than the trial process. The party who believes that the trial court committed some error is the appellant. The appellant submits a brief arguing that particular decisions made in the trial court were erroneous and requesting that the judgment in the trial court therefore be reversed. The opposing party, known as the appellee, submits a brief arguing in support of the trial court’s decision and requesting that the decision be affirmed. The appellant concludes the written proceedings by submitting a reply brief responding to the brief of the appellee. The court may then schedule the case for oral argument. Oral argument is usually brief, lasting perhaps an hour. Counsel for each party is allowed half the allotted time to summarize the arguments in its brief, during which time the judges may question counsel, frequently interrupting counsel in midsentence to ask a question. When the oral argument ends, the case is submitted to the court for decision.

  




  

    The court of appeals must determine as an initial matter which standard of review to use in deciding the appeal. The standard of review establishes the extent to which the court of appeals will defer to the decision of the trial court. At one extreme, the court of appeals may review the trial court’s decision on the appealed issue de novo, a Latin phrase that can be translated as “anew.” A de novo review is one in which the court of appeals gives no deference at all to the trial court’s decision and decides the issue entirely in accordance with its own interpretation of the law or the facts. At the other extreme, the court of appeals may defer completely to the trial court, holding that the trial court’s decision on the issue was not reviewable on appeal. Other standards of review fall between these extremes.

  




  

    The standard of review depends upon the nature of the issue and whether the issue was decided by a judge or a jury. The court of appeals generally reviews de novo the district judge’s determination of which law applies. If the court of appeals disagrees with the trial court’s decision, it will reverse the judgment of the trial court.

  




  

    The court of appeals’ review of the district judge’s factual findings, by contrast, is not de novo. Rather, the court of appeals defers to the district 

     judge on factual matters and thus will overturn the judge’s findings of fact only if they are clearly erroneous. Jury verdicts are given even greater deference and are overturned on appeal only if they are not supported by substantial evidence.9

  




  

    Other standards of review are applied in certain circumstances. For example, some decisions by a trial judge in the course of a trial are overturned by the appellate court only if considered an abuse of discretion.

  




  3. THE SUPREME COURT




  

    A party that loses with respect to one or more issues in the court of appeals may seek a review of the decision of the court of appeals in the United States Supreme Court by filing a petition for a writ of certiorari. The Supreme Court has the discretion to grant or deny the petition.10 The vast majority of petitions are denied, in most cases without any reasons given. The number of petitions submitted is too great to permit the Court to explain why each was denied.

  




  

    If the Supreme Court denies the petition, the decision of the court of appeals becomes final. If the Supreme Court grants the petition, it will then review the court of appeals’ decisions on questions of law de novo, but will give the district court’s factual findings or the jury’s verdict the same deference that the court of appeals did.

  




  

    The proceedings before the Supreme Court are very similar to those before the court of appeals. The party seeking review, the petitioner, submits a brief, as does the opposing party, the respondent. After the submission of the petitioner’s reply, the case is scheduled for oral argument.

  




  

    Following oral argument, the justices meet to discuss the case. They will vote on whether to affirm or reverse, with a majority required to do either. Once the disposition of the case has been decided, one justice is assigned to write the opinion explaining the result. If the chief justice is in the majority, then he assigns the opinion. If the chief justice is not in the majority, then the senior justice in the majority assigns the opinion. After the opinion is drafted, it is circulated to the other justices. Various changes may be suggested. In some cases, a justice may refuse to join, that is, support, the opinion unless certain changes are made. When five or more of the nine justices support the opinion, it becomes the opinion of the Court and is made public. 

     Individual justices, if they wish, may write separate opinions explaining their view of the case.

  




  

    

  




  II. IDENTIFYING APPLICABLE LAW




  

    In this section, the process of identifying the law that potentially applies to a particular set of facts is discussed. As the first section suggests, the lawyer confronts an array of case law and enacted law that could potentially apply to a given situation. The process of determining which law applies is really a process of winnowing out the law that could not plausibly apply.

  




  

    A law may not apply to a given situation for any of three reasons: the governmental entity that adopted the law does not have the power to prescribe law applicable to the specific persons or transactions involved in the situation, the law by its terms does not apply to the situation, or although the governmental entity that adopted the law may have power as a general matter, another entity of greater power has enacted a contrary law that prevails in this situation. By applying these three criteria, the lawyer can eliminate the inapplicable law. The next three subsections examine each of these three criteria in turn.

  




  A. Identifying the Government with Power: An Introduction to Choice of Law Theory




  

    The first reason that a law may not apply to a situation is that the government that adopted the law does not have power over the persons or transaction involved in the situation. All governments are governments of limited powers; that is, no government has the power to govern all persons and transactions everywhere in the world. Thus, for example, the United States generally has no power to regulate activity in the Netherlands that does not affect persons or property in the United States.

  




  

    This means that some laws may appear by their terms to be applicable to a particular situation, but, in fact, do not apply. They do not apply because the government that adopted the laws does not have the power to regulate the persons or the transaction involved in the situation.

  




  

    Accordingly, the lawyer’s first inquiry in identifying the applicable law must be to determine which government’s law applies. This determination 

     is made based on a body of legal rules known as the conflicts of law or choice of law rules.

  




  

    Choice of law is a complex area of law that cannot possibly be reduced to a few sentences here. Choice of law analysis, however, is absolutely critical to finding the applicable law, and thus a brief overview is necessary.

  




  

    Assuming that U.S. law applies, the choice of law analysis has two dimensions: vertical and horizontal.11 Vertical choice of law rules determine whether federal law or state law, or both, applies. Assuming that at least some state law applies, horizontal choice of law rules determine which state’s law applies. If only federal law applies, then horizontal choice of law analysis is unnecessary.

  




  1. VERTICAL CHOICE OF LAW ANALYSIS




  

    Federal law and state law are generally not mutually exclusive. In most cases, if federal and state law both address a situation, then both apply. An exception exists when federal and state law conflict, in which case federal law prevails. 12

  




  

    As it happens, the great majority of events in daily life are governed by state law. For example, family relations, the transfer of property, the formation of contracts, and the redress of personal injuries are all governed by state law. In some instances, federal law also applies. For example, certain business conduct constitutes fraud under state common law and also violates federal antiracketeering statutes. Occasionally, some aspect of a transaction may be governed solely by federal law.

  




  

    Vertical choice of law analysis thus ultimately results in one of three determinations: federal law applies, state law applies, or both federal and state law apply. In other words, vertical choice of law analysis may winnow out all federal law, or all state law, but sometimes it eliminates neither.

  




  2. HORIZONTAL CHOICE OF LAW ANALYSIS




  

    Horizontal choice of law analysis generally results in a substantial winnowing out of applicable law. This occurs because, to the extent that state law applies, the applicable state law is usually the law of only one state.13 The laws of different states, generally, are mutually exclusive, meaning that they are not applied simultaneously to the same transaction.

  





  

    Fortunately, many transactions occur in a single state and involve residents of that state. Thus, the lawyer knows instinctively that, to the extent that state law applies, it is the law of that state that applies. Therefore, as a practical matter, legal reasoning often requires very little conscious horizontal choice of law analysis.

  




  

    However, whenever a situation involves transactions affecting more than one state or involves residents of more than one state, the possibility always exists that the law of more than one state may be potentially applicable. Which state’s law applies is ultimately determined in either of two ways: by agreement of the parties or by filing a lawsuit.

  




  

    An agreement in advance between the parties is the simplest way to determine the law applicable to a situation. Two parties preparing to engage in a transaction often insert a provision in their contract specifying which state’s law applies to the contract. These provisions, generally known as “choice of law clauses,” will usually be enforced by the courts.

  




  

    The other way to determine which state’s law applies is to wait until a dispute arises and then file suit to resolve the dispute. Every jurisdiction has its own choice of law rules that tell the court which state’s law to apply. Normally, a court applies its own procedural rules, but it may apply the substantive law of another state. The choice of law rules differ from state to state, and thus which law applies may depend entirely on where the suit is filed.14

  




  

    In short, the lawyer may not know with any certainty which state’s law will apply until the situation leads to litigation. Indeed, the lawyer deciding to file suit may choose to do so in the courts of a particular state solely because those courts will apply the law most advantageous to his client. Choosing a court for tactical reasons is a common practice known as “forum shopping.”

  




  

    When more than one state’s law is potentially applicable, the lawyer’s only recourse is to research all potentially applicable law. In the end, the lawyer could determine that, depending upon where suit is filed, the client may be subject to any of several different states’ laws on a subject. It is in part to eliminate this kind of uncertainty that parties insert choice of law clauses into their contracts.

  




  

    Choice of law analysis thus plays a major role in the winnowing process. It ideally results in the elimination from further consideration of all law except that of a single state and, perhaps, that of the federal government.

  





  B. Identifying Law by Subject Matter: An Introduction to Rule Analysis




  

    Having narrowed the potentially applicable law to that of one or two sovereigns—one state, the federal government, or both—the lawyer must next winnow out those statutes or cases that, by their terms, do not apply to the subject matter of the situation under review. Lawyers do so by using the process of rule analysis. This section discusses precisely what that entails.

  




  

    Each statute or case contains one or more rules of law. In the next chapter, the techniques to be used to identify the rules of law in a statute or case are discussed in some detail. For now, the reader should simply assume that the lawyer, upon reading each statute or case, is able to identify at least one rule of law in that statute or case. It is these rules of law that the lawyer must analyze to determine if the statute or case, by its terms, is potentially applicable to the situation.

  




  1. THE NATURE OF RULES: FORM




  

    In general, rules of law have the form “if X, then Y,” meaning that if these facts occur, then this legal right or duty arises.

  




  

    Rules of law thus have a factual predicate and a legal consequence. For example, a case may announce the rule that a physician performing medical services for a patient has a duty to exercise reasonable care to prevent injury to the patient.15 In other words, if these facts (a physician-patient relationship and the rendering of a medical service) occur, then this consequence (duty to exercise reasonable care) will result. The physician’s performance of a medical service for a patient is the factual predicate, and the duty to exercise reasonable care is the legal consequence.

  




  

    Usually, the factual predicate requires some combination of facts. Each of these facts is referred to as an element. In the example above, the factual predicate has two elements: the existence of a physician-patient relationship and the rendering of a medical service. When facts constituting all of the elements occur, then the legal consequence exists. The legal consequence is generally the creation of some right or duty among certain persons.

  




  

    Identifying rules of law applicable to a particular situation means identifying those rules of law with factual predicates that accurately describe the situation.16 If one or more elements of the rule is not present in the situation 

     under review, then the rule will not apply. For example, the rule above would not apply to a physician assisting his patient with the latter’s income tax return because the second element, the rendering of a medical service, is absent.

  




  

    As this suggests, the only way to determine whether a rule is applicable to a situation is actually to endeavor to apply it. Applying a rule to a situation is a potentially complex process that is described in some detail in chapter 5. Suffice it to say here that during the initial stage of identifying potentially applicable law, the lawyer looks for all laws that plausibly, or arguably, could apply to the situation.

  




  2. THE NATURE OF RULES: SUBSTANCE




  

    Rules are presumed by the American legal system not to be mere arbitrary pronouncements but to be based on some underlying policy. That is, rules create a right or duty not for its own sake but in order to further a public policy.

  




  

    When the rule is a statute, the underlying policy is generally that which the legislature intended to further when it enacted the statute. When the rule is a case law rule, the underlying policy is generally that which the court articulated as the justification for the rule at the time the rule was announced. In some instances, courts may find policy justifications for a rule in prior cases not necessarily involving that rule. Case law rules may also be based on the policies underlying legislative enactments, even in cases that do not involve a statute. For example, a court may adopt a rule favorable to consumers. In support, the court may cite another case announcing a different rule in which the court articulated a policy of consumer protection. Or the court may cite in support of the rule recent legislation that may not be applicable to the case under consideration but nevertheless reflects a public policy of protecting the consumer against the superior bargaining power of merchants and manufacturers.

  




  

    Rules, moreover, are usually not based on a single policy but represent compromises among sets of opposing policies. Typically, one set of policies favors creation of a broad right or duty, whereas an opposing set of policies favors restricting or eliminating the right or duty.

  




  

    If the policies favoring the right or duty were to prevail all of the time, the right or duty would become absolute—with no exceptions or limitations. 

     If the policies opposing the right or duty were to prevail all of the time, the right or duty would disappear.

  




  

    In fact, however, both sets of policies are important, so neither can be permitted to prevail in every situation. Rather, the policies supporting the right or duty will prevail in some situations, whereas the opposing policies will prevail in others.

  




  

    The elements of the rule define exactly the situation in which the policies favoring the right or duty prevail. When the elements are satisfied, the right or duty exists; when they are not satisfied, the right or duty does not exist.

  




  

    The policies underlying the rule are of great importance to the process of legal reasoning. If it would not further the underlying policies, then applying the rule to a particular situation would be undesirable, and a court sometimes will decide not to apply it, especially if the rule is based on case law rather than enacted law. Further, at least where case law rules are concerned, even though the factual predicate of the rule may seem clearly not to apply, if the policy behind the rules would be furthered by finding the rule to be applicable, the court sometimes will nevertheless apply the case law rule by analogy, synthesize a new case law rule to govern the situation, or modify the rule so that it becomes applicable. Thus, as will be discussed in greater detail in subsequent chapters, the underlying policies provide much assistance in identifying those situations in which the rule will be applied.
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