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Preface



At the end of December 2006, a friend came to visit me, to ask me to justify myself, and my work.


I was a visiting scholar at the American Academy in Berlin, finishing my fifth book about copyright and Internet policy, and preparing for my first TED talk. My friend was attending the Chaos Computer Congress, held in the week between Christmas and New Year’s each year. His name was Aaron Swartz.


At the time, Swartz had just turned twenty. I had known him since he was in his early teens. We had first met at conferences about the Internet. I was the speaker; he was the most attentive member in the audience, usually in the first row, often with his chaperone (his mom or dad, for he was no more than twelve or thirteen). When a group of us first began developing Creative Commons—an alternative to traditional copyright, which would enable artists and authors to mark their creativity with the freedom they intended it to carry—Swartz was everyone’s recommendation to be the technical lead. At fourteen, he had already helped to develop the RSS protocol, and was among the world’s leading metadata experts. Quickly, and with almost no guidance from me, he developed the infrastructure that would define the Creative Commons project for its first fifteen years.


Beginning with that project, Aaron and I became friends. He was brilliant, if impatient. Rare among technical sorts, he had enormous humility and a keen sense of the public good. His single overriding purpose throughout the time I knew him was how to make the world a better place. What that “world” was started small. At first it was the universe of people trying to share content easily on the Web. Then people trying to share it freely. Then people trying to make science and culture available freely. And then, about the time he came to see me in Berlin, it was not really about making the Internet a better, freer place anymore. His focus, at less than twenty years old, was society more generally.


And that was his question for me. I had achieved a sort of petty prominence, within my own field at least: Internet policy generally, copyright policy in particular. My life was split between teaching, speaking, litigating, writing, and a growing family—intense and rewarding, but in the scale of things, a life focused on the small. I knew it was small, but I believed I was right, and the choice to become an academic is always the choice of a life of confident certainty within a tiny domain.


Aaron was not impressed with that tiny domain. He had come to challenge it: “How are you ever going to make any progress,” he asked me, with just the suggestion of a smile, “so long as the government remains so fundamentally corrupt?”


I was a bit taken aback by the question. I had been describing my work to him, and my hopefulness for progress. He was impatient with hopefulness, and unimpressed with the work. And as I let his question hang for a bit, he just stared at me, directly into my eyes, waiting quietly for an answer.


“It’s not my field,” I told him.


“As an academic?” he asked.


“Yes, as an academic.”


“What about as a citizen. Is it your field as a citizen?”


I didn’t realize it at the time, but our friendship had grown in a very distinctive way. I was not his father—indeed, he had an incredibly loving and brilliant father—but in one sense, we were in a father-and-son-like relationship. He was testing me, testing my commitment to the idealism I spoke of, maybe trying a bit to set me up for failure by acting in a way that didn’t live up to that idealism. And so his questions forced me to choose: If I had a good reason—a principled reason, a reason he could respect—for continuing on in my way, then fine. But if I didn’t—if I couldn’t deny the truth in what he said, and if I didn’t have a good reason to ignore the implications of what he was asking—then our friendship would face a test: I would either accept the premise of his question, and change my work, or reject the premise of our relationship—respect—and continue in the space of the small.


I didn’t have the confidence to disappoint Aaron. He was right. Every book I had written had included the arguments about why he was right. I knew there was little progress to be had, not just in copyright policy, but in every other field of important public policy, until this corruption was ended. And so that night, sitting in a chilly room in a beautiful estate on the Wannsee, I resolved with Aaron to give up my work on copyright and Internet policy, and to return to Stanford that fall focused exclusively on the question of “corruption.”


Almost seven years later, at the age of twenty-six, Aaron was dead. He had helped me launch a project to attack this corruption (“Change Congress,” which would eventually become “Rootstrikers”). With some friends he had met at a Y-Combinator event, he had cofounded Reddit. He had launched his own progressive reform organization, Demand Progress, convinced that Obama was the great hope for progressives. He had helped architect the most important Internet-driven political victory to date, the effort to stop the “SOPA/PIPA” legislation. He had been a fellow at the center I directed at Harvard, the Edmond J. Safra Center for Ethics. He had spent a stint working on Capitol Hill, understanding the beast from the inside out.


But in January 2011, he had gotten himself arrested. He was caught downloading a database of academic articles, contrary to the rules of the site, with the intent, the prosecutors alleged, of distributing them to others. The arrest began two years of hell, as Aaron, through his lawyers, tried to talk fiercely over-eager prosecutors down from the certainty that they had captured one of America’s most wanted. Upon announcing the indictment against Swartz, U.S. Attorney Carmen Ortiz threatened thirty-five years in prison. Eighteen months after that indictment, most of his resources exhausted, he himself exhausted, Aaron took his own life.


Ten months after he was arrested, Aaron wrote me to congratulate me about the first edition of this book. It was the best thing I had written, he said. “May its insights,” he wrote, “come to seem obvious.”


I never had the chance to say the same to him. Yet if there is one hope I have for my own young children, all of whom knew and miss Aaron dearly, it is that the commitment of his soul comes to seem obvious, too.


He was never someone to dream big. He worked, patiently, in a big direction.


May we all.













Introduction



We have entered an age of fantasy politics—when candidates from both parties parade promises for a better future before a public that recognizes, somewhere deep down, that it’s all really just a show. A ritual. A way to get the blood flowing. No one believes the promises anymore. A solution to the student debt crisis. A way to end the public debt crisis. Health care reform (for real). Climate change legislation (finally). Tax reform. Tariff reform. Bridges that aren’t crumbling. An education system to be proud of, again. But elections are scheduled, and one side has got to win. And usually that’s the side that embraces the fantasy more firmly than the other. So both sides work hard to “believe.” Both sides shut their eyes and dream.


This is not to say with Nader that there isn’t a “dime’s worth of difference” between the two parties. There plainly is, in important areas at least, if not in enough areas. And it’s not to say that there isn’t a reason to fight for one side or the other, at least with the presidency. The Supreme Court is reason enough.


But it is to say that a basic idea of a representative democracy—one that argues over fundamental choices of policy, through the battle between differently committed representatives—is not the reality of our democracy anymore. We’ve settled into what Francis Fukuyama calls a “vetocracy,” where change of almost any kind, whether from the Right or the Left, is practically always stopped.1


It is not hard to see why, even if it is easy to be confused about why. Some say it is polarization—and it is, in part, but the polarization that we can fix is just a symptom of a much deeper problem. Some say it is gerrymandering—and again, in part it is, but fixing gerrymandering before we address this deeper problem won’t fix anything. Some say it is the inevitable consequence of a plutocracy, as if the inability to act at all is bias in favor of one side. Sometimes it is, but in this case, it is not. The problem of America is not capture. The problem of America is collapse—a collapse in the ability to govern, because of the corrupting influence of money in campaigns. Because of this influence—not only this, but this first—we have lost the ability to rule. The steering wheel has detached from the axle. Regardless of which direction “the people” turn, the bus trundles on, oblivious. And as it does, confidence in the institution of Congress collapses. In no institution identified by Gallup did Americans show less confidence in June 2015:


[image: image]


FIGURE 12


June 2015 was not an anomaly:
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FIGURE 2. Percent expressing at least “quite a lot” of confidence in Congress


And who would say that America was being unfair to its core representative body? We are a nation that gives billions in subsidies to one of the world’s most profitable industries (oil); we give the middle class and the rich a tax deduction for mortgage interest, but not for interest on credit cards; our government spends billions buying drugs for the elderly and for some covered by Obamacare, but by law, it’s not permitted to negotiate with drug companies for lower prices; we subsidize the production of unhealthy “food” (high fructose corn syrup), but not fruits or vegetables; our tax system gives one of its lowest rates to its richest taxpayers (hedge fund managers); we spend billions to buy weapons for a kind of war that our nation will never see again; we run a farm subsidy program in which the biggest and richest 10 percent get almost 70 percent of the subsidies; we subsidize flood insurance for the owners of beach houses—and these are just the small things. As well as these, we are a nation yet to pass federal legislation addressing climate change, yet to rationalize an insanely complicated tax system, yet to confront sensibly the high cost of health care, yet to reform the banking industry in a way that would avoid the kind of collapse of 2008, yet to even acknowledge the long-term costs of endless debt, and yet to find a way to speak sensibly about a defense budget that seems only ever to grow. We are a bipolar nation: on the one hand, with the most creative and innovative people anywhere, and with the world’s most generous middle class; on the other hand, with a government in collapse, filled with “leaders” who can do nothing more than position for the next election. As great as “we, the people” are, our government is, in the same degree, awful. It is the best of times, and the worst of times. It is a nation that can inspire more than any in the world, when the focus is on us, but a nation that cannot inspire less, when the focus is on the USG.


As I have studied this problem, my understanding of this collapse has evolved. As I described it in the first edition of this book, Republic, Lost, the core problem is a kind of corruption: a dependence, contrary to the one intended by our Framers, that has infected the way our government works, and that now, at its extreme, has rendered it incapable of governing. Not the corruption of criminals, but the corruption of a system. Not the wrong of “quid pro quo bribery,” but a problem with the incentives for responsiveness that we have allowed to evolve within our Republic.


I continue to believe in that account. But as I’ve thought more deeply about its nature—and more important, as I’ve experienced the hopelessness of so many when they think about this problem solely as a problem of corruption—I’ve come to see the importance of linking that understanding to a more fundamental way to see its nature, and to give voice to its remedy.


This is the idea of equality. Not wealth equality, or speech equality, or the idea that somehow, the government must make us all “equal speakers.” Instead, an equality of citizenship. Our Republic has been corrupted, because it betrays a basic commitment of a representative democracy to this equality. By ending that corruption, we could realize this equality.


Yet here we confront a familiar problem. In the first edition of this book, I felled many trees introducing a conception of “corruption” that was familiar to historians, our Framers, and geeks, but that had fallen out of use among lawyers and politicians.


And so, too, is it with the particular conception of “equality” that I mean to defend here. That equality would also have been obvious to the Framers, yet it, too, is almost lost to us today. It is not an equality of stuff. It is an equality of status. It is, as Danielle Allen describes in her powerful book, Our Declaration (2014), a political equality, or as I’ll call it, an equality of citizens. Our Republic has been corrupted, because we’ve allowed it to evolve a structure of influence that denies the equality of citizens. That inequality is a corruption of the idea of a “representative democracy,” or of what the Framers would have called “a Republic.”


This idea, more clearly than talk about “corruption” alone, speaks its own remedy. It gives moral force to the movement that demands it. And it shows more clearly than corruption talk one way forward.


I am obviously not the first to use the idea of equality as a way to understand the problem with our democracy. The field is filled with brilliant work from incredibly talented theorists and practitioners, emphasizing the radical inequality that we’ve allowed to seep within our democracy.3


But that debate has too often been framed as a choice: Either we say that our democracy is corrupted, or we say that our democracy is unequal. That framing in turn has been forced on us by the Supreme Court: In the terms the Court uses, if the problem is “corruption,” there is something Congress can do about it. But if it is mere inequality, the First Amendment blocks Congress from remedying it. Those pressing “corruption” thus want to give Congress a way to fix it. Those insisting it is “inequality” have given up on this Supreme Court, and wait for the day when equality can rule.


If there is a contribution in this book, it is a way to see just how both sides in this debate could be right. The Court is right to insist that we limit Congress’s rules to remedies for “corruption.” And the Court is right to deny Congress the power to “equalize” speech as a way to achieve equality. The traditions that ground both resolutions are important and valuable, and we should not move too quickly to abandon them.


But the Court has missed how—on its own terms—the current system is a corruption, and how equality justifies a remedy to that corruption, even if it doesn’t justify “equalizing speech.” Put differently, there is no reason, consistent with its values, that the Supreme Court could not permit the remedies this democracy needs. Indeed, it is because of those values that we can see the remedies that this democracy requires.


This book is not, however, a letter to the Supreme Court. I take the terms of the debate as they have set them not because I want to engage with them, but because those terms point an obvious way forward. I believe there is a way forward; I believe there are reforms that are both feasible and effective; and I want more than anything to see the movement step in this direction, if only because I want it to win.


If, indeed, you believe that there is a way forward. Because in response to my claim that we’ve entered the age of fantasy politics, there will be many who say that I’ve entered a world of fantasy reform. The overwhelming sense of anyone close to this story is that there’s nothing that can be done. Or when that seems too hopeless, the skeptic invokes the universal deus ex machina—a massive grassroots political movement4 that will somehow rise up and fix everything.


I get just how impossible reform seems just now, and hence, how fantastic a plan for fixing it seems. But the witchcraft of “a massive grassroots movement” isn’t a plan, and not fixing it is not an option.


So to the skeptic, the critic, or the unconvinced reformer, I offer Jon Snow (Game of Thrones):



“You’re right. It’s a bad plan.” [pause]


“What’s your plan?”





One that doesn’t rely on magic (“a grassroots movement…”), that doesn’t simply wait for a disaster (“ongoing scandal”), and that doesn’t assume the people are idiots.


The people are not idiots. We can’t wait for a disaster—it’s already here. And the only magic that there is is the magic we make, through the movement that understanding makes possible.













PART I
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THE FLAW















CHAPTER 1



Tweedism


In the early fall of 2014, protests erupted across Hong Kong, led first by students, and then joined by hundreds of thousands of ordinary citizens.


These protests were in response to the Chinese government’s plans for that state’s “democracy.” Seven years before, Hong Kong had been promised that its chief executive would be popularly elected by 2017. In August 2014, the Standing Committee of China’s Twelfth National People’s Congress released its plans for that popular election three years hence. According to the committee:




The ultimate aim is the selection of the Chief Executive by universal suffrage upon nomination by a broadly representative nominating committee in accordance with democratic procedures.1





This “nominating committee” was to be small, at least relative to the population of Hong Kong. Twelve hundred citizens—about .02 percent of Hong Kong’s population (and remember that number, .02 percent, for at least a couple pages here)—would have the power to nominate the candidates that the voters would then select among.


Yet those 1,200 were not to be randomly selected. They were instead to be chosen through a complicated procedure that would produce a committee, critics charged, representing a “pro-Beijing, business elite” more than the average Hong Kong citizen.2


This was not, the protesters insisted, “democracy.” It was instead, as Martin Lee, Chairman of the Hong Kong Democratic Party, put it, “democracy with Chinese characteristics.”3


The flaw in the Hong Kong system is not hard for us to see. China had proposed a two-step process for selecting its governor. Yet in the first step, the system introduced an obvious bias. That bias wasn’t an accident. Indeed, it was explicitly defended by Hong Kong’s current governor, Leung Chun-ying. As he said in response to the protests:




If it’s entirely a numbers game and numeric representation, then obviously you would be talking to half of the people in Hong Kong who earn less than $1,800 a month.4





Obviously, you can’t have a democracy that represents all people equally. Obviously some must be more equal than others.


Ninety years before Hong Kong protested the inequality that was about to be pressed upon them, Lawrence Nixon was protesting a similar inequality that had just been forced upon him.


Nixon was a physician living in El Paso, Texas. He had moved to El Paso in 1910, and in every election between 1910 and 1924, Nixon had walked to his polling place, paid his poll tax, and voted.


But in 1924, when he arrived at the polls, he was told by the precinct judges, “Dr. Nixon, you know we can’t let you vote.” “I know you can’t,” Nixon replied, “but I’ve got to try.”


Nixon was black. In 1923, Texas had enacted a law that forbade blacks from voting in the Democratic Primary.5 Nixon was recruited by the NAACP to challenge that restriction—twice. Yet in some form, the “White Primary” would survive in Texas for another thirty years. Blacks were free to vote in the ultimate election (assuming, of course, that they could register). But in the first step of choosing who would govern Texas, and the only step that really mattered (“as of 1940, no Texas Republican had been elected to a major state or federal office in over seventy years”6), only whites had a role.


All men may have been created equal in Texas, but some were more equal than others.


The link between Hong Kong’s future and Texas’s past is not an accident. It is an obvious system design. Boss Tweed, the infamous leader of New York’s Tammany Hall, famously quipped, “I don’t care who does the electing, as long as I get to do the nominating.” That’s precisely the idea behind both of these schemes—a multistage process, with a biased filter in the first stage, intended to benefit those who control the “nominating” power. None but rogues reject “rule by the people” anymore. But tweedism is the trick by which fraud democracies guarantee that “the people” need not actually govern a state “rule[d] by the people.”


Not because the tweeds are few—were the “nominating committee” in Hong Kong truly representative, the scheme would not be tweedist in the sense I mean here.


Not because to be a tweed requires a certain qualification—party primaries are typically open to members of a party only. That, too, is not tweedism.


But instead because the tweeds do not represent the people that the democracy is to govern. Tweedism defeats democracy, by twisting democracy’s representative function, through a procedure—a system—that assures that representatives are not representative.


Sometimes this tweedism is quite crude. In Iran, the Guardian Council (twelve theologians and jurists) selects the candidates that 80 million Iranian citizens get to vote among.7


Sometimes it is quite subtle. Hong Kong’s is more obscure than Iran’s and certainly more subtle than the Jim Crow of Texas.


And sometimes, it is so subtle as to be all but invisible, at least to the natives.


This last form is the tweedism that is the focus of this book: the tweedism in modern America.


Because, like Hong Kong, America has a nominating process, too. I don’t mean the primaries, the formal procedure by which a candidate gets to be a candidate. I mean a much more fundamental nominating process—one that determines who can even consider becoming a candidate, or at least a “credible candidate,” and one that determines who has any chance of prevailing within any contested election.


This more fundamental process doesn’t involve any formal vote. Instead, this more fundamental process is tied to money.


The Green Primary


We take it for granted in America that political campaigns will be privately funded. Not all campaigns—some states, like Maine, Connecticut, and Arizona, publicly fund elections. And in theory at least, candidates for the presidency still have an option for public funding. But for every other federal contest, the first real contest that a candidate must engage in is the contest to raise the money necessary to become a viable candidate.


That contest is a kind of primary. Not a voting primary, but a money primary. Not the “White Primary,” but a “Green Primary.”8


Unless a candidate self-funds, this primary is as mandatory as any. It determines whether the candidate will be visible in the weeks leading up to a vote. Just as important, it determines whether a candidate will be deemed “credible” by the press, and hence, credible by the public. We live in a time when what makes a candidate “credible” is that she comes to the election with money. Money is the measure of a campaign, long before anyone is thinking about votes.


In 2012, for example, the most qualified candidate running for president in the Republican Primary was a three-term congressman, a former governor, and the founder of a successful community bank (think Newt Gingrich and Tim Pawlenty and Herman Cain wrapped in one).


But you can’t remember who that candidate was because that most qualified candidate was not “a viable candidate.” Buddy Roemer had made money the issue in his campaign, by refusing contributions greater than $100. That decision disqualified Roemer from serious consideration in the primary. Literally, because of the money. Roemer was not “viable,” his campaign was told, and hence could not be in the debates, unless he could raise $500,000 within six weeks. And once he was deemed not viable, he was deemed not credible. Credibility turned on the money.


The same is true for Democrats, too. In 2014, a brilliant young woman challenged New York Governor Andrew Cuomo in the Democratic Primary. Zephyr Teachout had made corruption the issue in her campaign. After Cuomo, the anticorruption governor, had been charged with corruptly manipulating an anticorruption commission to protect his friends while attacking his enemies, Teachout’s candidacy began to take off.9


But Cuomo refused even to debate Teachout, not because she wasn’t qualified, not because she was a woman, and not because she wasn’t popular (she would eventually win 33 percent of the primary vote, winning 25 of 62 counties).10 Cuomo refused to debate her because she was not a credible candidate.


And what made her not credible? The money. Only the money. Cuomo had raised more than $40 million. Teachout eventually raised just about $600,000.11


We take this for granted in America today: a democracy in which the first test of credibility is not votes, or broad public support, but money. And not money that comes from all of us. Money that comes from the very few. Every single campaign, from the president to members of the House of Representatives, gets tested first on this first question: Can you raise enough money from this tiny tiny few?


Just how tiny is this few I’ll describe in a bit. But before we get to the numbers, let’s be clear about the psychology.


Why is it a problem that our politicians are so dependent on so few? What is the consequence of this dependency? How does it threaten a democracy?


The dynamic here is not hard to understand, at least with a bit of empathetic imagination.


No one knows how much time members of Congress and candidates spend raising money. Estimates range anywhere between 30 and 70 percent.12 But regardless of the exact number, it’s perfectly clear that fund-raising has become their job. They are instructed to do this by the leadership of their party. They are practically forced to do this by their own staff. (In 2015, Congressman Brad Ashford (D-Nebr., 2015–) lost his staff because of his refusal to fund-raise “enough.” As Ashford commented, “I spend half of my day just dealing with the ISIS.… The fundraising, obviously everybody needs money to run campaigns but it’s got to be a secondary consideration.”13) This is the one thing they need to get very good at. Not debating members on the floor of Congress. Not giving speeches to voters in their district. Not working out solutions to America’s problems. What they need to be good at is raising money.


So think about how such a life would affect you—you, not Spock of Star Trek, but you. Imagine spending hours every day dialing for dollars—calling people you’ve likely never met, asking those people for their support. Your success depends upon telling these people what they need to hear, to inspire them to give you the support that you need. If you’ve become good at your job, it’s because you’ve become good at saying what you need to say to make the people you’re begging for money give you that money. If you’ve become good, it’s because you’ve become responsive to them.


So who they are matters. If congressmen were calling people randomly, the way Gallup or Rasmussen calls people to conduct a poll, this discipline might well be a good thing. For a couple hours each day, members of Congress would practice saying the things that a representative public would like to hear. Such calls might well make our Congress more representative.


But of course, members are not calling people randomly. They’re calling instead a very targeted and specific few: the large donor. And not millions of large donors, because obviously, large donors are very few.


So we have evolved a system for funding campaigns in which members and candidates spend an extraordinary amount of time learning what a tiny tiny unrepresentative few cares about—so that they can respond to that tiny few in a way that might induce the few to do something very specific: send them money.


If these targets do send money, then again, because congressmen are human, a bond has been created. The congressman has been obliged. Congressmen are dependent on funders; the funders have obliged, by giving. And through this process of dependence, we develop a Congress not “dependent on the people alone,” as James Madison promised.14 Through this process, we develop a Congress dependent also on these funders, too.


But it’s even worse than this.


“Leaders” are supposed to be leaders. But what sort of leadership gets bred from constant prostration before the most powerful in society? How can you lead when you spend so much time begging?


The point isn’t rhetorical. It is as practical as mud. What does this sort of life do to an ordinary person? What should we expect it would do? Congressmen say that they are not affected by this constant begging for money. But if that were true, they would be sociopaths. Normal human beings can’t resist the pull of ordinary reciprocity. That is precisely what normal modifying human means. As any human would, as congressmen do their No. 1 job (aka fund-raising), they become dependent and subservient and responsive to their funders.


So who are these funders?


Let’s start with the numbers.15 In 2014, 5.4 million Americans gave at least something to any congressional campaign or political party or PAC. That’s about 1.75 percent of America.


But of that 5.4 million, the top 100 gave almost as much as the bottom 4.75 million.16 The top 100 individuals and organizations gave 60 percent of the super PAC money given.17


.2 percent (610,000) of the contributors gave as much as 66 percent of the contributors.


.04 percent (122,000) gave the equivalent of the maximum allowed in one election—$2,600.


About a fifth as many—26,000, or .008 percent—gave at least $10,000 to any set of candidates.


But between those final two numbers stands a number that quite accidentally has a very significant reference.


Consider the number of Americans who gave the equivalent of the maximum amount you are permitted to give to any candidate in both the primary and the general elections—$5,200.


$5,200 is a lot of money. That’s the equivalent of what the average American spends each year on her retirement.18 It’s also a handy target for candidates as they try to raise money for their campaigns. If we’re trying to imagine who the relevant funders of campaigns are—those who give enough to matter to a candidate as that candidate is thinking about the positions that candidate should take—$5,200 is not a bad target. I’ve had many incumbents tell me it is wildly too low. I’ve had some tell me it “gets someone on the radar.”


So if we assume that $5,200 is not too low, if we assume it is a good measure of how much you must give to matter to the candidates as they spend their time dialing for dollars, then we can identify the number of Americans who matter, in this way, in our democracy.


In 2014, that number was 57,854. That is, 57,854 gave the equivalent of $5,200 to candidates running for Congress.


57,854 is .02 percent of America.


.02 percent.


You remember that number, right? .02 percent is the percentage of Hong Kong citizens that China said could sit on Hong Kong’s “nominating committee.” That was the number that triggered outrage across Hong Kong in the fall of 2014. A biased .02 percent wasn’t “democracy,” Martin Lee said. It was “democracy with Chinese characteristics.”19


But at the very most, it’s .02 percent who dominates the Green Primary in America. At the very most, it is this Chinese percentage of the public who gets to say who is credible, and who is not. In both cases, it is a tiny and unrepresentative slice of the so-called democratic populace that gets to decide who is allowed to run in the elections. In both cases, the system denies the basic equality of a representative democracy, by allowing an unrepresentative few to set the choice for the rest.20


This is tweedism. Even though we, the people, have the ultimate influence over elected officials—since there is, ultimately, an election in which we all have the right to participate—the way we fund campaigns means that we don’t have equal influence within this “representative democracy.” In our democracy, too, some are more equal than others.


In a single line, then, this is the core problem with America’s democracy today: We have concentrated the funding of campaigns in the tiniest fraction of us, and thus made candidates for public office dependent upon this tiny fraction of us. They do the nominating while we do the electing. In this tweedist process, the design of our Framers is corrupted, and we, the citizens, are rendered unequal—just like blacks in Jim Crow Texas, or the average citizen in Hong Kong’s threatened future.


Corrupt and unequal.















CHAPTER 2



Corrupt Because Unequal


Corrupt.


Tweedism corrupts representative democracy. Not in a criminal sense, but in a design sense. Tweedism defeats the design of a representative democracy, by introducing an influence that weakens the dependency a representative democracy is meant to create. That systemic defeat is “corruption.”


In the first edition of this book, I introduced a particular way to understand the idea of “corruption,” as a way to understand the corruption of Congress.


As I argued there, when we ordinarily use the term, “corrupt” is something we say of a person. And when we say it of a person, we mean something quite nasty. A corrupt person is an evil person, for corruption is a crime. There’s no ambiguity or uncertainty in the term. Like the death penalty or pregnancy, “corrupt” in this sense is binary.


But as well as corrupt individuals, there are corrupt institutions. And not corrupt in the sense that the crime has just metastasized from one to many. But corrupt in the sense that the institution has lost its way. For at least some institutions, there is a clear sense of the institution’s purpose. That purpose has been corrupted when an economy of influence has steered that institution away from its purpose. That steering is the corruption.


Yet here there need be no crime. An institution could be corrupt even if every individual within that institution was not corrupt. The only wrong necessarily attaching to any individual within a corrupt institution is the wrong of not repairing the corruption. It is the failure, as trustee, of maintaining that institution’s trust.


Our Congress is corrupt in this institutional sense. There may or may not be criminals among the members of Congress. If there are, they are very few. In the main, Congress is filled, in the words of former Senator Bill Bradley (D-N.J.; 1979–1997), with “fine public servants… stuck in a bad system.”1


But relative to the baseline intended by our Framers, Congress is plainly lost. Tweedism shows why.


The Framers meant Congress—or more precisely at the time, the House of Representatives, since at the founding the Senate was chosen by state legislatures—to be dependent in a very specific way. As James Madison described it, the House was to be “dependent on the people alone.”2


Think about what that means. Dependent. We say that a child is dependent upon her parents, in the sense that she needs her parents to sustain herself. We say that a court is dependent on the law, in the sense that it is to draw its judgment from the substance of the law, and not from the politics of its judges. We say that a young man is dependent upon himself, in the sense that he draws his sustenance from his own industry and savings, and not from his parents or the state. We say the president is dependent upon the people, in the sense that she is selected in an election by the people. (At the framing convention, delegate James Wilson worried that if the president was selected by the Senate, his “dependence on them” would mean that “the President will not be the man of the people as he ought to be,” but would instead be a “minion of the Senate.”3)


In all these cases, dependence speaks to a relation governing a person or an institution over time. It describes the health or character of that person or institution. It provides a test for the loss of that character, or for its failing health.


Dependencies, of course, can be multiple. And they can conflict. A drug addict could be dependent on his employer for his income or career. But he is also dependent on the drug to which he is addicted. These dependencies are different. These dependencies conflict.


Tweedism describes a system within which there are multiple dependencies built into a democracy. In its simplest form, it describes an additional dependence within a democratic process—a dependence beyond a dependence “on the people alone.” Tweedism is a dependence on the tweeds as well as a dependence on the people. Were the tweeds simply a snapshot of the people—imagine the tweeds were a truly random and representative body of 5,000—that additional dependence would not be a corrupting dependence. Congress would be dependent on the tweeds and “the people,” but the tweeds would just be—in a statistical sense at least—the people.


But in America, the tweeds are not the people. They in no sense represent the people. The best political science demonstrates their views are not the views of the people. Yet to get elected in America, a so-called “representative” must answer to these nonrepresentative tweeds first.


We’ve thus allowed to evolve an additional dependence that conflicts with a dependence on the people. We’ve thus allowed the original design to be corrupted. As Zachary Brugman puts it:




An additional relationship of dependence by a representative to attain office, beyond the dependence on the People, epitomizes corruption—and results in aristocracy.4





That conclusion is important both rhetorically and legally. It is important legally for a reason that I will return to in Chapter 12. For now, stay focused on the rhetoric: We have allowed a structure to develop that defeats a primary objective of the Framers’ design. That structure—the way we fund campaigns—is thus a corruption of that design.


Because Unequal


Tweedism has also rendered us unequal.


“Unequal.”


That word sits uncomfortably within American politics today. In one sense, it is perfectly uncontroversial: No one defends race discrimination, or sex discrimination, or at least no one defends them openly anymore. And almost no one defends sexual orientation discrimination—and amazingly so, given how quickly attitudes on that equality have changed. In this sense, we are all egalitarians, Republicans and Democrats alike. In this sense, at least, we all believe in “equality.”


But when the sense of “equality” shifts from race or sex to class, the hums of “Kumbaya” fall silent. We all may believe in racial equality, but wealth equality? For a large majority of Americans, especially on the Right, no way.5 The same is true for speech equality. Even for many on the Left, no way. We are all egalitarians in some spheres at least, but we are not egalitarians in all spheres. Americans embrace—indeed, celebrate—the inequalities among us, and for the vast majority of us, we believe that government has no place in trying to eliminate these inequalities.


Yet there is at least one more sense of equality—beyond race and sex and sexual orientation—that we all, Republicans, Democrats, and Independents alike, should be able to embrace, openly and warmly. A sense of equality that doesn’t thereby commit us to equality of wealth or equality of speech. And a sense of equality that our Framers were clearest about, even if we’ve lost touch with their founding ideal.


This is the sense of equality as citizens: the idea that we should all have an equal place in a representative democracy. That as a “Republic” (by which the Framers meant a representative democracy), we weigh the voice of each citizen equally.


This is the sense of equality in John Adams’s description of a legislature: “an exact portrait, in miniature of the people at large, as it should feel, reason and act like them.”6


This is the sense of equality that James Madison had when he promised a branch “dependent on the people alone,” in which “the people” were “not the rich more than the poor.”7


This is the sense of equality that makes the very idea of a “representative democracy” make sense. Because representative of what? Of citizens, of course, and of course, of citizens equally.


Obviously, across our history, America has not lived up to this ideal equality. Blacks were slaves. Women were practically the property of men.


But the failures across our history are mistakes that we, as a people, discovered, not mistakes that were intended. We—all of us—see their mistake with race, and sex. They didn’t. And the struggle of ideals that is the story of America is the fight to achieve equality when inequality is finally recognized. Some always saw the inequality as inequality. Eventually, everyone came to recognize what only some originally saw.


Yet the equality of citizens is an equality that our Framers saw then, but that we have forgotten now.


They saw then that a system that gave “the rich,” again, as Madison put it, more power than “the poor” violated the core commitments of a representative democracy, what they called “a Republic.” “The people” upon which Congress was to be “dependent alone” were not to be “the rich more than the poor.”8 “The people” upon whom our Congress is dependent today, however, are “the rich more than the poor.”


But didn’t the Framers restrict the vote to property owners only? How could that be a commitment to equality regardless of wealth?


They did—though at the time, as John Steele noted, “almost every man is a freeholder, and has the right of election.”9 And in any case, in the view of most at the time, the vote was reserved to property owners as a means to avoid aristocracy. As Gouverneur Morris stated, “Give the votes to the people who have no property, and they will sell them to the rich who will be able to buy them.… If you don’t establish a qualification of property, you will have an Aristocracy.”10 This was Blackstone’s view as well (“if these persons had votes [that] would give a great, an artful, or a wealthy man a larger share in elections than is consistent with general liberty”).11 Whether their prediction was right or not as a factual matter, their motive was not aristocracy.


The tweedism of American politics today thus violates their sense of equality. It violates the equality of citizens. “The rich” plainly have a power that “the poor” (or the middle class, for that matter) don’t, because of a system for funding campaigns that renders representatives dependent on “the rich” in a way that they aren’t dependent on the poor. Just as the White Primary violated the equality of citizens by creating an impermissible dependence on whites at a critical first stage of an election, the Green Primary violates the equality of citizens by creating an impermissible dependence on the rich at a critical first stage of an election. That wrong is the inequality.


Yet to say “the people” means “not the rich more than the poor” is decidedly not to say that there should be no rich or no poor. It does not, in other words, mandate equal wealth. Likewise, to say that we are entitled to be equal citizens is not to say that we must equalize speech, or that everyone must have equal persuasive influence. Those kinds of equality might or might not make sense (and in the extremes, I would oppose both).


But whether you support these particular equalities or not, they are ideas that are distinct from the idea of equality as citizens. We can be equal citizens, even if Bill Gates has more money than you. And we can be equal citizens, even if Bill O’Reilly is more persuasive to more people than I. It is a political equality to which a Republic is committed. Political equality does not entail social, or economic, or persuasive equality.


Why we are so confused about the idea of equality today is a powerfully interesting question. We have been colored by the modern battles for race and sex equality—battles that have had at their core the claim of “equality as sameness.” Women have the same ability as men. Blacks are as qualified as whites. This equation then feeds, as my colleague Danielle Allen puts it in her book, Our Declaration (2014), a choice that politicians, and political philosophers, have presented us with. As Allen describes:




Too many of us think that to say two things are “equal” is to say that they are “the same.” Consequently, we think the assertion that “all men are created equal,” is patently absurd.… But “equal” and “same” are not synonyms. To be “the same” is to be “identical.” But to be “equal” is to have an equivalent degree of some specific quality or attribute. We can be equal in height although we are not the same as people.12





Thus, when the Declaration of Independence began:




WHEN IN THE COURSE OF HUMAN EVENTS, IT BECOMES NECESSARY for one people to dissolve the political bands which have connected them with another, and to assume among the powers of the earth, the separate and equal station to which the Laws of Nature and of Nature’s God entitle them…





no one believed that the United States was “equal” to Britain, in the sense of wealth, or power, or the ability to influence—despite the declaration that we would assume an “equal station.” The United States was a developing nation; Britain was arguably the most powerful nation in the world. Whatever “equal station” means, it could not possibly mean “equal” in the sense of the equality of stuff. “Equal station” means the equal status of each nation, recognizing the vast differences that exist between these “equal” nations. Again, Allen:




[Equal] does not mean equal in all respects. It does not mean equal in wealth. It does not mean equal in military might. It does not mean equal in power. It means equal as a power.13





And political equality, or as I describe it, equality of citizens, thus means, as Allen puts it, “equal political empowerment.”14


No doubt, from our perspective, the Framers practiced that equality poorly. Women were not equal citizens. African-Americans were slaves. Those were the great mistakes of our tradition, and (some of) our parents and grandparents and great-grandparents worked incredibly hard to correct those mistakes. After generations of struggle, we’ve made progress on those corrections, and there is still a great deal to be done.


But from the Framers’ perspective, we, too, have practiced the ideal of equality poorly. Because from their perspective, the one idea of equality that was central to their design is the one ideal that we have all but given up on.


We can redeem their promise of equal citizenship, without contradicting their ideal of free speech. We can defend the ideal of equal citizenship, without questioning the dream of Horatio Alger. We can promise a people denied equal citizenship that the remedy to their injustice flows from a tradition we have all inherited: a tradition of a constant struggle for a more perfect union.


Tweedism is a corruption of the ideals of a Republic. It is a corruption because it denies citizens political equality.


But isn’t unequal influence and access at the core of democracy? And hasn’t the Supreme Court explicitly held that “equalizing the relative ability of individuals and groups to influence the outcome of elections” is not something that Congress is allowed to do?15


We will return to the details of the Supreme Court’s cases in Chapter 12. But for now, let me surprise you by saying: I agree with the Court. Congress has no general, free-floating power to “equalize” the “influence of speech.” Speech equality is “constitutionally suspect,”16 as Dean Robert Post puts it. It is certainly not a founding principle. The First Amendment is pretty clear evidence of its rejection.


But to say that Congress has no power to equalize speech cannot mean that Congress has no power to eliminate tweedism. For tweedism isn’t speech. Tweedism is a structure that has the formal effect of rendering certain citizens less represented. And as the Supreme Court has held in a related case that we’ll consider in detail in Chapter 6, a structure that “defeat[s] the right of the people to choose representatives for Congress” is one that Congress can regulate. Indeed, it is one that Congress must regulate, if the “great purposes” of the Constitution are to be respected.17


Tweedism is such a structure. Tweedism reserves to some—the tweeds—first dibs on selecting the candidates that the rest of us get to vote among. Is that reservation constitutionally permitted?


Certainly sometimes it is—think about a party primary. There’s nothing wrong in principle with a system that identifies the party candidates that get to compete in the general election. All citizens are equally free to join a political party. They might not like the choices, but they’re not banned, formally or effectively, from joining.


But it is equally certain that sometimes such a reservation is permitted.


Think about the most extreme case: Imagine Congress said that in the next election, candidates for Congress shall be selected by “a nominating committee” of the 100 richest Americans.


There is no possible way that such a scheme could be constitutional, even though, as the Supreme Court said in Citizens United, “the people have the ultimate influence over elected officials,”18 and even if, in abolishing it, Congress would be “equalizing” the speech of those 100 richest Americans with the rest of us.


The problem with this explicit tweedism is not unequal speech. The problem is a structure that defeats the potential for equal participation. That structure “defeat[s] the right of the people to choose representatives for Congress,” because it makes members of Congress “dependent” on a group that cannot be said to represent “the people.” This is a “democracy with Chinese characteristics,” as Martin Lee put it.19 It is a system that defeats the rights of the people. It is a system that corrupts the basic commitment to a branch “dependent on the people alone.”


Now of course, there is a huge difference between a system that explicitly says “the 100 richest get to pick” and a private system for funding political campaigns. But as I’ll show in Chapter 12, that difference should not matter for the Constitution. It is a corruption of the Framers’ design whether the tweeds are selected or not. It is a corruption because it creates a dependence on something other than “the people alone.”


To target tweedism is thus to target this systemic corruption. The consequence of that corruption is inequality, including speech inequality. But the power of Congress is not the power to remedy (at least) speech inequality. It is the power to remedy the corruption. From time immemorial, Congress has had the power to remedy corruption. It should have that power however that corruption evolves. Systems that corrupt the ideal of equal citizenship must be systems that Congress can change.


“But is the way we fund campaigns the only source of inequality?”


Obviously not. The way we fund campaigns is but one of many ways, some direct, some not, that our democracy defeats the ideal of representativeness. And most of these other inequalities Congress is perfectly free to fix without any concern raised by the First Amendment.


We vote on Tuesday, which means we make it more difficult for a significant portion of our population—ones without a flexible work schedule, or without easy child care—to vote. There’s no First Amendment problem with Congress mandating weekend voting.


Thirty-four states demand IDs to vote, meaning the poor and old are disproportionally burdened, because they are least likely to have appropriate IDs.20 The First Amendment wouldn’t restrict rules that remedied that burden.


Districts in the House of Representatives are gerrymandered across the country, producing a Congress in which less than 100 seats are contested, meaning a Congress in which the minority in three fourths of the nation never have a shot at electing a representative. (“In a normal democracy,” The Economist writes, “voters choose their representatives. In America, it is rapidly becoming the other way around.”21)


That gerrymandering plus single-member districts make the problem only worse. In 2012, though 40 percent of New England voters cast ballots for Republican Mitt Romney, Republicans won exactly zero seats from that region in that election.22 (Don’t feel too bad for the GOP: In the same year, nationally, the party won 52 percent of the vote, but because of the winner-take-all, single-member districts, got 57 percent of the seats.23) But it wouldn’t violate the First Amendment for Congress to require multimember districts (again24), or to set rules that limit gerrymandering.


You might think this is just the nature of a democracy—there will always be losers, and it’s not a political crime if the Flat Earth Party never wins an election.


But the issue isn’t about losers. It is about choosing political structures that produce unnecessary unrepresentativeness. There are obvious ways to structure our representative democracy that would give more representation to a wider range of citizens. Removing partisan gerrymandering would be a first step. (In states where Republicans drew the lines, they won 72 percent of the seats with just 53 percent of the votes; in states where Democrats drew the lines, they won 71 percent of the seats with just 56 percent of the vote.25 Eliminating winner-take-all districts (as was the practice at the founding26) would be a powerful next step. And adding a procedure by which people could rank their choices (“ranked choice voting”) would give more people a better chance of real representation. Automatic registration. Strengthening, as Bruce Cain argues, the institutions that support pluralism.27 If we set as our ideal the fundamental principle of any Republic—that citizens be represented equally—then there are a host of ways that we could make dramatic improvements on the system we have now—improvements, at least, from the perspective of the equality of citizens, without changing the Constitution,28 and without triggering any First Amendment concern.


But of these inequalities, the money is the most significant. There is no other exclusion as dramatic in our democracy today, and none that is as consequential. Every other problem either flows from this inequality, or is exacerbated by this inequality. This is the one we must fix first.















CHAPTER 3



Consequences: Vetocracy


But so what?” the skeptic asks. “What’s the real harm? There are rich Republicans and rich Democrats both. What reason is there to believe that the view of ‘the people’ gets lost in this mix?”


Equality is a fine ideal. It is a reason of principle to push for change.


But if principles don’t get you going, something else here should.


Tweedism is a problem not just for the unequal among us. Tweedism is a problem for all of us. Tweedism doesn’t just distort what our government does. Tweedism renders America ungovernable. Tweedism has produced not an aristocracy, not a plutocracy, nor a kleptocracy. Tweedism is the clearest way to understand why America is a “vetocracy.”


A “vetocracy”—veto-ocracy—is a system in which governance has become impossible because so many have the effective power to block, or veto, any proposed change.


In his most recent book, Political Order and Political Decay, American political theorist Francis Fukuyama describes why America has always been ripe for vetocracy—a constitutional Republic obsessed with separating and checking power by design establishes veto mechanisms which give many in society the ability to stop reform.1 That structure blocked critical change across the history of America, civil rights legislation most dramatically. That system was designed to block change, so long as a substantial minority didn’t support it.


But when bundled with the extreme partisanship of America today, that constitutional design becomes a governance disaster. Partisanship is the motive; constitutionally separated power, the means; a government unable to address any important issue sensibly, Fukuyama argues, the consequence.2 A vetocracy.


To this story, however, we must add the role of money. Because the mechanism by which this polarization matters (and as I’ll describe later, by which it is also amplified) is money. The design of our Constitution renders us vulnerable, no doubt. The separation made manifest by polarization makes succumbing to that vulnerability more likely. But the thing that engenders it all is the money: the life of members in a Skinner box, fund-raising perpetually, and hence, perpetually susceptible to the influence of money. This is the dynamic that has made a constitutional design questionable in theory, flawed in fact.


It also begins to define the very nature of the power of a member. As Senator Tom Harkin (D-Ia., 1985–2015) put it, “A senator has his or her power not because of what we can do—but because of what we can stop.”3 That, in turn, incentivizes an obvious response among lobbyists. As Darrell West describes:




Because of Senate rules granting unbridled authority to individual senators to block nominations through secret holds, object to “unanimous consent” motions, and engage in filibusters… a popular tactic among those with extensive political connections is to develop a close relationship with a senator who sits on a key committee… [to] persuade that person to block undesired nominations or bills.4





Vetocracy is thus a general condition. It is an equal opportunity inhibitor. It blocks the ability to pass climate change legislation. It blocks the ability to get fundamental tax reform. It blocks real health care reform. It blocks the willingness to deal with the debt. Regardless of the issue, so long as there exists on one side of a fight a sufficiently concentrated economic interest, vetocracy will give that concentrated interest the levers it needs to block change.


Not always. Not with every issue. And not regardless of the person in power. Nothing in politics is certain.


But just as the smoker who never gets lung cancer isn’t proof that smoking doesn’t cause cancer, so, too, are the sporadic victories for reform in Congress not evidence that the system is working. It is not working when we can stand back from the political battlefield and recognize that for a wide range of the most important questions facing America today, sensible reform, whether from the Right or the Left, is not possible.


Thus, the problem of vetocracy is a problem of structure. In its essence, it points to a certain instability. By concentrating the power of funding in the hands of a few, tweedism gives that few extraordinary power. They exercise that power, rationally from their perspective, but irrationally from ours.


Because beyond a few issues, this tiny few is not united by a common interest. They all benefit, of course, from lower taxes, but what motivates the most engaged is not actually taxes. Instead, it is a diversity of interests and wants that drive these funders to fund as they do. But that diversity has no consistent internal logic. It is a hodgepodge, not a plan. It is the erratic flailing of an out-of-control computer, not a Jack Welch–style strategic plan.


Think about this point, because it is too often overlooked yet critical for seeing just how unstable things have become.


If it were a landed aristocracy that controlled our government, there would be a relatively consistent set of wants that would guide government policy—at least where that policy affected the aristocracy. Or if it were GM that controlled our government, then the government would bend to benefit GM, yet be relatively free beyond the concerns of GM. Or the same with a criminal cartel. Or the king of France. The point is that if we were controlled by a very small few with a distinctive and coherent common view, that might be bad for the people, but it wouldn’t be disastrous, or at least not necessarily so. If we thought of political society as a huddled mass, then any of these tiny few would be pulling that mass in not the best direction, for that mass, at least. But at least they’d be pulling in a consistent direction, at least for them.


Yet we don’t even have that. We don’t even have the benefit of consistency. Because the tweedism that we’ve evolved permits equal power to tweeds with radically different purposes. And thus the rest of us get pulled in radically different directions. As Richard Painter puts it, “Despite all of the rhetoric about the top 1 percent or top .05 percent using the campaign finance system to control the Country, no cohesive group of people is in control.”5 There are funders demanding climate change legislation, and funders demanding none. There are funders eager for health insurance mandates and funders keen to avoid the competition of a public option. There are idealists pushing for free trade, and cronies pushing for sugar tariffs. There are funders pushing for simpler taxes and builders pushing for subsidies for mortgage companies.


The American democracy is not the victim of a hostile takeover by an organized clan eager to serve itself. Think instead of vultures feeding on the carcass of a gazelle. There is no consistency. There is no vision. There is no plan. There is just an increasingly frenetic effort by funders to get what they can while they can—since after all, everyone else is, too.


“But why isn’t that just the description of a perfectly competitive market? Shouldn’t we all want a system where many powerful interests are competing against each other? Won’t the best policy then just rise to the top, just like competition among the sellers of pork bellies produces the cheapest pork bellies for all?”


This is a common view. It reflects a common mistake. As I’ve carried this fight across the country, I’ve heard it repeated again and again. The intuition begins solidly enough—competition in the market benefits us all. But the next step is simply a fallacy. As Milton Friedman famously wrote, we certainly want competition within the rules of a free market.6 But we don’t want the competitors in that market to compete to define those rules.


The reason is pretty obvious, and is the core argument made by those on the Right who rally against “crony capitalism.”7 If we create a market in regulation, we give the dinosaurs the power to block evolution. As libertarian economist Luigi Zingales puts it:




The incumbent large firms are politically powerful but not necessarily the most efficient. Thus they have a strong incentive to manipulate the power of the state to preserve their market power through political means. The winner take all economy, in other words, breeds crony capitalism.8





Imagine what would have happened if AT&T had been free to block the Internet. Or Comcast blocked YouTube. Or Verizon blocked Skype. In each case, the most powerful company today is last generation’s great success. The great danger of capitalism is that the successful use government to protect themselves—from the next generation’s success. Their aim is to knife the baby, because babies don’t have lobbyists.


“But doesn’t democracy itself pull in every direction? Isn’t the battle of politics precisely a battle over the rules?”


It is, of course. There’s no single or common “public good” that guides the votes of 146 million registered voters, let alone 535 representatives.


But here is the critical point: The danger in tweedism is not influence. It is the concentration of influence. The problem comes from concentrating this power in so few. No doubt government can make terrible decisions. But if you need to rally millions to support your terrible idea, the chances of you succeeding are pretty small.


Yet today, to block real health care reform, or climate change legislation, or tax reform, or regulatory relief, or cuts to defense spending, or the elimination of sugar baron tariffs, you don’t need to win millions to your side. You need only a few thousand. A vetocracy is a system that has perfected the ability to make bad decisions, at least where that bad decision benefits the few with power, and harms the rest of us.


And this, in the end, points us to the best practical understanding of our present dilemma. But to set it up properly, we need to add some historical context.


In the late nineteenth and early twentieth centuries, the Supreme Court developed a set of constitutional rules that had a very profound consequence for regulation: Whole sectors of our economy were technically beyond the regulatory reach not just of the federal government, but of any government.


Limits on the federal government derived, the Supreme Court said, from the nature of our federal Constitution. The Framers gave us a government of “enumerated powers.” In the early twentieth century, the Court interpreted those enumerated powers to be quite narrow. Those limits meant that powerful economic entities that were affecting the United States economy as whole could not be regulated by the federal government. According to the Court, the power to regulate those entities, in theory at least, lay with the state.


But only, it turned out, in theory. Because a different part of the Constitution—the Due Process Clause—turned out to restrict, the Supreme Court held, the power of any government to regulate economic activity. That Clause was interpreted to mean that states couldn’t regulate these powerful economic entities either. So the result was that the Supreme Court interpreted the Constitution to effectively require laissez-faire, at least for hugely important swaths of the American economy. We were not permitted—either the states or the federal government—to regulate powerful economic actors. The Framers, it turned out, were economic libertarians—at least according to the Court, and bizarrely so, since at least the Framers of the Constitution were framing long before anyone understood the true foundations of modern “libertarianism.”


This extreme position survived during the boom of the bubble that was the 1920s. But the crash of 1929 shook the constitutional certainties that had sustained this vision.9 It may well be that less regulation is better than more regulation. But after a collapse that seemed so directly tied to wild irrationalities within the market, the view that whole chunks of our economy should be beyond the reach of the people—through regulators—was no longer even plausible. No doubt, government could screw it up. But so, too, could the market screw up—as it just had. And in any modern society, or so the view evolved, there needed to be at least the ability of a government to step in. Whatever the force of the theory had promised that things “eventually” would take care of themselves, in the face of 25 percent unemployment at the height of the Depression, no one was willing to believe anymore that things would take care of themselves.


Okay, that’s the history. Here’s the lesson: We are quickly approaching a similarly forced laissez-faire today, though with less principle, and with vastly worse consequences. Yet the forcing today is not constitutional. It is political. Powerful sectors of our economy are free of regulation not because the Supreme Court has ruled that the Constitution requires it to be so. Powerful sectors of our economy are instead free of regulation because there could no longer be any sufficient political will to intervene against them. The way we fund campaigns has rendered certain crucial sectors of the American economy sensible-regulation-free zones. And as we think about what sectors those are, there should grow within us a certain terror. In a world in which members of Congress spend 30 to 70 percent of their time raising money from a tiny fraction of America, small numbers matter. Whole industries become untouchable, because to regulate them would be political suicide for the party in power, or the party trying to get power.


Exhibit 1: the financial sector.


After the 2008 financial crisis, the one relatively uncontroversial reform that practically everyone agreed upon was the need to assure that private banks didn’t get to gamble with the government as their backup. The most grotesque part of the 2008 collapse was that Wall Street had engaged in a massive one-way bet. Using the exploding market of derivatives and the like, Wall Street earned massive profits. But when the bet of those derivatives went south, we paid the bill, through government bailouts. It was the dumbest form of socialism known to man: We privatized the benefits, but socialized the loss.


The reason for this silliness was that the banks got to gamble, in effect, with government-backed funds. They believed we weren’t going to let them fail, so they believed that if their bets went south, we’d pick up the tab. We knew and the market knew, because the bigger banks paid less for capital, because the markets expected that they would be bailed out.10 And when those bets did go south, we did what the market predicted: We saved the banks, with the largest bailout in human history of one the most profitable sectors in America’s economy.


The 2010 Dodd-Frank bill was meant to change all this. In effect, the law required that if banks were going to gamble with derivatives, they needed to do so with funds not guaranteed by the American taxpayer. Of course, the law didn’t effect that result in any simple way. (The 1932 Glass-Steagall Act was 37 pages long; the Dodd-Frank Act is 848 pages long.11) But still, the intent was clear, and the purpose perfectly sensible. If there’s any sector of our economy that doesn’t need a guarantee from the taxpayers, it is the banks gambling with derivatives.


But in December 2014, Congress changed all that. In a rider to a bill designed to keep the government open, Democrats and Republicans agreed to relax the regulation on derivatives. Banks are once again permitted to gamble with taxpayer-backed funds. And the reason for this change isn’t very hard to see.


[image: image]


FIGURE 3. Percentage of Finance, Insurance, and Real Estate contributions going to each party.


After Dodd-Frank, the Democrats were punished.12 The largest sector funding congressional campaigns turned against the party, dropping its contributions to a historic low. In 2014, “finance, insurance, and real estate” gave close to $500 million, with almost two thirds going to Republicans.13 That change no doubt weighed on at least some of the 88 Democrats who joined Republicans to “deregulate derivatives.”14 Democrats could not afford to be Wall Street reformers, at least for long.


Robert Kaiser makes a similar point about Congress, long before this punishment began:




In earlier eras real radicals could be found in Congress, men who were ready, even eager, to enact harsh measures to impinge on the privileges of the rich, though they almost never enjoyed majority support. By 2009 such firebrands were all but extinct.15


What explains this “extinct[ion]”? Kaiser: “The moderation shown now even by liberal Democrats surely was influenced by the political money game.”16





The general point is this: A tiny number of motivated citizens have an incredible power over our government today. As Mancur Olson pointed out a half-century ago, in The Logic of Collective Action (1965), in some sense that’s always been true. But today the effect is much much worse. Today, because of the interaction between the collection action problem and the funding of campaigns, a tiny fraction has even more influence. Neither political party can afford to make Wall Street, or pharmaceuticals, or the energy sector, their enemy. Both parties are thus held hostage by these special interests, because both parties need their campaign contributions.17


Our problems today are not particular. They are systemic. We are not color blind—unable to see reds, or blues. We are simply blind. When most think about the corrupting effect of money in politics, they think about specific policies that this system blocks. We’ll never get climate change legislation, the enlightened climate activist reasons, until we change the way elections are funded. And the same with tax policy, or the debt, or health care reform, or defense spending: With each, the current system of dependence practically guarantees that no sensible reform within each of these areas is possible.


But the critical point is to connect the dots. This isn’t a problem for a particular issue. It is a problem for government generally. We’re not at a time when a small set of important problems can’t be dealt with—as, for example, was the case with civil rights for the hundred years after the end of Reconstruction. We’re at a time when practically every important issue, whether a concern of the Right or the Left, can’t be dealt with—because of the corrupting influence of concentrated funding. This isn’t a moment of a particular failure. This is a moment of general failure.


The cop on the beat is a drug addict. We can’t rely on a drug addict to police his pusher. We need to find a way to break his addiction, if we’re to have any chance to restore a government that works. We will only break that addiction by changing the way campaigns are funded.


It’s just this simple: Change the way campaigns are funded, and we have a chance to save this Republic. Continue with the status quo, and we don’t.















CHAPTER 4



The Fix


The fundamental problem with America’s democracy is a problem of equality. Not the equality of wealth, or speech, or race, or sex. Instead, the equality of citizens.


Shot through our system are a host of devices—winner-take-all, single-member districts (as opposed to multimember districts, where more than one representative gets selected), gerrymandering, Tuesday voting, etc.—that compromise that equality. Those compromises defeat a founding ideal.


The way we fund campaigns corrupts that equality. The rules governing elections corrupt that equality, too. In both contexts, we have allowed systems to evolve that deny a fundamental equality. In both contexts, we need reform to establish or restore that equality of citizens.


The reform for unequal elections is familiar enough. Ending partisan gerrymandering. Ending discriminatory voting restrictions. Restoring a framing ideal of multimember districts.1 Expanding the technique of ranked-choice-voting (so voters can rank many different choices on the same ballot): All of these would restore the power of a disenfranchised many, by restructuring the economy of influence for ordinary politics. These changes have been described extensively elsewhere, and most powerfully of late by Michael Golden, in his book, Unlock Congress (2015).2


The remedy for the corrupting way that we fund campaigns is more obscure.


In the view of most, there’s nothing we can do to change the influence of money in politics—short of banning it, which of course some (but only a few) support. It’s baked into the system, most seem to believe. And given a Supreme Court seemingly bent on striking down almost every campaign finance rule, there seems little to be done to remedy this fundamental flaw.


But there is a remedy—or at least a remedy for 90 percent of today’s problem. There is a change that is at once feasible (since it requires just a statute) and constitutional (as the Supreme Court has explained again and again). The work we need now is not the crafting of new amendments to the Constitution. That work is necessary, but it is not the first task. The work we need now is understanding, and a willingness to state the obvious.


The core flaw of the current system is the concentration of its funders. That concentration betrays the fundamental commitment of a representative democracy—of a government “dependent on the people alone,” where “the people” mean “not the rich more than the poor.”


But if that’s the problem, the solution is not hard to describe. If the problem is concentration, the solution is dilution. If the problem is that too few exercise control over the funding of campaigns, the solution is for many more to exercise control over the funding of campaigns.


Yet the term we typically use to describe this solution—“public funding”—creates its own problem in American political culture today. Because that word is ambiguous between a solution and yet another version of the problem.


What we need is a kind of “public funding of campaigns.” But that term—“public funding”—is too often associated with a different kind of centralization. If “public funding” means “government funding,” then we’re just replacing one system of centralized control with another.3 Instead of working to please the few, candidates would work to please the government. And while the nature of that pleasing is very different—the 100 want to know your views on issues X, Y, and Z, while the government simply wants to know whether you’ve got enough signatures on your petitions—there’s still something very twentieth century in the idea of erecting a massive federal bureaucracy to address the problem of a massive concentration of private power.4


I don’t support government public funding of elections. Instead, the public funding that I support is citizen public funding of elections. It is public funding that gives more people the power to influence elections. It is a system of funding that democratizes campaign funding in just the way votes are meant to democratize candidate elections.


This is the kind of public funding of elections that the Framers knew. Yes, the Framers. Because here’s the critical fact about our history that we as a political culture have all but forgotten: In the beginning, there was public funding of campaigns. At the birth of the American Republic, the public funded the core costs of campaigns for public office with public funds.
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