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    To Alan and Joni, my partners in life and in law

  


  
    Opening Statement


    I’m a family law junkie. I am riveted by the vortex of marriage, divorce, parenthood, sex, money, love, anger, betrayal, sexual orientation, reproductive technology, and the rapidly shifting legal landscape on which it all plays out. Family law issues are debated and dissected everywhere we turn, from the hair salon to the state supreme court, because they affect us all, directly or indirectly. They go to the very core of who we are, to our most intimate selves. And to the intimate selves of our neighbors. We are, let’s face it, endlessly fascinated by how other people live, love, and often screw up their lives.


    Family law is also on the cutting edge of our changing cultural norms, as society wrestles with the expanding definition of family. Same-sex marriage, open adoption, gay and lesbian couples raising their biological or adopted children, reproductive technology that spreads out the components of parenthood among multiple people (intended parents, egg donors, sperm donors, gestational carriers)—as these new configurations emerge, old boundaries dissolve. I work in the trenches of this rapidly morphing world, but I find myself frequently frustrated that I don’t have more time to reflect on it. A day at my busy Philadelphia law firm can become just a series of emails and phone calls and letters and meetings, punctuated by billing each task in tenths of an hour, a string of individual activities stretching out like a river behind and ahead of me with no resting spot. Each case can be broken up into so many little fragments that the big picture recedes.


    The chapters that follow are the result of precious moments stolen away from that long march of the billable hour. They are not meant to be a comprehensive overview of the practice of family law or a how-to guide to navigating the legal system. My intention was simply to write about my own experiences practicing law and building a law firm over the last twenty-five years, to provide snapshots of specific moments in time, a chronicle of events legal and social, pulled from hectic days in court, in the office, and, occasionally, at the dining room table. With the exception of the chapters titled “Anatomy of a Trial,” which run throughout the book and are a composite based on many custody cases I have tried, all the cases and clients I write about are real. I have, of course, changed names and identifying details to protect privacy and client confidentiality where necessary.


    Family law can be messy and complicated and frustrating, but to me it is always exhilarating, characterized by high drama and powerful emotion. As we divorce lawyers often say, whether in rueful punctuation at the end of difficult phone calls with opposing counsel or in the course of bemused tsk-tsking while sipping cocktails at bar association receptions, You couldn’t make this stuff up, right? Our colleague, nodding his or her head emphatically, will reply No, you certainly could not.


    And then one of us will laugh and say Someday, I’ve got to write a book about it.

  


  
    The Wall


    Darlene was a pretty, blond nineteen-year-old with a ten-month-old baby girl whom she wheeled into my office in a ragged umbrella stroller. Darlene, the baby, and the baby’s father, Keith, had been living with Keith’s parents in a row house in northeast Philly. Keith and Darlene apparently argued a lot, and one day, during a fight about Darlene’s wanting Keith to watch the baby so she could go out with her girlfriends, Keith put his hands around Darlene’s neck and tried to choke her. Darlene had filed in court for and received a protection order to keep Keith away from her and the baby. Keith, in response, had turned around and filed for custody of the baby, alleging that Darlene was a drug addict.


    At this time I was about five years out of law school and working for a nonprofit legal center. Darlene’s was one of my first custody cases. Like Darlene, I had a ten-month-old daughter. I worked three days a week and stayed home with my baby and four-year-old the rest of the time. I was still immersed in that mothering cocoon that descended upon me after the birth of each of my daughters, venturing out to do battle in a world of conflict and aggression that was my legal life and retreating back into the sweet, cozy routine of trips to story hour at the library and long afternoons of play groups and coffee with my friends and their babies.


    Darlene’s case really got to me. Her baby became my baby in my mind as I transitioned between my two worlds. I felt pure outrage that this abusive young thug was trying to take a precious little baby away from her mother—my client!—and incredible fear that it could happen on my watch. I felt sick as a mother and terrified as a professional, and I wasn’t sure which was which.


    Darlene and I met at the courthouse on the day of the custody hearing. She was wearing extremely tight blue jeans, which annoyed me because I wanted her to look like Madonna (not the singer, the other one) but then decided that it was my fault for neglecting to prep her on what to wear to court—and, anyway, there was no point in bringing it up because it was too late to do anything about it. I focused on finding the courtroom without looking like an idiot. I had not handled many cases in Philadelphia, and I desperately did not want Darlene to know I had no idea where I was going. Somehow, I managed to find the right door without asking anyone and totally blowing my cover.


    We walked into an ancient, crumbling courtroom with dusty portraits of dead judges on the walls, high ceilings, and stains on the polished marble floors—faded elegance from another era, turned shabby and depressing. The judge was old and white haired and imposing, peering down at us from the bench. I had never appeared before him and had no idea what to expect, an unnerving situation in any case. Keith was there, looking like a choir boy with tattoos. His parents were also present, looking kindly, sensible, and grandparental, although probably considerably younger than I am as I write this.


    The proceeding itself is a blur. I remember only a conference in chambers—close, dark, intimate, but extremely formal—where I struggled to get the judge to understand the retaliatory nature of Keith’s request for custody and his history of physically abusing Darlene, which included a number of assaults prior to the recent choking incident. There must have been witnesses called and testimony taken, but all that has been eclipsed by the stunning clarity with which I recall the outcome of the case and its aftermath: His Honor decided to take the baby away from both of them and award custody to Keith’s parents. The legal basis on which he did so eluded me then and eludes me still, as the grandparents never even asked for custody, but nonetheless that’s what happened.


    When the ruling was announced, Darlene was, literally, hysterical. I dragged her out of the courtroom into a long and dingy hallway, where she dropped violently to the floor, curled up in the fetal position, and began to rock back and forth, wailing “She’s my baby, I had her, I have the stretch marks to prove it, she’s my baby, how can he take her away from me?” The uniformed court officers in the hallway looked on helplessly, and I felt like I was going to throw up.


    That was a Friday afternoon. I went home and looked at my baby and started to cry. I felt physical pain everywhere in my body. I completely understood why Darlene was rolling on the floor of the courthouse, showing her stretch marks to the court officers. The thought of the state’s removing my little Robin and giving her to someone else to raise was intolerable. Over and over again, I told my husband about what happened, looking for reassurance that it wasn’t my fault, something he couldn’t tell me with any credibility whatsoever since he (a) wasn’t there, and (b) wasn’t a lawyer and had absolutely no idea what I should or shouldn’t have done, and (c) generally tells me he’s sure I did a great job anyway. I dreaded the next week when I was going to have to be the lawyer, when I was going to have to talk to Darlene and figure out a strategy for reclaiming the baby. I was the grown-up, the professional, and I had screwed up royally.


    Monday, back in the office, Darlene called. I launched into the speech I had prepared, explaining my recommendation that we immediately file a petition for reconsideration of the judge’s order. She interrupted me with a perky, “Oh, that’s okay—I’m engaged!” and proceeded to tell me that she and Keith had patched it all up and everything was great and he had given her a ring and she was back living with him and his parents and their daughter, all together, one big happy family. What a difference forty-eight hours had made. She thanked me for my help and hung up.


    I was stunned. Then I got angry. First I was angry at Darlene for being so immature and deciding to marry this abusive guy who tried to choke her to death and to take her baby away by lying about her being a drug addict, just because he said he was sorry and bought her a ring. A ring! Then my anger turned to fury as I started feeling sorry for myself. Didn’t she know what she put me through? Didn’t she know how much I cared? Didn’t she know how I had cried when I looked at my baby and thought of hers? Most important, of course, didn’t she know she had totally ruined my weekend?


    LAWYERS EITHER LOVE or hate family law. Very few are neutral about it. When I tell a fellow member of the bar what area of law I practice, I frequently get a groan in response. Usually that lawyer says he handled one divorce case and “never again.” I will be the first to admit that the intersection—collision, often—of family life and the law is daunting to navigate. People are in various stages of crisis, and the available legal remedies are frequently inadequate. It’s easy to feel ineffective and it’s common to have unhappy clients. But the opposite side of that coin is that when you can fix a problem, when the outcome is good, it’s incredibly satisfying. You are invested in your clients because the issues they are struggling with—children, marriage, sexual orientation, personal finance—are so important and you come to know them so well. And yes, at some level, you identify with them. That’s what makes the lawyer at the cocktail party groan. But it’s also what makes my partner call me, as I’m sitting in my living room typing these words, so excited to tell me about a psychologist’s report we just received that backs up what our client told us about her ex-husband’s abuse of their children, which means his access to them will in all likelihood be limited by the judge, which means we are going to be able to protect her kids, which means we are really doing something valuable.


    The identification-with-the-client thing is rough. And nowhere is it rougher than in a custody case, especially, I suspect, if you have children yourself; witness my response to Darlene. You have to find the right balance between caring about the outcome of the case and putting some kind of wall between you and your client so you can continue to live your life without internalizing the client’s problems. After Darlene’s case, something shifted inside me and the wall started to go up. I realized that Darlene had managed her life for nineteen years without any input from me. She came to me in a time of crisis to help her with a specific problem, and I did my best. But her baby girl wasn’t Robin and her stretch marks weren’t mine.


    Now that I’ve been doing this for decades, my wall is more firmly in place. However, some cases still cause me angst, and high on the list are those that involve a parent who wants to relocate with his or her kids. Most custody cases present conflicts in which compromise is always a possibility, because there is middle ground to explore, an extra overnight on alternate weeks, a visit for dinner but not overnight. A relocation case is a different animal entirely. If a parent wants to move from Connecticut to California and take her kids with her, there is no compromise: The kids either go or stay; you cannot split the baby. The stakes are high, the law is murky, and regardless of the outcome, one parent is going to suffer tremendously.


    Not too long ago, I represented a woman who wanted to relocate to Atlanta with her ten-year-old son and six-year-old daughter. Susan was a graphic artist who had married an academic, something of a rock star in his field. When their son was a toddler, they had moved to Philadelphia from Atlanta, where they were both raised. He’d been offered a tenured position as head of the department. Susan settled in, and their daughter was born a couple of years later. She never liked Philadelphia, and her husband always promised her they would eventually move back home. Then their marriage soured and they separated. They shared custody of their children pretty equally in terms of time, but Susan, who worked from home and had a flexible schedule, did much more of the day-to-day stuff, the doctor’s appointments, school projects, Halloween costumes.


    When they had been living apart for a while but had still not divorced, Susan became involved with her high school boyfriend. Divorced, he lived in Atlanta and had custody of his twelve-year-old daughter. When he and Susan became engaged, I began negotiating with her husband’s lawyer. Would he agree to allow her to relocate to Atlanta with the children if he could have them with him in the summers, for school vacations, and whenever he was in Atlanta visiting his relatives? He wouldn’t, so we had to go forward with a custody trial to determine whether Susan would be allowed to take the children to Georgia to live with her and her fiancé (whom she planned to marry the minute the divorce became final). There was a particular urgency to this, because Susan and her fiancé wanted to have children together and they wanted to do it soon, as Susan was already in her forties.


    As it turned out, they decided not to wait. By the time our court date rolled around, Susan was pregnant. So the stakes had been raised again. If the judge denied her request to relocate the children, she was not going to go without them. She would have to stay in Philadelphia and give birth to the baby alone, with her fiancé visiting when he could.


    In cases involving relocation in Pennsylvania, and in many other jurisdictions, the judge has to find that the advantages to the children of the proposed move outweigh the detriment to them of seeing the staying-behind parent less frequently. These kids saw their father a lot and had a close relationship with him, so this was a hard burden to meet.


    The trial lasted for three days and included a number of witnesses in addition to Susan, her husband, and her fiancé. We presented testimony about the great schools the kids would attend in Atlanta versus their not-so-great schools in Philly, the proximity they would have to extended family on both sides, all of whom lived in the Atlanta area, and the advantages of the more relaxed, outdoor lifestyle they would lead in the community where Susan planned to live. Susan testified about the better employment opportunities for graphic artists in the less saturated market and the importance of having her family as a support network for her and the children.


    The judge also interviewed the children in her chambers, taking off her black robe, relaxing them with candy and chitchat, and asking them directly how they would feel about moving to Atlanta with their mother. The elephant in the courtroom was really the issue of the pregnancy and the new relationship. How could the judge ask Susan, who moved to Philadelphia solely to support the career of the man she was divorcing, to forgo the new life she wanted to make for herself with remarriage and children? On other hand, how could the judge ask Susan’s husband to forgo being part of his children’s school year—no coaching the baseball team; no school concerts; no casual, daily parenting—because his soon-to-be-ex-wife decided to get pregnant and engaged to someone who lived in Atlanta? While I desperately wanted to win the case for Susan, I would not have wanted to be the judge.


    The trial went well but the judge did not issue an order from the bench. She took the case “under advisement,” meaning she needed to think about it. It was nerve racking for Susan, who had to lay all the groundwork in Atlanta for the move, such as enrollment in new schools, finding a house to live in with her fiancé and their expanding family, and planning the logistics of the move from Philadelphia, but could commit to none of it, since it all hinged on the judge’s ruling.


    The two weeks or so we waited for a decision seemed endless. I was having dreams about the case, dreams in which Susan was giving birth to multiple new children, dreams in which I needed to appear for additional days of trial but didn’t know when they were scheduled, dreams in which I was moving to Atlanta, too. Finally, the fax machine screeched (faxing remains the Philadelphia family court’s preferred method of communication) and I read the judge’s order as it slowly rolled out. I remember screaming. She ruled in our favor. The children were permitted to relocate with Susan to Atlanta that summer. Susan was ecstatic and grateful, and of course, I let myself feel like the hero. I still have a little card taped to my computer monitor that came with the flowers Susan’s fiancé sent me. It simply says “thank you thank you thank you thank you.” Susan and the children moved, the baby (a girl) was born in Atlanta, the divorce became final, and she and her fiancé were married.


    When you have a big victory like this, the wall doesn’t matter so much; in fact, the lower the wall is, the higher the high is and the better the celebratory drink tastes. But I know I need to keep it in check. It’s kind of like hedging your bets in the stock market—you win some and you lose some, so you need to be prepared. No more post-Darlene-rolling-on-the-courthouse-floor weekends.


    WHILE RELOCATION CASES are high-stakes, win-lose scenarios, there is another type of case that also causes the wall to crumble. It’s the case in which an injustice was done before my involvement and my job is to try to undo it. There is nothing that gets a lawyer more fired up—and this cuts across all areas of legal practice—than a government agency screwing somebody when the law provides a clear remedy. And of course, in the context of custody, this usually means that a parent can’t be with his or her child, which is heart-wrenching.


    Eric was a sweet, young, soft-spoken, dreadlocked, new-agey kind of dad who played keyboards in a band and had four-and-a-half-year-old twin boys with a woman from whom he’d been separated since the twins were infants. At the time he first came to my office he hadn’t seen them in about ten months. He was despondent.


    One day, out of the blue, he had received a call from a social worker who said she needed to talk to him about a report of child abuse regarding his children. He met with the social worker, who asked him lots of questions about his activities with the boys in recent days. She also interviewed the mother and the children, who were then about three and a half. She instructed Eric that he was not allowed to have any contact with the boys while the investigation was pending. The social worker would not tell him what he had allegedly done, and the children’s mother refused to talk to him at all. Eric had no idea what was going on. He was young and not very sophisticated and he assumed, as many people would, that he had to do what the social worker dictated or he could be arrested. He hoped things would blow over with the twins’ mother and she would let him start seeing his kids again.


    When Eric finally sought counsel, I was quickly able to determine that, despite what the social worker had said, there was no court order restricting his access to the children. Unfortunately, this is a common occurrence in cases that involve the intersection between child protective services (agencies charged with investigating and handling child abuse cases) and custody (disputes between parents). It amounts to a total lack of due process. There is no notice of the allegations, no opportunity to address them. Since there was no order from the court that hears child abuse cases, and since the mother’s refusal to allow Eric to see the children was based solely on the advice of the social worker, we immediately filed a petition for shared custody of the twins. It was only through that litigation, when we were able to obtain the records of the child protective services agency, that Eric finally learned what the sexual abuse allegation was: After returning from a visit with their father, the boys had apparently told their mother that they saw something white and bubbly coming out of Daddy’s penis and Daddy said they should make it come out of their penises, too. Rather than talking to Eric about it, the mother called the child abuse hotline.


    The minute Eric heard this he knew exactly what the boys were describing. He had taken them to a concert where a member of his band was playing. During the show, the boys had to go to the bathroom. He took them to the men’s room and brought both of them with him into one of the bathroom stalls. Eric did not want them to sit on the toilet because it was dirty, so he decided this was a good time to get them to try to pee standing up. Eric peed in the toilet to show them what to do, and they thought it was funny how the pee made white bubbles when it hit the water. They laughed and wanted him to do it again, and he said they should pee in the toilet and they could make white bubbles, too.


    Eric was both relieved that he could explain and angry that this was the reason he had not seen his children for close to a year. As injustices go, this was a pretty easy one to undo: All it took was the filing of a petition. A custody hearing was scheduled, the mother hired a lawyer, we got the records of the investigation, we had Eric submit to a psychiatric evaluation, which came up clean and supported the credibility of his story, and then we negotiated a settlement with the mother. Eric got his shared-custody schedule. We never had to go to court.


    This case made it through my wall, too. The thought of this poor guy not seeing his kids for ten months because he mistakenly thought he could end up in jail if he tried was just so upsetting. But I never had that pit-of-the-stomach feeling, because it was pretty clear to me right from the beginning that this was essentially a big mistake and as soon as an advocate became involved it would be straightened out. To my mind, it was always a question of when, not if.


    SO HERE’S THE THING: When I worked with all these clients, I thought about them in terms of my own life. Darlene, the most. With Susan and Eric, I didn’t feel drawn in nearly as much, but I still thought about how it would feel not to have seen my children for most of a year; I thought about what it would be like for a court to keep me in a city where I did not want to be and prevent me from living with the man I loved and with whom I was about to have a baby.


    These are exactly the reasons, I think, that many lawyers don’t like family law. They don’t want to relate their clients’ circumstances to their own. They want to keep them separated. And they don’t want to think about the other side, either; they don’t want to experience the painful reality that a win for Susan could forever alter her ex-husband’s relationship with his children. A dispute between two corporations, say, could be intellectually interesting (sometimes) but it probably doesn’t lead to anxiety dreams about your client giving birth or affect the way you watch your own child sleeping in her bed at night. Those lawyers want more than a wall; they want to live on a different street. I prefer to remain adjacent neighbors, where I can share in the celebrations and the sadness but, at the end of the day, return to my own home and close the door.

  


  
    The Prenup and the Porsche


    On a recent Father’s Day, my twenty-four- and twenty-one-year-old daughters and their boyfriends were visiting for the weekend. The day in question was an extremely hot, sticky, late-June-in-Philadelphia Sunday, and in keeping with the occasion, the choice of activity was entirely my husband’s. “I want to go to the race car museum,” he announced, as we sat around the living room sweating and drinking coffee. Despite having lived in Philly for twenty-two years, I had absolutely no idea what museum he was talking about, and my daughters, though considerably past the eye-rolling stage, made it crystal clear that they thought the morning could be way better spent lounging in an air-conditioned restaurant, eating spinach omelets and toasting their father with mimosas. Josh and Mario, however, whether out of polite deference or genuine interest or probably a combination of both, expressed their enthusiasm for the plan, and it was, after all, Father’s Day. So off the six of us went, in pursuit of exotic automotive delights.


    We ended up in a gritty, industrial neighborhood down by the airport, at a huge warehouse you would never find if you weren’t looking really hard for it. When I think of a museum, this is not what comes to mind. The place was cavernous. There were no glass cases with artifacts inside, no framed canvases on the walls to ponder. Instead, spread out over acres of cool, dark, cement floors, organized by time and by race track, were what the museum’s website describes as “over 60 of the rarest and most significant racing sports cars ever built.” The entire collection was donated by one man, who had accumulated these amazing cars over the past fifty years.


    As it turned out, we all loved the place. The cars were phenomenal. The girls even forgot about the mimosas. We strolled through a replica of the Mille Miglia in the hills of Italy, gawking at a 1933 Alfa Romeo Monza; went around the corner into Germany, ogling a 1955 Mercedes-Benz with doors that swung upward like a bird’s wings (the Gullwing!); then proceeded to Le Mans . . . Who can resist the beauty of a 1956 Maserati 300S? The elegance of design, the marvel of engineering, the embodiment of speed and fantasy and adventure contained in each race car—it was a little boy’s fantasy writ large. Men (and there were lots of them there, it being Father’s Day) were swooning.


    I found myself wondering about the donor. How could one person have amassed so many valuable cars? He must have been determined to build something no one else had; he was clearly a man with a vision. He also must be off-the-charts wealthy to have bought and restored more than sixty of these cars. Each one was worth a small fortune. And he was certainly a guy’s guy—is there anything more redolent of testosterone than race cars? So interesting, I mused, what people do with their money, what they hold dear, what they collect and what they display.


    JORANI PANG MADE an appointment to see me because her fiancé told her she had to. Jorani explained to me on the phone, in accented English, that her fiancé’s lawyer had written a prenuptial agreement that she was supposed to sign before their wedding. Apparently, the lawyer had told him that Jorani needed to have her own lawyer review it before she signed it, and he had given her fiancé my name.


    Jorani came to the United States from Cambodia when she was a teenager. She got pregnant in high school, dropped out, and worked at a series of restaurant and bartending jobs while raising her daughter. Somewhere along the way, she met the man she was now engaged to and her world changed radically. When I met her, she was twenty-five, petite, and stunningly beautiful, with long, dark hair, a couture dress, and an enormous diamond engagement ring. Her fiancé was a successful venture capitalist in his late forties. They had been living together for a couple of years, and he was fully supporting her and her eight-year-old daughter. He was financially very generous: She didn’t have to work, she had her own credit card for which he paid the bill, no questions asked, and she was encouraged to care for her child, buy beautiful clothing, decorate their home, and generally make his life pleasant. Now he had asked her to marry him.


    This may sound like an immigration fairy tale, but there were, as there always are, strings attached. The fiancé did not want to have any financial obligation to Jorani if the relationship ended. So as a condition of marrying her, he asked her to sign a prenuptial agreement waiving all claims she would have had by virtue of being married: She was to waive her interest in any assets that he might acquire during the marriage (investments, retirement funds, real estate), in any increase in the value of the substantial assets he already had (about $12 million worth), and in any alimony. So as not to literally leave her and her daughter out on the street, the prenuptial agreement she brought me to review contained a provision that she was to receive a lump sum of $15,000 for each year they had been married, up to a cap of $150,000, and her personal property. In other words, if they divorced after twenty years of marriage, she would get $150,000 and the designer clothes in her closet.


    PRENUPTIAL AGREEMENTS ARE contracts people sign before they get married that govern what will happen if they divorce or if one spouse dies. If you marry without a prenuptial agreement, as the vast majority of people do, and you later divorce, the laws of the state in which you are divorcing will dictate the outcome. As a general rule, those laws will provide for the distribution between spouses of the property acquired during the marriage—houses, cars, bank accounts, investments, pensions—regardless of how the property is titled. Those laws may also provide, as they do in Pennsylvania under certain circumstances, for the payment of alimony from the higher-earning spouse to the lower-earning one for a specified period based on various factors such as the length of the marriage, the age of the parties, and how much money each earns or could earn.


    Similarly, if one spouse dies and there is no prenuptial agreement, the laws of the state where the couple resided will determine what happens to the estate of the deceased spouse. Estate laws typically prevent people from entirely disinheriting their husbands or wives. If you are married and write a will leaving all your assets to beneficiaries other than your spouse, your surviving spouse has the right to “elect” against the will and receive a portion of your estate, despite your intent that he or she get nothing at all.


    These laws are based on long-accepted policies about marriage, and are primarily designed to protect women and children. Of course, they are now written and applied in a gender-neutral fashion, so that the economically dependent spouse who benefits by getting a share of the other spouse’s pension and receiving alimony payments may now be, and not infrequently is, the husband. But the underlying premises remain the same: that marriage is a socially important institution; that contributions to a marriage may be nonmonetary in nature but still have real value; and that when the marriage ends by death or divorce, each spouse should have part of what was acquired together, regardless of who was the breadwinner.


    Despite the social consensus about these policies, our legal system is grounded in an even stronger belief in the right of self-determination. You can opt out of all this if you want. You are free to write your own script. However, there are instances where the law imposes limits on what you can contract for. There are laws designed to protect the rights of certain classes of people who have little or no bargaining power. Landlord-tenant laws require landlords to provide certain basic services even if a tenant signs a contract waiving her right to those services. Consumer protection laws require products to meet certain safety standards even if the buyer of the product signs a waiver. Truth-in-lending laws mandate a grace period after certain loan documents are signed, in case the borrower changes his mind. These laws arise out of a public acknowledgment that not all playing fields are level, that the little guy needs protection from contract terms that might be imposed by the powerful guy—the landlord, the manufacturer, or the bank.


    So which kind of contract is a prenuptial agreement? Do people engaged to be married stand on equal footing and therefore should whatever they agree to be enforced by the courts? Or is the fiancé who is being asked to waive her (or his) rights in such a vulnerable position that the courts should protect her from the excessive harshness of the result?


    IN PENNSYLVANIA, OUR Supreme Court has come down squarely in the equal-footing camp, in a case called Simeone v. Simeone. In 1975, a twenty-three-year-old unemployed nurse was engaged to a thirty-nine-year-old neurosurgeon. The night before the wedding, Dr. Simeone presented his almost-wife with a prenuptial agreement prepared by his lawyer and told her to sign it, which she did, without benefit of counsel and without his pointing out to her the legal rights she was surrendering. The terms of the agreement limited Mrs. Simeone to payments of $200 per week from her husband in the event of separation or divorce, up to a maximum of $25,000. The agreement did contain a disclosure as to what assets Dr. Simeone owned at the time, which included a classic-car collection. When the Simeones divorced some ten years later, Dr. Simeone was a very wealthy man. Mrs. Simeone, not surprisingly, was quite unhappy with her $25,000. She challenged the validity of the agreement she had signed in 1975 on the grounds that prenuptial agreements should be given special treatment by the courts as, by their very nature, they are different from arms-length commercial transactions; she argued that the court should uphold a prenuptial agreement only if it makes a “reasonable provision” for the spouse.


    By the time this case wound its way up the chain to the Pennsylvania Supreme Court, it was 1990. The feminist wave of the seventies had translated into legislative action in the eighties. In its often-quoted decision, the court went out of its way to soundly reject the women-need-protection theory. In reviewing earlier court decisions on which Mrs. Simeone was relying, Justice Flaherty, who wrote the majority opinion, found that “Such decisions rested upon a belief that spouses are of unequal status and that women are not knowledgeable enough to understand the nature of contracts that they enter. Society has advanced, however, where women are no longer regarded as the ‘weaker’ party in marriage, or in society generally. . . . Nor is there any viability in the presumption that women are uninformed, uneducated, and readily subject to unfair advantage in marital agreements. Indeed, women nowadays quite often have substantial education, financial awareness, income, and assets.”


    And as if that weren’t enough, the court went on to reference Pennsylvania’s Equal Rights Amendment, enacted in 1971, stating that “Paternalistic presumptions and protections that arose to shelter women from the inferiorities and incapacities which they were perceived as having in earlier times have, appropriately, been discarded.”


    In other words, Mrs. Simeone was out of luck. But apparently not without a fight. There must have been some heated discussions about the case in chambers between the justices, because the Simeone decision was not unanimous. In a wonderfully blunt concurring opinion (meaning that the justice agreed with the outcome of the court’s decision—he also would have enforced the prenuptial agreement simply because he did not find its terms to be unfair—but not its reasoning), Justice Papadakos wrote that he could not join in the majority opinion because “I fear my colleague does not live in the real world. If I did not know him better I would think that his statements smack of male chauvinism, an attitude that ‘you women asked for it, now live with it.’ If you want to know about equality of women, just ask them about comparable wages for comparable work. Just ask them about sexual harassment in the workplace. Just ask them about sexual discrimination in the Executive Suites of big business. And the list of discrimination goes on and on.”


    Justice Papadakos’s clear-eyed observations regarding the actual, rather than the legal, status of women in the United Stated in 1990 notwithstanding, it is the majority opinion in Simeone that rules, and two decades later it is still the controlling law regarding prenuptial agreements in Pennsylvania. Practical meaning? They can be produced for signing during the walk down the aisle. They don’t have to be fair. They don’t have to be even a little bit fair. As long as each party discloses his or her assets—the one requirement to make such an agreement valid—the courts will uphold and enforce the terms of the deal.


    WHAT SIMEONE MEANS to Jorani Pang is this: If she, who was not a native English speaker, lacked a high school degree, and had no real understanding of the American legal system, had signed the prenuptial agreement her fiancé gave her, she would have been limited to those $15,000 annual payments if they divorced, even if her husband had amassed hundreds of millions of dollars in investments during the time they were married. When I meet with a client in this situation (woman with no wealth, marrying man with lots of it), my job is to advise her about all the rights she’s giving up. I feel that I have done well if the client goes back to her fiancé, tells him she’s not signing the agreement, he says okay, and the marriage proceeds.


    That wouldn’t work for Jorani. It turned out that she had no bargaining power, because her fiancé didn’t care if they got married. He was perfectly happy with things the way they were. He was agreeing to marry as a concession to her; in exchange, she would have to sign a prenup. Therefore, as annoyed as she became when she realized what she was being asked to give up, as a practical matter Jorani and I knew she was still going to be in a better position married than not married. Fifteen thousand dollars a year is a whole lot better than nothing a year. So, resigned to having to make the deal, my goal became sweetening it.
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