


[image: 001]





[image: 001]





To W. Haywood Burns and Alan Freeman, our co-authors, who contributed and inspired so much and are gone too soon.
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The new chapters cover health care, welfare, intellectual property, gay rights, affirmative action, criminal justice, environmental law, international human rights, property, civil procedure, access to courts, separation of powers, governmental takings of property, and law and literature. The book is still divided into three parts: Traditional Jurisprudence and Legal Education, Selected Issues and Fields of Law, and Progressive Approaches to the Law. The issues and fields are divided into ten broad categories: Litigation and the Legal Process, The Quality of Life, Liberty, Property, Equality, Crime and Justice, Personal Injury, Business, Labor and Social Welfare, and The Role and Structure of Government.
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WE Americans turn over more of our society’s disputes, decisions, and concerns to courts and lawyers than does perhaps any other nation. Yet, in a society that values democracy, courts have trouble justifying their power and maintaining their legitimacy. The judiciary is a nonmajoritarian institution, whose guiding lights are usually appointed rather than elected and, even where elected, are not expected to express or implement the will of the people. Judicial legitimacy rests elsewhere: on notions of honesty and fairness and, most important, on popular perceptions of the judicial decision-making process. Judicial power of the sort we routinely accept probably requires an additional ingredient—a very American distrust of government or any form of collective action.1


Basic to the popular perception of the judicial process is the notion of government of law, not people.2 Law is, in this conception, separate from—and “above”—politics, economics, culture, and the values or preferences of judges or any person. In this separation resides the law’s ability to be objective, principled, and fair. Legal scholars, philosophers, and some of our best minds in a range of disciplines have long debated whether this separation accurately describes our legal system or is attainable in any system. But the ideal is problematic, even if it is, or can be, realized in practice.

The concept of government of law, not people, is so familiar, so much a part of our national identity, that its meaning can be difficult to notice, but it describes a political system that is deeply distrustful of popular  government. The unstated premise is that the people cannot be fair or reasonable and should not be entrusted with decision-making power; fairness and reason must be imposed by or come from some external source—law.

Law and our particular legal system surely provide a means to articulate, organize, and record principles, rules, and prior interpretations and results. This holds the possibility of consistency, continuity, universal application, predictability, and maybe even common sense. Even if the rule of law ideal cannot be realized, rule through law, as English historian Edward P. Thompson has said, is decidedly preferable to “the exercise of unmediated force. The forms and rhetoric of law acquire a distinct identity which may, on occasion, inhibit power and afford some protection to the powerless.”3


But government of law, not people, promises much more: to remove the human element from that enormous array of decisions and issues we turn over to judges—encompassing the common law, interpretation of statutes, and the broad reach of the federal and state constitutions—by deferring to a “higher” source, so that we may be, in this large domain, free of ourselves. If we described the higher source in terms of the creator of life or the universe, we would quickly label the thinking religious and know that it is based on faith. The power and legitimacy of this higher source rest on its claim to grounding in a sophisticated process that works by logic and reason and is separate from and independent of politics.

The separation of law from politics is supposedly accomplished and ensured by a number of perceived attributes of the legal decision-making process, including judicial subservience to the Constitution, statutes, and precedent; the quasi-scientific, objective nature of legal analysis; and the technical expertise of judges and lawyers. Together, these attributes constitute an idealized decision-making process in which (1) the law on a particular issue is preexisting, predictable, and available to anyone with reasonable legal skill; (2) the facts relevant to disposition of a case are ascertained by objective hearing and evidentiary rules that reasonably ensure that the truth will emerge; (3) the result in a particular case is determined by a rather routine application of the law to the facts; and (4) except for the occasional bad judge, any reasonably competent and fair judge will reach the “correct” decision.

Of course, there are significant segments of the bar, trends in legal scholarship, and popularly held beliefs that repudiate this idealized model. The school of jurisprudence known as Legal Realism long ago exposed its falsity. Later jurisprudential developments, such as theories  resting the legitimacy of law on the existence of widely shared values, at least implicitly recognize the social and political content of law. Explicit consideration by judges of values in certain forms, such as “public policy” and “social utility,” is generally acknowledged as appropriate. And it is commonly known that the particular judge assigned to a case has a significant bearing on the outcome. For many, the law’s malleability is a matter of common knowledge, not a surprise or a cause for alarm.

But most of this thinking is either limited to law journals or compartmentalized, existing alongside and often presented as part of the idealized process. Despite the various scholarly trends and the open consideration of social policy and utility, legal decisions are expressed and justified in terms of the idealized process. The explicit or implicit theme of almost every judicial opinion is “the law made me do it.” And this is how the courts as well as their decisions are depicted and discussed throughout society. Even the cynical views one often hears about the law, such as “the system is fixed” or “it’s all politics,” are usually meant to describe departures from, rather than characteristics of, the legal process.

The underlying conception envisions a legal process that, if not perverted by bias, corruption, or stupidity, will produce distinctly legal, fair rules and results untainted by politics or anyone’s social values. While this perception is not monolithic or static (at various times substantial segments of society have come to question the idealized model), it has fairly consistently had more currency in the United States than in any other country.

Public debate over judicial decisions usually focuses on whether courts have deviated from the idealized decision-making process rather than on the substance of decisions or the nature and social significance of judicial power. Perceived deviations undermine the legitimacy and power of the courts, and are usually greeted with a variety of institutional and public challenges, including attacks by politicians and the press, proposals for statutory or constitutional change, and, occasionally, threats or attempts to impeach judges.

Dissatisfaction with the courts and their decisions is usually expressed in terms of this notion of deviation from the idealized model. Thus, the conservative criticism that the courts have overstepped their bounds—going beyond or outside legal reasoning and the idealized process—is now commonplace, as is the accompanying plea for judicial restraint and less intrusive government.

The authors of this book reject the idealized model and the notion that a distinctly legal mode of reasoning or analysis determines legal  results. The problem is not that courts deviate from legal reasoning. There is no legal methodology or process for reaching particular, correct results. This understanding of the law has been recently most closely associated with Critical Legal Studies and many of the contributors to this book, and before that with Legal Realism.4


The lack of required, legally correct rules, methodologies, or results is in part a function of the limits of language and interpretation, which are subjective and value laden. More importantly, indeterminacy stems from the reality that the law usually embraces and legitimizes many or all of the conflicting values and interests involved in controversial issues and a wide and conflicting array of “logical” or “reasoned” arguments and strategies of argumentation, without providing any legally required hierarchy of values or arguments or any required method for determining which is most important in a particular context. Judges then make choices, and those choices are most fundamentally value based, or political.

For example, in the abortion controversy, the law embraces privacy, individual choice, and gender equality in sexual and reproductive matters  and protection and preservation of life and health. One can find prior decisions of the Supreme Court placing great importance on each of these sets of values or principles. However, the law does not provide any method or process for determining neutrally or objectively which of the competing values is more important. Nor does the law provide any required method or process for determining whether or when a fetus is a life, the extent of reproductive choice, or when the courts should follow one, another, or any precedent.

Often a particular rule or result can be relatively predictable and appear to be “sensible” or “correct,” but this occurs when the issue or circumstances are not controversial in a specific period or context (or when one consciously or unconsciously projects one’s own values as neutral and correct). A relative societal consensus or a lack of controversy regarding particular values, issues, or results can create a false sense of determinacy. In another period or context where the same issue or circumstances are controversial, the law’s indeterminacy is again readily visible. For example, the courts will now generally protect a person handing out leaflets on a street corner from interference by local officials, but before the 1930s, although the same constitutional provisions were in effect, there was no such protection (see chapter 8).

The law’s variety of approaches, methods, and principles of decision making are applied selectively; every judge uses some of them some of the time and has used them all at least on occasion (and once in a while  some judges originate a new one). None is required in any particular case or circumstance. The justices of the Supreme Court regularly cannot agree, for example, on the straightforward matter of how one goes about deciding an important constitutional case because there is no legally required methodology but rather many methodologies that can claim legitimacy within the legal system and from which a judge may pick and choose.

There is a distinctly legal and quite elaborate system of discourse and body of knowledge, with its own language and conventions of argumentation, logic, and even manners. In some ways these aspects of the law are so distinct and all-embracing as to amount to a separate culture. For many lawyers the courthouse, the law firm, the language, and the style become a way of life, so much so that their behavior can be difficult for nonlawyer spouses and friends to understand or accept.

But in terms of a method or process for decision making—for determining correct rules, facts, methods, or results—the law provides a wide and conflicting variety of stylized rationalizations from which courts can choose. Social and political judgments about the substance, parties, and context of a case, as well as about a range of institutional concerns, guide such choices, even when they are not the explicit or conscious basis of decision.

Adherents of the traditional view usually have no need to explain their approach. A short phrase is sufficient to gain understanding and acceptance; “the rule of law” or “government of law, not people” will easily do. But when they do try to explain, the results can be revealing. According to President Ronald Reagan’s solicitor general, Charles Fried, formerly a professor at Harvard Law School and now a justice of the Supreme Judicial Court of Massachusetts, law and legal analysis bring “reason” and “neutrality” and the certainty and consistency of fair rules applied to all. But he acknowledges that law lacks an “anchor”—a set of established principles and a legal methodology that determine rules and results. “The rule of law is not quite a law of rules” and “there are no criteria about criteria” are his distracting ways of conceding that there are no legally required principles or any legal methodology that yield required results neutrally or by reason. He tries to reassure us, however, on two grounds. The “good faith” legal mind works, somewhat mysteriously but reliably, such that “you just know.” Further, results do not really matter: the legal process guarantees us all freedom and liberty.5


Such reassurances should not be very comforting. If law is not determinate or neutral or a function of reason and logic rather than values and  politics, government by law reduces to government by lawyers, and there is little justification for the broad-scale displacement of democracy. The extraordinary role of law in our society and culture is hard to justify once the idealized model is recognized as mythic.

Perhaps this is why we usually prefer to debate other issues, such as judicial restraint. The notion of judicial restraint is not merely a distraction, however. It has gained the status of a foundational principle in contemporary politics and culture and provides a window onto deeply held conceptions of law and society. The identification of judicial restraint with American freedom, democracy, and equality is among the defining political instincts of our time, despite its glaring contradictions and obvious historical inaccuracy.

Ronald Reagan solidified the popular connection of judicial restraint and conservatism with a less intrusive, more representative and democratic government. “[T]he question involved in judicial restraint,” Reagan said, “is will we have a government by the people?” His attorney general, Edwin Meese III, explained that conservatives seek “to depoliticize the courts, [so they would not] usurp the authority of elected branches of our constitutional system.” Fried defined the “Reagan Revolution” as assuring “less intrusive government” by two principal means, reduced taxation and judicial restraint, so courts could not replace “the self-determination of the entrepreneurs and workers who create wealth.” Reagan successfully stretched these ideas to embrace the notion that conservative rules and results are not only preferable because they further values he favored, but are also legally required. To reach other, or liberal, rules or results is to deviate from the legal process and the law.6 At the dawn of the new century and millennium, these connections are too basic and too deeply embedded in our culture and consciousness to be described merely as conventional wisdom. Yet, they are also indefensible.

Consider freedom first. If government intrusiveness is a central problem and individual freedom a central value, it is strange that the liberal courts of the 1960s have become the prime villains. Their judicial activism was largely aimed at stopping government intrusion on individuals. The liberal courts provided the individual, usually regardless of wealth or position, with wide-ranging protection from government intrusion. For example, confronted with Connecticut’s ban on contraceptives, the Supreme Court of the 1960s established a new constitutional right to privacy.7


The liberal courts intervened to prevent other parts of the federal, state, or local governments from intruding on the people. And they did  so in the absence of prior authority and often in spite of established rules and precedents to the contrary. Liberal judges were judicial activists, but their activism was used to stop government intrusion on individuals in matters of personal freedom and to promote freedom (and, usually, democracy and equality). Judicial activism is not the same as government intrusion.

The conservative justices dominating the Supreme Court since the mid-1970s have shown no reluctance to overrule precedents, to break new judicial ground, or to invalidate legislation. There was no evident hesitance, or any sign of self-reflection by staunch advocates of judicial restraint, as conservative justices invalidated legislation or governmental action that placed environmental and other restrictions on developers and businesses, limited the role of money in elections, protected free exercise of religion by nonmainstream religions, punished bias-motivated crime, placed restrictions on guns, and established affirmative action to achieve integration.8


Judicial activism is not consistently liberal, and judicial restraint is not consistently conservative. If one looks at the purposes and effects of particular government intrusions and places judicial activism and restraint in specific contexts, the most apparent patterns and the best generalizations are more complicated and have more to do with substantive goals than judicial means.

Conservatives tend to favor less intrusive government when it comes to regulation or interference in a free-market economy and more intrusive government when it comes to compelled conformity to religious, moral, cultural, and lifestyle norms. They champion judicial activism to prohibit government intrusion on the unrestrained operation of the market and to invalidate electoral and other reforms that tend to interfere with property rights or the advantages of wealth. Liberals tend to favor less intrusive government when it comes to individual autonomy in matters of religion, morality, culture, and lifestyle and more intrusive government when it comes to regulation of the economy and electoral and other democratic reforms. They champion judicial activism to prohibit government intrusion on personal freedom or imposition of compelled conformity. Both conservatives and liberals see themselves as protecting freedom and see each other as favoring impermissible government intrusion. Neither conservatives nor liberals seem seriously bothered by judicial interference and creativity or abandonment of established rules and precedents in furtherance of their higher goals.

These patterns are not new. Probably the most determined and successful  advocates of judicial restraint in our history were liberals in the first half of the twentieth century. The conservative Supreme Court of that period invalidated economic legislation aimed at protecting working people and providing the economic safety net that we have until recently taken for granted. For example, in what is usually called the Lockner era, laws limiting the hours of labor were invalidated by the Supreme Court as unconstitutional infringements on the rights of employers and employees to enter into contracts. The courts were interfering with legislative intrusions into the economy. Liberals opposed this interference by advocating judicial restraint, conceived—like the conservative conception of our time—as a neutral, independent, universal, and overriding principle that transcended substantive goals or politics.9


Someone who favored Social Security and restriction of child labor over maximization of profits during the New Deal tended to be for judicial restraint. If one favored racial equality and justice and opposed segregation in the 1960s, one was usually for judicial activism. If one favored prohibition of abortions prior to 1973, one was for judicial restraint, but achievement of that same goal after 1973 requires a judicial activism that would not hesitate to overrule the pro-choice Roe v. Wade decision.

Conservatives and liberals have each tended to advocate judicial restraint when they lose control of the courts, typically justified with the lofty stated goal of stopping the courts from interfering with the will of the people. We have become accustomed to cyclic conservative and liberal swings with accompanying complaints about activism, which mainly mask the unusually broad scope of policy making by courts in our system.

The identification of conservatism and judicial restraint with democracy and equality is even stranger. There is a deep distrust of democracy in the conservative tradition and among the framers of the Constitution. The record of the Constitutional Convention reflects considerable contempt for ordinary people and popularly elected legislatures. The people are “less fit” to choose legislators than the elite of each state, defined as white men with substantial property, according to Charles Pinckney. John Dickinson saw danger in “the multitudes without property and without principle.” John Jay, who with James Madison and Alexander Hamilton authored The Federalist Papers, thought “the people who own the country ought to govern it.” In the famous Federalist No. 10, Madison emphasized how the constitutional scheme protected against “the mischief of factions” that stem from the “unequal distribution of property.”

The Constitution reflects these views: there was direct election only of  members of the House of Representatives; and state qualifications for voting, which usually required ownership of land or substantial property, were incorporated. Racial minorities, women, and even most white men could not vote. The Supreme Court early demonstrated the same approach, intervening—in an early example of conservative activism—to invalidate a state legislature’s redistributive modification of property rights, and to establish, in Marbury v. Madison (1803), judicial review and “a government of laws, and not of men.”10


The predominant theme of the amendments to the Constitution subsequent to the Bill of Rights has been equality and inclusion of all our people in the political process—African Americans and other minorities, women, white men irrespective of property holdings, and anyone who has reached the age of eighteen.11 These amendments, and the array of legislation and judicial rulings that define contemporary American democracy and equality, came after the fundamental rupture of the Civil War—after the failure of the original constitutional scheme. Their adoption was not required by the Constitution or by law, nor was it inevitable. And they were consistently opposed by the conservatives of each era in which they were adopted; in many of these periods, such opposition defined conservatism.12


Even in the 1960s and thereafter, many or perhaps most of the significant and lasting changes were established by Congress, rather than, as conventional wisdom would have it, by the Supreme Court.13 This is a history of progressive inclusion, equality, democracy, and protection of individual freedom, for which we can rightly be proud of our people—rather than any legacy from the founders, conservative principles or values, language in the Constitution, or legal reasoning.

The embodiment of conservative judicial dominance at the dawn of the twenty-first century is Chief Justice William Rehnquist,14 who as a law clerk to Justice Robert Jackson in 1952 wrote a memo opposing what would become the basic American pronouncement of equality—Brown v. Board of Education (1954), which integrated the public schools. He wrote that the “separate but equal” principle was “right and should be reaffirmed.” Another Rehnquist memo to Jackson urged approval of the all-white Democratic primary system in Texas: “It is about time the Court faced the fact that the white people of the South don’t like the colored people.” As a young attorney and Republican activist in Phoenix, Rehnquist actively opposed that city’s public accommodations law in the early 1960s when, during a national meeting of lawyers, one of its top hotels refused to admit Jewish guests. At the helm as the Supreme Court  decided in recent decades issues as vital as whether equality has gone too far was a lawyer who opposed equality at its modern beginnings and at each step along the way.15


Developing an approach to law, or to politics, based on a progressive understanding and tradition of freedom, democracy, and equality is a daunting task in this environment. It is complicated further by the general willingness of liberals and conservatives to let the courts have their enormous power and to accept the cyclic judicial shifts, and the accompanying condemnations of judicial activism and deviation from the idealized process, without raising any basic questions.

This arrangement has benefits. Liberals get occasional periods of judicial protection of their version of individual freedom, sometimes extending in fragments into conservative periods. Conservatives get property rights and the privileges of wealth almost always staunchly protected, and fragmentary extension of their agenda into liberal periods. Both liberals and conservatives also usually get a significant though not foolproof safeguard for the status quo and barrier to significant changes in any direction.

In recent decades, many liberals cling to the hope of rekindling the liberal judicial activism of the 1960s and to the promise of a judicial check on majoritarian excesses. However, the judicial contribution to the liberal swing in the 1960s has been exaggerated and is hard to characterize as countermajoritarian, and there is little in the way of a countermajoritarian judicial check on excesses in our historical record.16


There are only two periods in our entire history—from about 1937 to 1944 and from about 1961 to 1973—characterized by sustained judicial liberalism, and they correspond to periods of sustained progressive political power. This power has been based largely on popular movements, which sometimes have been able to elect liberals or progressives to high office and sometimes, but not very often, have achieved sustained success in the judicial arena. For example, there were also powerful progressive movements from 1890 to 1920, but the Supreme Court stayed staunchly conservative, unabashedly invalidating an array of liberal legislative reforms. And on the occasions crying out for a judicial check on majoritarian excess since the mid—twentieth century—the Japanese internment, the McCarthy era repression of progressives, and the criminalization of some sexual preferences come immediately to mind—the Supreme Court reacted, instead, with complicity. Brown v. Board of Education is surely of great importance, but it may or may not be an instance of countermajoritarian protection, and if it is thought to provide the rationale for extending and relying on judicial power, there is the difficult question  of why it was not rendered long before 1954. Sustained popular pressure from progressive movements seems a necessary but not sufficient condition for sustained liberal judicial activism, and there is little historical basis for relying on the judiciary to check majoritarian excesses.

In any event, expansive judicial power is safe, familiar, and comfortable for most liberals and conservatives. But there is also afoot a deep and pervasive sense that the individual, and the American people collectively, have lost any meaningful way to affect, much less control, our own fate, and that American society and culture have lost a moral sense of direction or social purpose. Free market mania and the tendency to commodify all things human pervade our culture and our lives, yielding in the law a new and powerful discipline, law and economics, which attempts to explain and justify it all in terms of logic, reason, and “science.” We seem to have adopted as our social purpose the facilitation of greed and the consolidation of wealth and resources in as few hands as possible, which we are accomplishing quite efficiently. Three decades of deregulation and tax breaks for the wealthy have yielded a near record maldistribution of wealth and resources: 10 percent of Americans own more than three-quarters of our wealth, and the real wages of working and poor people have declined or remained stagnant over several decades, including some periods characterized by rapid economic expansion.17


Politics has been reduced to a spectator sport—dominated by money as much as are the NFL or the NBA—in which strategy and tactics are more important than principle and the capacity to endure humiliation is more important than insight or integrity. The term for participants—politician—itself now connotes disgrace. Individual rights of expression no longer provide meaningful entry for people of ordinary means into a marketplace of ideas with insurmountable financial barriers to access, more akin to the stock market than the soapbox.

One result of all this is that half of the eligible voters no longer bother to vote. The media tries to bestow a mantle of legitimacy on the winners of elections no matter how ugly the contest, how minuscule the margin of victory, or how meager the turnout. In the much heralded congressional elections of 1994 that made Newt Gingrich the Speaker of the House of Representatives, the Republicans and their “Contract with America” got less than 20 percent of the eligible voters (many of whom were simply anti-Clinton), almost the same percentage went the other way, and most people stayed home. President Bill Clinton did not have much more than that 20 percent in his presidential victories, and Ronald Reagan’s “landslide” victory in 1980 consisted of his getting 27 percent  of the eligible voters to President Jimmy Carter’s 22 percent. Our electoral system does not produce representative policies or officials or provide the winners with meaningful mandates; it yields only exaggerated legitimacy, frustrated citizens, and precarious winners.

The popular success in recent decades of conservative appeals for judicial restraint is itself reflective of the crisis of democracy. Judicial restraint will not restore democracy, nor do conservatives intend to exercise judicial restraint except selectively (when it does not interfere with their higher goals). Under cover of the judicial restraint debate, they have been moving for some time away from meaningful reform of our electoral, participatory, and democratic institutions toward enhancement of the power of the executive and judicial branches of the federal government and, more generally, toward enhancement of corporate power.18 But the call for restraint taps into the deep public sense that democracy has broken down, and the liberal Court of the 1960s provides a good target for popular anger and frustration.

The immense power of courts and lawyers in our system is an integral part of the crisis of democracy, but not because of judicial activism or liberalism. Activism is not a deviation but part and parcel of a system of broad judicial power that impinges on democracy. The law serves, as the concept of government of law, not people, suggests, to depoliticize—removing crucial issues from the public agenda—and to cast the structure and distribution of things as they are as somehow achieved without the need for any human agency. Decisions and social structures that have been made by people—and can be unmade or remade—are depicted as neutral, objective, preordained, or even God-given, providing a false legitimacy to existing social and power relations.

The law also imposes—and removes from public scrutiny or debate—limits on the scope of democracy. For example, the economic decisions that most crucially shape our society and affect our lives—on basic social issues such as the use of our resources, investment, the environment, and the work of our people—are generally defined by the law, more so than in most every other Western democracy, as “private” and therefore not to be made democratically or by the government officials elected in the “public” sphere. This legitimizes private—mainly corporate—dominance, masks the lack of real participation or democracy, and personalizes the powerlessness it breeds.

Distrust of government in this environment should not surprise us; there isn’t much to trust. Government now provides Americans at the middle and lower levels of the economic ladder little in the way of services,  benefits, protection, or support in times of need. A few decades of conservatives in power has produced the kind of government and society they envisioned, perhaps best symbolized by the disparity between deteriorating, underfunded public schools (including market-driven college costs that are creating a two-tiered, class system of higher education) and a penal apparatus that is expanding without apparent limits.

The best hope and strategy is a revitalization of democracy in the broadest sense, affecting not only the electoral system but also the economy, the law, and the range of social and cultural institutions. This focus on democracy and legislatures is not based on an idealized vision of either. Legislative supremacy, for example, involves dangers and risks, and some extent and forms of judicial review further democracy. But it is hard to imagine a transition to a more humane, moral society that is not popularly driven and substantially if not primarily focused on democracy.

Such a transition would include basic reforms of the electoral system that would have widespread appeal across the political spectrum: elimination of money and all forms of bribery from elections and government; proportional representation, so that the range of people and ideas are heard and represented; and elimination of barriers to ballot access by third parties and to voting.19 If the goal of the framers of the Constitution was, as they sometimes candidly said, to empower a national elite and to protect its reign from popular movements, they have succeeded. Their system, as it has evolved in our history and culture, spawns distrust of government and a widespread sense of futility and cynicism, which are now themselves major, maybe indispensable, ingredients for its maintenance and stability.

The role of courts, judges, and lawyers in a revitalized democracy is not easy to envision, since they currently have such enormous power, largely occupying, for example, the terrain on which basic questions of freedom, democracy, and equality are debated and resolved. Real progress on this front should be based on a contextual approach that repudiates the idealized model of judicial decision making; the very American conception of rights as absolute, individual, and without significant effects on society or others; and the cyclic, distracting debates about judicial restraint. If courts are to be restrained, the decision and the terms of restraint should not be left exclusively to courts but should be part of the process of defining and revitalizing democracy. This requires development of a realistic understanding of the range of judicial players as well as the judicial decision-making process.

Judges are the often unknowing objects, as well as among the staunchest supporters, of the myths about law and legal reasoning. While judges are usually aware of the law’s gaps, conflicting mandates, and manipulability, they tend to immerse themselves in legal materials and legal reasoning, often in a state of denial about their own discretion and power to make choices.

Usually judges find confirming legal rationalizations for their choices or adopt whatever seems easiest or least controversial, which often involves ignoring or distorting contrary arguments, authorities, facts, or social realities. Some do so consciously and instrumentally, but more often their thought processes involve a less conscious or purposeful manipulation of the legal materials to provide the illusion—for themselves as well as others—that the law supports or requires what they do. In this sense, one can see them as affecting or changing the law in the course of the decision-making process, or understand the law as being or becoming what they produce or reconstitute as they weave through the legal materials and make decisions.

They sometimes feel constraints, such as an occasional moral hesitance to do what they think is expected of them, or as a fear that doing the right thing might be embarrassing to them or to the courts or other institutions. Some, particularly on appellate courts, are quite aware of and conscientiously try to resolve conflicts between their values and contrary rules or results. In such situations, however, it is still a political choice; and it is made by a person, not by “the law” and not required by legal reasoning or by the dictates or logic of any underlying social or economic system.

Decisions are predicated upon a complex mixture of social, political, institutional, experiential, and personal factors; however, they are expressed and justified, and largely perceived by judges themselves, in terms of “facts” that have been objectively determined and “law” that has been objectively and rationally “found” and “applied.” Judges, like the rest of us, are immersed in the culture that pervades their daily lives and form values and prioritize conflicting considerations based on their experience, socialization, self-perceptions, hopes, and fears. The results are not, however, random; their particular backgrounds and experiences—in which law schools and the practice of law play a significant role—result in a patterning and some consistency in the ways they categorize, approach, and resolve conflicts. This is the great source of the law’s power: It enforces, reflects, constitutes, and legitimizes dominant social and power relations without a need for or the appearance of control from  outside and by means of social actors who largely believe in their own neutrality and the myth of nonpolitical, legally determined results.

This complex process whereby participants are encouraged to see their roles and to express themselves as neutral and objective social agents also pervades the realm of law practice. Lawyers are trained to communicate as if they have no self-interests or values and are merely promoting what the law requires, which just happens to coincide with their clients’ interests. The most effective practitioners discover the art of simultaneously projecting both objectivity and principled belief in what they do, regardless of what they actually believe. The tendency or need to believe in what they do and the people and interests they represent is often overwhelming, and lawyers frequently adopt and express preposterous explanations and justifications for their clients and the positions they advocate. This is compounded by the extreme aggressiveness of the legal world. A lawyer functions in perhaps the only profession in which someone is hired and has as his or her specific responsibility to oppose and criticize everything you say or do. This all takes a heavy toll on lawyers, and burnout is common.

There is also strong pressure to take up the cause of the rich: The myth in the legal world is that, for example, finding tax breaks for people who are already sufficiently rich is somehow more interesting and personally as well as financially more rewarding than representing environmentalists, working people trying to make their workplaces safer or more fulfilling, or poor people whose legal problems bring out the lawyer’s resourcefulness and ingenuity. Many lawyers devote their lives to making rich people richer even though their own values are more egalitarian and socially conscious. The reality is that the legal world provides—if one chooses it—the opportunity for quite interesting work that yields considerably more than adequate financial rewards and offers the possibility of making the world around us a somewhat better place to live.20


Law students, trying to understand and master legal reasoning, are commonly puzzled by the array of majority and dissenting opinions and the often pointed views of law professors regarding the cases presented to them. Differing judicial opinions each cite earlier cases and possess other apparent indicia of validity. The professor often has a theme and explanation for a string of decisions that is not found in any of the opinions. Everybody seems to have a claim to being right but the student, whose common reaction is laced with confusion, vulnerability, and insecurity. There is clear pressure to learn to “think like a lawyer,” which often seems to involve abandonment of progressive values and the hope of social action (see chapter 2).

This book, in all three editions,21 is an attempt to develop a progressive, critical analysis of current trends, decisions, and legal reasoning and of the operation and social role of the law in contemporary American society. We do not, as some progressive approaches have in the past, dismiss the law as a sham or a subterfuge; our criticism takes seriously the law’s doctrines, principles, methods, and promises. Critical analysis exposes the law’s proclamations of inevitability, reason, and logic as false necessity and false legitimacy, and opens up the possibility of alternatives. This provides both a deeper understanding of law and society and an essential tool for engaging in the immediate, ongoing contest over values and priorities within the law. In that contest, progressives must immerse themselves—as their opponents and the judges (and sometimes juries) they must convince do—in legal materials. Success requires effective and creative use of the rhetoric, categories, doctrines, and promises of the law and involves formulating arguments and positions in the authoritative posture every legal system adopts. The law, though indeterminate, political, and most often conservative, and though it functions to legitimate existing social and power relations, is a major terrain for political struggle that has, on occasion, yielded or encoded great gains and simply cannot be ignored by any serious progressive trend or movement.

The focus of the book is a broad range of socially important areas of law, with an emphasis on concrete, contextual analysis rather than abstract theorizing. The approach is interdisciplinary, including authors and methods based in sociology, economics, history, literature, criminology, philosophy, and political science as well as law, and draws upon the experience of law practitioners as well as teachers. We seek a theoretical and practical understanding of the law that places its institutions and individual actors in their social and historical contexts, and views the law as part of and intimately connected to society.

It is our hope that the thirty-two chapters in this third edition (fifteen of which are entirely new), while they present differing and sometimes conflicting views, will continue to provide insight, understanding, and an impetus and basis for further development to a wide variety of readers. We have attempted to minimize use of terms and references unfamiliar to non-law-trained readers, although due to space limitations it has not been possible to explain every legal term or concept used.

The book is divided into three parts. Part I is introductory, with chapters on traditional jurisprudence and legal education. Part II consists of twenty-five chapters that focus on selected issues and fields of law. These  are presented in the following categories: Litigation and the Legal Process, the Quality of Life, Liberty, Property, Equality, Crime and Justice, Personal Injury, Business, Labor and Social Welfare, and the Role and Structure of Government. Part III presents five short chapters that introduce and discuss a range of progressive approaches to the law.

The reader will see reflected in this book a variety of political perspectives and methodologies, and some variance in the audiences to which the selections are addressed. While the book is intended to be more coherent as a whole than collections usually are, we have not attempted to harmonize the style or content of the contributions or to present a single, fully developed approach.




A NOTE ON THE NOTES 

The bibliographic style of the notes generally follows that specified for source notes in The Chicago Manual of Style, published by the University of Chicago Press. However, legal citations generally follow A Uniform System of Citations, published by the Harvard Law Review Association, except that many words usually abbreviated have been written out to aid the non-law-trained reader. The content of the notes has generally been limited to citations to authority, and, unlike most legal writing, authorities cited with reference to a paragraph or thought, and multiple citations to a single authority, are often collected in one note.




NOTES 

Portions of this introduction are drawn from my book and earlier essay on conservative decisions and approaches, With Liberty and Justice for Some: A Critique of the Conservative Supreme Court (New York: New Press, 1993); and Conservative Legal Thought Revisited, 91 Columbia Law Review 1847 (1991). I appreciate comments on an early draft from Robert Gordon and Karl Klare. The approaches and positions set out in this introduction are my own, rather than a synthesis or summary of the contributors’.


1   On a more abstract level, legitimacy also flows from the notion of popular sovereignty and a fundamental compact based on a written constitution.


2   This notion was originally expressed, of course, in terms of men. Persons  might be a better gender-neutral substitute since people can sound like “the people,” but I have used people in its popularly understood form.


3   Edward P. Thompson, Whigs and Hunters (New York: Pantheon, 1975), 266.


4   The development and leading tenets of Critical Legal Studies are set out in chapter 28. For a thorough bibliography, see Richard A. Bauman,  Critical Legal Studies: A Guide to the Literature (Boulder: Westview Press/HarperCollins, 1996). On Legal Realism, see generally William Fisher, Morton Horwitz, and Thomas Reed, American Legal Realism (New York: Oxford University Press, 1993).


5   Charles Fried, Order and Law, Arguing the Reagan Revolution—A Firsthand Account (New York: Simon & Schuster, 1991), 17, 59—62, 151—54.
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10   See Catherine Drinker Bowen, Miracle at Philadelphia (Boston: Little, Brown, 1966), particularly chap. 6; The Federalist Papers (New York: Mentor, 1961), no. 10; Fletcher v. Peck, 10 U.S. (6 Cranch) 87 (1810);  Marbury v. Madison, 5 U.S. (1 Cranch) 137, 163 (1803).


11   These amendments often were not, of course, immediately or effectively implemented. The struggle over such issues does not end with an amendment, statute, or court decision, but the amendments did change the debate and provide a solid basis for setting us on a very different course.


12   See Stephen L. Schecter, “Amending the United States Constitution: A New Generation on Trial,” in Redesigning the State: The Politics of Constitutional Change, ed. Keith G. Banting and Richard Simeon (Toronto: University of Toronto Press, 1985); Clement E. Vose, Constitutional Change: Amendment, Politics and Supreme Court Litigation Since 1900  (Lexington, MA: Lexington Books, 1972); Taylor Branch, Pillar of Fire: America in the King Years, 1963—1965 (New York: Simon and Schuster, 1998) (conservative opposition to the Civil Rights Acts of 1964 and 1965). A new book that I received just as we go to press reassesses this history with a focus on issues of citizenship. See Rogers M. Smith, Civic Ideals  (New Haven: Yale University Press, 1997).
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THE most corrosive message of legal history is the message of contingency.  1 Routinely, the justificatory language of law parades as the unquestionable embodiment of Reason and Universal Truth; yet even a brief romp through the history of American legal thought reveals how quickly the Obvious Logic of one period becomes superseded by the equally obvious, though contradictory, logic of subsequent orthodoxy. The account that follows is a short, and necessarily superficial, summary of the major changes that have taken place in American legal thought since the start of the nineteenth century. There will be no attempt to examine the complex causes of those changes, nor any effort to locate them in social or economic context. The goal is more limited: to describe the legal consciousness of distinct (although overlapping) periods of American legal thought. Since the effort is to reconstruct the world view of those who have been most directly concerned with making, explaining, and applying legal doctrine, many theorists who have written on the fundamental questions of jurisprudence are omitted. This is an account of conventional, and therefore often wholly unreflecting and unselfconscious, legal consciousness.2





PRECLASSICAL CONSCIOUSNESS (1776—1885) 

During the contentious period that immediately followed the Revolution, elite American jurists devoted themselves to reestablishing legal authority. As the embodiment of reason and continuity, law seemed to offer the only source of stability in a nation where republicanism, if conceived only as local participatory democracy, would quickly dissolve into the disruptive passions of the people who had now so rashly been declared sovereign.3 The ultimate expression of this response was the Constitution, serving simultaneously as the declared expression of popular sovereignty (“We the people ... ”) and as a distinctly legal text, to be interpreted authoritatively only by those learned in the profession.4


In a flowery vocabulary drawn from the natural-law tradition, late-eighteenth- and early-nineteenth-century legal speakers made extravagant claims about the role of law and lawyers. They described law as reflecting here on earth the universal principles of divine justice, which, in their purest form, reigned in the Celestial City. Their favorite legal quotation, for rhetorical purposes, was taken from the Anglican theologian Hooker: “Of law no less can be acknowledged, than that her seat is the bosom of God; her voice the harmony of the world.”5


Similarly, lawyers portrayed their own professional character as the truest embodiment of republican virtue. Ideally, within each well-educated lawyer reason had subdued the unruly passions, and that triumph rendered the lawyer fit to consecrate himself to the service of law, as a “priest at the temple of justice.” In this role the lawyer/priest was to act, not as an instrument of his client’s unbridled will, but as a “trustee” for the interests of the whole community. As adviser and guardian, he would attempt to elicit elevated rather than base motives in his clients, guiding them to promote a social order consistent with those universal principles that were ordained by God and most clearly understood by lawyers.

This special trusteeship meant that lawyers played a vital political role in the new democracy, where principle and legal right continually faced the threat of mass assault. Leaders of the bar often described lawyers as sentinels, placed on the dangerous outposts of defense, preserving the virtue of the republic from the specifically democratic threats of irrational legislation and mob rule. Not surprisingly, many nineteenth-century jurists cited with satisfaction de Tocqueville’s observation that the legal profession constituted a distinctively American aristocracy, providing order in an otherwise unstable democracy.

The universal principle that seemed to require the most zealous protection  was the sanctity of private property, which was conceived as the surest foundation for both ordered political liberty and economic stability. With something approaching paranoia, American jurists explained that the redistributive passions of the majority, if ever allowed to overrun the barrier of legal principle, would sweep away the nation’s whole social and economic foundation. Thus Joseph Story, upon his inauguration as professor of law at Harvard, announced that the lawyer’s most “glorious and not infrequently perilous” duty was to guard the “sacred rights of property” from the “rapacity” of the majority. Only the “solitary citadel” of justice stood between property and redistribution; it was the lawyer’s noble task to man that citadel, whatever the personal cost. “What sacrifice could be more pure than in such a cause? What martyrdom more worthy to be canonized in our hearts?”6


The ornate legal rhetoric of the period obscured a number of dilemmas deep at the core of early American legal theory. First, despite the rhetorical appeal to natural law as a source of legitimacy, American jurists lived in an intellectual context which no longer took for granted a close epistemological link between God, human reason, and the laws of nature. Most jurists readily conceded that natural law alone was too indeterminate to guide judicial decision making in specific cases; natural law provided divine sanction but yielded few concrete rules or results. Moreover, pure natural-law theory could lead in unwanted directions. The notion of natural reason upon which it rested, for example, could be translated to mean the natural reason of the sovereign people—Thomas Paine’s common sense—rather than the reason of trained lawyers. That suggested precisely the unlimited popular will which most jurists feared. Furthermore, the moral content of natural-law theory often led in contradictory directions. One key example was the right to property: while an enlightenment natural-law tradition asserted the sanctity of private property, an older (and alarmingly popular) natural-law tradition located all social and economic inequality in original sin.7


Most early-nineteenth-century lawyers thus conceded (as had Hooker himself) that the most immediate, practical source and definition of law could be found in the consensual basis of positive law. That did not necessarily mean statutes, which were suspect given their origin in unpredictable legislative assemblies.8 Instead, it meant the text of the Constitution, rooted in a generalized consent to authority as distributed and exercised within a federal institutional structure separate and apart from direct majoritarian rule at any given time. Positive law also meant the complex, ancient forms of the English common law, whose legitimacy  derived not from universal moral principle rooted in natural reason but from the tacit consent evident from custom and long usage.9 It was the extraordinary technicality of the common law that provided lawyers with their claim to expertise and served, by its very artificiality, to distinguish legal reasoning from the “commonsense” reason of the general populace.10 Moreover, common-law rules, however quirky, seemed able to supply the certainty and formal predictability impossible to find in the vague morality of natural law.

The precise relation between natural-law and common-law forms was inevitably problematic. Occasionally judges announced that the common law and natural law were identical, but that claim was inherently implausible. Many technical rules of the common law were purely whimsical, rooted exclusively in the English legal tradition and often derived from the history of feudal property relations which Americans had explicitly repudiated. Some rules had already been declared wholly inapplicable to the New World, where they had been modified, in quite various ways, in each of the colonies. Even in England there had been obvious changes within the supposed changelessness of the common law. Thus, it was hard to argue that each common-law rule was an expression of immutable, universal truth.

Early leading jurists like Hamilton and Marshall recognized that one could secure emerging property rights more coherently by locating them in the positive law of the constitutional text, thereby severing them from the debatable vagaries of both the natural-law and the common-law traditions. An important example is Fletcher v. Peck, where in 1810 Marshall deftly blended natural law and selective analogy to common law to protect vested property rights from legislative redistribution, but relied on the contract clause of the Constitution as the ultimate basis for decision.11


Meanwhile, in private law, the potential conflict between natural-law conceptions and the common-law tradition, as well as between contradictory assertions within natural law, was obscured in the early nineteenth century by a surprisingly self-confident assurance that one could always reach a just conclusion by employing two techniques of legal reasoning: liberality of interpretation and implication. By the first, judges and treatise writers meant a willingness to interpret technical common-law rules—which were still unquestioningly assumed to form the bulk of the law—with a flexible, progressive American spirit and, in particular, with concern for commercial utility. Lord Mansfield in England, who had often drawn on civil law to modify rigid common-law rules in the  name of commercial good sense, was often cited as an example to be followed by enlightened American decision makers.

This notion of utility became a key mediating concept in liberal interpretation. It suggested that one did not have to choose between a strict, rigid adherence to common-law technicalities and the less certain demands of substantive justice, nor between commercial utility and the moralistic claims of traditional natural law. Instead, it was common to cite utility as a justification for departing from common-law rules, often on the claim that the common law itself, properly understood by liberal judges like Mansfield, had always allowed for utilitarian change; and then further to explain that in the form of commercial “reasonableness,” utility was implicit in natural reason and therefore in the whole natural-law and civil-law tradition. Thus, modern departures from common-law rules could be seen as both consistent with the long “changing changelessness” of the common-law tradition and also as evidence of the common law’s link to natural reason and universal principle.12


The technique of implied intent, also basic to early-nineteenth-century legal thought, performed a similar function. Often, judges appealed to the intent of the parties as a basis for decision making, which coincided with the increased use of contract imagery in judicial opinions. The emphasis on implied intent did not, however, necessarily evidence concern with the actual, subjective intent of individual parties. Instead, it represented a fusion of subjective intent with socially imposed duty. Legal thinkers confidently assumed that they could find the “law” within the obligations inherent in particular social and commercial relations, obligations which, it could be claimed, parties intended to assume when they entered the relationship.

For example, in his important treatise on contract law, Parsons devoted over 90 percent of the pages to a description of various types of parties (e.g., agents, guardians, servants) and relational contexts (e.g., marriage, bailment, service contracts, sale of goods).13 Each category represented a social entity with its own implicit duties and reasonable expectations. A party entering into a particular relationship would be said to have intended to conform to the standards of reasonable behavior that inhered in such a relationship. Specific rules could then be defended or modified depending upon whether they promoted the principles and policies basic to that relationship (encouraged transactions in goods, promoted honorable dealing between merchants, etc.). Subjectivity and free will were thus combined with the potentially conflicting imposition of objective, judicially created obligations; and both notions were integrated  into the amorphous blend of natural law, positive law, morality, and utility, which made up the justificatory language of early-nineteenth-century law.

In retrospect, that amorphous blend might be viewed as an early form of sophisticated American legal pragmatism. Nevertheless, despite the confidence with which early-nineteenth-century judges invoked liberality and implied intent, the conceptual mush they made of legal theory posed serious problems for the emerging liberal conception, in constitutional law, of a sovereignty limited by private legal rights. Public-law thinking was dominated by the Lockean model of the individual right holder confronting a potentially oppressive sovereign power. Within that world view, there ideally existed a realm of pure private autonomy, free from state intrusion. In that realm individuals owned property protected from the encroachment of others and made self-willed, freely bargained-for choices. Of course there was also a legitimate public realm, comprised of state and federal institutions entrusted with maintaining public order and serving clearly delineated public functions. Nevertheless, the public realm and the private were clearly and strictly bounded. They were conceived as wholly separate, in-or-out categories that could allow for no blurring or intermeshing. It was, in effect, the strict boundary between public and private that jurists of the early nineteenth century promised to guard with such everlasting zeal.

Yet, in order to justify protecting private rights from public power, it was necessary to conceive of the private as purely private. This demanded, in turn, a fully rationalized structure of private law, which, in theory, did no more than protect and facilitate the exercise of private will and which could also give concrete, objective content to the private rights supposedly protected by the Constitution. The loose hodgepodge of conflicting premises that made up early-nineteenth-century private law was woefully deficient for that purpose, and the great thrust of nineteenth-century legal thought was toward higher and higher levels of rationalization and generalization. Eventually, that process produced a grandly integrated conceptual scheme that seemed, for a fleeting moment in history, to bring coherence to the whole structure of American law, and to liberal political theory in general.




CLASSICAL LEGAL CONSCIOUSNESS (1885—1935) 

The nineteenth century’s process of legal rationalization resulted in the abstraction of law from both particularized social relations and substantive  moral standards. By the “rule of law” classical jurists meant quite specifically a structure of positivised, objective, formally defined rights. They viewed the legal world not as a multitude of discrete, traditional relations but as a structure of protected spheres of rights and powers. Logically derivable boundaries defined for each individual her own sphere of pure private autonomy while simultaneously defining those spheres within which public power could be exercised freely and absolutely.

This conception of social action as the exercise of absolute rights and powers within bounded spheres extended to all possible relations. In a way inconceivable to the early nineteenth century, the relation of private parties to each other was seen as deeply analogous to the relation of private parties to states, of states to each other and to federal powers, etc. Through this process of analogic refinement run rampant, the boundary between public and private repeatedly reproduced itself. For example, quasi-contracts, which constituted the public sphere within contract law, were to be carefully distinguished from contracts based on intent; and contract law generally was to be kept wholly distinct from the more public realm of torts. Furthermore, within the private sphere, women were relegated to the utterly “private” realm of familial domesticity, leaving to men the more “public” sphere of economic activity.14 Within this elaborate structure of spheres and analogies, the key legal question, in every instance of dispute, was whether the relevant actors had stayed within their own protected sphere of activity or had crossed over the boundary and invaded the sphere of another. To the classics, freedom meant the legal guarantee that rights and powers would be protected as absolute within their own sphere, but that no rightholder/powerholder would be allowed to invade the sphere of another.

Within the classical scheme, judges assumed the utterly crucial task of boundary definition. Necessarily, this task required objectivity and impartiality. Other actors were free, within their own spheres, to exercise unbridled will in pursuit of their particular (subjective) moral, political, or economic goals. In contrast, the judicial role of boundary finding required the exercise of reason—a reason now conceived, not as embodying universal moral principles and knowledge of the public good, but strictly as the application of objective methodology to the task of defining the scope of legal rights. Upon the supposed objectivity of that method hinged the liberal faith that the rule of law resolved the conflict between freedom as private, civil right and freedom as the republican ideal of public participation and civic virtue.

The supposed judicial objectivity upon which the classical structure depended was based in turn upon the intersection of constitutional language and an increasingly generalized, rationalized conception of private law. First, jurists pointed out that by enacting the Constitution, the sovereign American people had unequivocally (and wisely) adopted a government premised on private rights and strictly limited public powers. Thus, while it was certainly the exalted function of the judiciary to protect private rights from uncontrolled public passion, this function required merely the application of positive constitutional law—there was no painful choice to be made between positive law and natural rights.

Second, and of prime importance, the objective definition given to rights protected by the Constitution could be found within the common-law tradition, which had been wonderfully cleansed of both messy social particularity and natural-law morality. Classical jurists claimed that as a result of an enlightened, scientific process of rationalization, the common law could now properly be reconceived as based upon a few general and powerful—but clearly positivised—conceptual categories (like property and free contract), which had also been incorporated into the Constitution as protected rights. Christopher Columbus Langdell, the Harvard professor who established the case method in the law school classroom, taught that all of the specific rules within common-law cases (at least the “correct” rules) could be logically derived from those general categories. For example, expanding upon that model, Williston’s monumental treatise on contracts assumed that from the general principle of free contract one could derive the few central doctrines around which the treatise was organized—offer and acceptance, consideration, excuse, etc.—and from the logic of those central doctrines one could derive all of the specific rules that made up the law of contracts.15 Those rules could then be applied, rigidly and formally, to any particular social context; in fact, failure to do so would be evidence of judicial irrationality and/or irresponsibility. Moreover, because every rule was based upon the principle of free contract, the logical coherence of contract doctrine, correctly applied, ensured that private contracting was always an expression of pure autonomy. With no small amount of self-congratulation, classical jurists contrasted their conceptualization of private autonomy to Parson’s description of contract law as something to be found within numberless particular social relations. In retrospect, Parsons could be viewed as naive and unscientific.

The new rationalization of common law meant that the old conflict between formal “rules” and substantive “justice” seemed resolved.

Common-law rules were no longer a quirky relic from the English feudal past. Instead, they were both an expression and a definition of rights, and of course the protection of rights constituted the highest form of justice. Furthermore, as integrated into the constitutional law structure, the rationalization of private law meant that the boundary between the realm of private autonomy and the realm of public power could be objectively determined by reference to specific common-law doctrine.

The notorious case of Coppage v. Kansas provides a clear example of the classical approach.16 In that case the Kansas state legislature had passed a statute outlawing yellow-dog contracts (i.e., contracts in which workers agreed not to engage in union activities). The question was whether this was a reasonable exercise of police power (i.e., fell within the bounded sphere of public power) or whether it constituted an invasion of private contract right, a right considered implicit in the even more general category of liberty protected by the Fourteenth Amendment.

An earlier case, Adair v. United States, had declared that a similar federal regulation was invalid.17 Through the Fourteenth Amendment the constitutional protection of liberty as against the federal government was made applicable to the states—evidence of the deep analogy now perceived in what were once thought to be quite different relationships. In response to the argument that Adair controlled, however, Kansas argued that its statute was designed specifically to outlaw contracts formed under coercion. Since workers had no realistic choice but to accept the terms obviously imposed by employers, the agreement to sign yellow-dog contracts was not an expression of freedom, and it was no violation of liberty to regulate a “choice” that was never freely made. The Court refused to accept that argument, not because it denied the obvious inequality between workers and employers, but because freedom of contract as a legal category had to be defined objectively, which meant according to common-law doctrine. Since the common law had excluded economic pressure from its definition of duress as a legal excuse for non-performance of contracts, then by definition yellow-dog contracts were not formed under duress and were therefore freely entered. It then followed logically that the statute constituted an invasion of liberty protected by the Constitution.

Cases like Coppage are now commonly cited as representing a judiciary determined to impose its own economic biases on the country. This both trivializes the underlying power of the classical conceptual scheme and, more significantly, trivializes the importance of the realist assault that revealed its incoherence. In fact, courts during the classical period  described a police power as absolute in its sphere as were private rights in theirs, and they by no means overruled all legislation designed to regulate corporate power. Their key claim was that they could objectively “find” the boundary that separated private from public, and it was that supposed objectivity that gave the appearance of coherence and reality to the legal (and social/political) model of bounded rights and powers. That basic model, although in bankrupt form, is with us still, despite the realist challenge that demolished its premises. The message the model conveys is that actual power relations in the real world are by definition legitimate.




THE REALIST CHALLENGE (1920—1940) 

The realist movement was part of the general twentieth-century revolt against formalism and conceptualism. As applied to law, that revolt was directed against the whole highly conceptualized classical legal structure, which even by the early 1920s had begun to appear barren. In part that barrenness derived from the outmoded view of “science” it represented. While Langdell’s science of law was a science of clean principles deductively applied, early realists pointed out that the natural sciences had long since abandoned that approach, having adopted instead an inductive, experimental methodology that stressed empirical inquiry. Meanwhile, the social sciences in America, which had gained prominence since the Civil War with the emergence of the Progressive movement, were emphasizing social-scientific fact-gathering as the only way to understand the complex social reality of a mass industrialized and urbanized economy.18


More specifically and politically, realism was also a reaction against Supreme Court decisions that had invalidated progressive regulatory legislation favored even by many business leaders. Realists drew upon an early Progressive critique of property rights that had sought to blur the distinction between public and private so as to justify regulating and rendering accountable the vast accumulations of private power that had come to characterize the large-scale American economy by the close of the nineteenth century. That meant recognizing the growing importance of government—especially administrative agencies—in an advanced industrial economy. Thus the realists urged judges to eschew the rigid, abstract formalism of constitutionally protected property and contract rights in favor of increasing deference to the legislative adjustment of competing claims, enacted in the service of a larger “public interest.”19  Meanwhile, in private law, enlightened, progressive judges should be willing to sacrifice rigid adherence to the logic of doctrine for the sake of doing a more commonsense and overtly policy-oriented “justice” within the particular context of each case.20 In turn, that policy orientation required the collection of social and economic data, both for the sake of sensible policy decision making and also for the sake of understanding the role of legal actors within a complex social structure. The realists thus removed law from its sphere of autonomous logic, and placed it squarely within the larger political/social system.

At their most critical extreme, moreover, the realists also conducted a thoroughgoing logical assault upon conventional legal reasoning, cutting so deeply into the premises of American legal thought that subsequent legal thinkers are still struggling to rebuild a convincingly coherent structure. Chiefly, the realists undermined all faith in the objective existence of “rights” by challenging the coherence of the key legal categories that gave content to the notion of bounded public and private spheres. Traditionally, legal discourse had justified decisions by making reference to rights. An opinion, for example, would set out as a reason for finding the defendant liable that she had invaded the property rights of the plaintiff—or, similarly, would justify declaring a statute unconstitutional by saying that it violated the right of property. Yet, as the realists pointed out, such justifications are inevitably circular. There will be a right if, and  only if, the court finds for the plaintiff or declares the statute unconstitutional. Rights are not a preexisting fact of nature, to be found somewhere “out there,” but a function of legal decision making itself What the court cites as the reason for the decision—the existence of a right—is, in fact, only the result. Rights are thus artificial, a function of social decision making, not a discernable reflection of reality itself.

Moreover, perfectly logical but contradictory arguments can always be generated about whether or not one has a particular right. As a matter of pure logic, nothing, for example, is excluded from the state’s legitimate concern for the public welfare—as categories, public and private are utterly reversible. Similarly, as between two conflicting private rights, logical arguments can always be made for either side. My private right to be secure from the invasion of a nuisance, like the chemicals a neighbor sprays on her lawn, conflicts with her right to use her property freely. My right to be secure from “unfair” competition conflicts with her freedom to engage in unbridled freedom on the market. The legal system cannot simply protect rights, but must always choose between two perfectly logical but mutually exclusive rights.21


The realist attack upon the logic of rights theory was closely linked to an attack upon the logic of precedent. The realists pointed out that no two cases are ever exactly alike. There will always be some difference in the multitude of facts surrounding them. Thus, the “rule” of a former case can never simply be applied to a new case; rather, the judge must  choose whether or not the ruling in the former case should be extended to include the new case. That choice is essentially a choice about the relevancy of facts, and those choices can never be logically compelled. Given shared social assumptions, some facts might seem obviously irrelevant (e.g., the color of socks worn by the offeree should not influence the enforceability of a contract), but decisions about the relevance of other distinguishing facts are more obviously value-laden and dependent on the historical context (e.g., the relative wealth of the parties).

That dilemma does not vanish when the “law” to be applied comes not from cases but from the language of statutory or constitutional provisions, or the language of a private contract. There was a time when words were thought to have a fixed, determinant content, a meaning partaking of objective Platonic forms. In the absence of a belief in Platonic intelligible essences, however, no interpretation or application of language can be logically required by the language itself. Words are created by people in history, and their definition inevitably varies with particular context and with the meaning brought to them by the judges who are asked to interpret them. That act of interpretation is, in every instance, an act of social choice.

Thus, the realists claimed that the effort of the nineteenth century to cleanse law of messy social particularity and moral choice was inevitably a failure. There was no such thing as an objective legal methodology behind which judges could hide in order to evade responsibility for the social consequences of legal decision making. Every decision they made was a moral and political choice.22


Furthermore, the realists understood, as had the classics, that the whole structure of the classical scheme depended upon the coherence of private law and the public/private distinction. Thus, the realists spent little time attacking the methodology of constitutional law and concentrated instead upon undermining the coherence of the key private-law categories that purported to define a sphere of pure autonomy. For example, in his essay “Property and Sovereignty,” Morris Cohen pointed out that property is necessarily public, not private.23 Property means the legally granted power to withhold from others. As such, it is created by the state and given its only content by legal decisions that limit or extend  the property owner’s power over others. Thus, property is really an (always conditional) delegation of sovereignty, and property law is simply a form of public law. Whereas the classics (and liberal theorists generally) had drawn a bright line separating (private) property from (public) sovereignty, Cohen collapsed the two categories.

Hale made a similar point about the supposed private right of free contract: state enforcement of a contract right represents, like property, a delegation of sovereign power.24 Moreover, he also pointed out that coercion, including legal coercion, lies at the heart of every “freely” chosen exchange. Coercion is inherent in each party’s legally protected threat to withhold what is owned; that right to withhold creates the right to force submission to one’s own terms. Since ownership is a function of legal entitlement, every bargain is a function of that legal order. Thus, there is no “inner” core of free, autonomous bargaining to be protected from “outside” state action. The inner and outer dissolve into each other.

The realist critique did not, by itself, mandate any particular form of social or economic organization. At the extremes, for example, neither centralized state economic planning nor radical deconcentration of industry was logically entailed by their arguments, nor was any particular arrangement that fell between those extremes. Instead, their goal was to clear the air of beguiling but misleading conceptual categories (as termed by Felix Cohen, “transcendental nonsense”) so that thought could be redirected to the two levels that required attention before sensible and responsible economic and political decisions could be made: first, to a close, contextual examination of social reality—to facts, rather than the nonexistent spheres of classicism; and second, to ethics, for if social decision making was inevitably moral choice, then policymakers needed some basis upon which to make their choices.25


Potentially, however, the realist collapse of spheres also carried with it the collapse of the whole structure of American legal thought. Realism had effectively undermined the fundamental premises of liberal legalism, particularly the crucial distinction between legislation (subjective exercise of will) and adjudication (objective exercise of reason). Inescapably, it had also suggested that the whole liberal world view of (private) rights and (public) sovereignty mediated by the rule of law was only a mirage, a pretty fantasy that masked the reality of economic and political power.

Since the realists, American jurists have dedicated themselves to the task of reconstruction; indeed, the realist message was so corrosive that many of the most influential realists evaded the full implications of their own criticism and quickly sought instead to articulate a new justification  for legal reasoning’s old claim to objectivity and legitimacy. That effort seemed especially crucial after the rise of fascism in Europe. If the rule of law was mere illusion, then where could one look for protection against totalitarian statism?26 Nevertheless, the modern search for a new legitimacy, however earnest, was destined always to have a slightly defensive tone. After realism, American legal theorists had, as it were, eaten of the tree of knowledge, and there could be no return to the naive confidence of the past.




ATTEMPTS AT MODERN RECONSTRUCTION (1940—PRESENT) 

During the 1940s, Laswell and McDougal at Yale followed out the implications of realism by announcing that since law students were destined to be the policymakers of the future, Yale should simply abandon the traditional law school curriculum and teach students how to make and implement policy decisions.27 Their simultaneously antidemocratic and antilegalist message was a bit jarring; most of the major postrealist reconstructors of American legal thought have been more rhetorically restrained. Indeed, much of the reconstruction has consisted of simply conceding a number of key realist insights and then attempting to incorporate those insights into an otherwise intact doctrinal structure. What were once perceived as deep and unsettling logical flaws have been translated into the strengths of a progressive legal system. For example, the indeterminacy of rules has become the flexibility required for sensible, policy-oriented decision making; and the collapse of rights into contradiction has been recast as “competing interests,” which are inevitable in a complex world and which obviously require an enlightened judicial balancing. In other words, we justify as legal sophistication what the classics would have viewed as the obvious abandonment of legality.

The most elaborate attempt to resurrect the legitimacy of the whole American lawmaking structure can be found in the extraordinarily influential Hart and Sacks legal process materials of the 1950s.28 Those materials were premised on a vision of American society which, it seemed for a time, offered a viable alternative to the classical world view. Hart and Sacks started by explaining that the critical view of law as a “mask for force, providing a cover of legitimacy” for the exercise of political and economic power, was based on “the fallacy of the static pie.” According to Hart and Sacks, the “pie” of both tangible and intangible goods was in fact ever expanding, and a primary, shared purpose of social life was to keep the pie growing.

Within the Hart and Sacks description of American society, the essentially private actors who shared the goal of expansion also shared a belief in the stability afforded by the institutional settlement (by law) of the few disputes that were likely to arise, and more specifically in the particular distribution of functions that was set out in the American Constitution. That distribution was itself designed to ensure both the maximization of valid human wants and a “fair” (although not necessarily equal) distribution of tangible and intangible goods.

The effect was to postulate not particular substantive rights but rather a shared social value in the process by which rights were defined—a shared value in distinct institutional competencies. That implied, in turn, a differentiation of the processes by which judges, in contrast to legislators and administrators, reached decisions. According to Hart and Sacks, judges had the competence to settle questions that lent themselves to a process of “reasoned elaboration”—that could, in other words, be settled by reference to general, articulated standards which could be applied in all like cases. That process was contrasted with the “unbuttoned discretion” enjoyed by legislators.

Similarly, in considering statutes, judges were bound to a process of “sound” and “purposive” interpretation. Sound interpretation required not foolish literalism, but feeling bound to a statute’s underlying purpose and place in the American legal structure generally A basic, perhaps quaint, assumption was that legislation is generally enacted in pursuit of rational public policy objectives, not for the sake of private interest groups or self-interested advantage.

The shift from an emphasis on substance to an emphasis on process seemed for a time to satisfy the realist critique of substantive rights. It also implicitly recognized a point that had often seemed to elude the more reductionist realists, with their modernist, fundamentalist zeal for bare facts: judging, if properly understood as a culture, exists only as a complex interrelationship between legal theory and judicial act. The vocabulary of doctrine, even if logically indeterminate, is hardly irrelevant to the process of judging. Nevertheless, the legal process materials still rested on the distinction between reasoned elaboration and discretion, which in turn rested on the availability of principled, objective, substantive categories to which judges could make reference. More generally, it also rested on the complacent, simplistic assumption that American society consisted of happy, private actors cheerfully maximizing their valid human wants while sharing their profound belief in institutional competencies. That may have reflected the mind-set of many in  the 1950s, but by the end of the 1960s it seemed oddly out of touch with a pluralist reality, and with a nation bitterly divided against itself.

Another response to the collapse of clear conceptual categories has been less self-consciously articulated than Hart and Sacks’s, but pervades modern case law. The prevailing pattern is to accept as inevitable and “in the nature of things” the absence of clear boundaries between categories. Instead, boundaries are portrayed as fluid, or blurred, meaning that many particular examples will occupy a mushy middle position, which includes attributes of two nonetheless distinct categories. Thus, the collapse of spheres is not total, and the goal is to deal comfortably with a world made up largely of middle positions.

This blurring of boundaries cuts across all doctrinal lines. For example, under traditional rules of jurisdiction, a state court could exercise jurisdiction only over a defendant who was within the borders of the state; the line was as clear as the state’s boundary marker. That straightforward “in or out” conception has now given way to a conception that recognizes “presence” as often a middle ground, sort-of-in sort-of-out notion, to be determined by standards of “fair play and substantial justice” and by a “balance” of the interests of the relevant parties and forums.29 Similarly, whereas classical doctrine had drawn a clear line, at the moment of formation, between contract and no contract, modern reference to reliance breaks down that clarity by recognizing a sort-of contract prior to formation, based on one party’s reasonable reliance on the other’s precontract negotiating promises.30 The same notion also breaks down the once sharp contract/tort distinction (i.e., obligations agreed to by the parties as distinct from obligations imposed by law), since reliance is the basis of neither a recognized tort nor a fully contractual cause of action.

In constitutional law, the line between public and private, once the mainstay of legal coherence, can now be located only by applying a puzzling array of increasingly refined and contextual “tests.” For example, in the state action cases, to determine whether an ostensibly private actor is to be charged with state accountability under the Fourteenth Amendment, we must measure the degree of “state involvement” to see if it is sufficiently “significant,” a process that can be accomplished only by “weighing facts and sifting circumstances” in a particular case.31 Thus we learn that an actor performing a “public function” remains private unless the function in question is one “traditionally” and “exclusively” a public one (ownership of town, or voting, but not education or dispute resolution, e.g.), and that activities authorized by the state are not chargeable to  the public if they are not “encouraged” but merely “approved” or “acquiesced in.”32 Similarly, in the space of eight short years, the Supreme Court treated large privately owned shopping centers as, first, functionally public, then, functionally public and formally private at the same time, and, finally, formally private for all purposes.33


Closely paralleling the emergence of blurred boundaries has been the breakdown of the deep sense of analogy and uniformity that once characterized classical thought. Private-law categories such as property or contract were then thought to have fixed meanings that did not vary with differences in context. That uniformity was conceived to be crucial to the ideal of rationality and formal equality. Now, however, it is common to concede that rights may vary depending upon status and relationship. As Justice Robert Jackson explained in United States v. Willow River Power Company, simply because a particular water-flow level might constitute property as between two private parties, that did not necessarily mean that the same flow constituted property as between a private party and the federal government.34


Despite the breakdown of boundaries and uniform, generally applicable categories, modern American legal thought continues to be premised on the distinction between private law and public law. Private law is still assumed to be about private actors with private rights, making private choices, even though sophisticated judges tend quite frankly to refer to public policy when justifying private-law decision making. Similarly, the major postrealist reconstructors of private-law theory, like Edward Levi and Karl Llewellyn, acknowledged the necessary role of policy choice in legal decision making but described judicial choices as still specifically “legal” because judges worked within a long-established common law tradition, which exerted a steadying (if not precisely “logical”) constraint. By training, judges acquire a “craft-consciousness,” which leads them to respond to new situations through a “reworking of the heritage” rather than through unguided impulse. The result is neither unbridled choice nor inflexible formalism but “continuity with growth” and “vision with tradition.”35 The new private-law heroes were therefore not the rigorous Willistonians, who refused to acknowledge the role of social change in shaping law, but (once again) Mansfield in England, America’s own pre-classical nineteenth-century judges, and, in more recent times, Benjamin Cardozo.

As an example of enlightened decision making, Levi described with admiration Cardozo’s opinion in McPherson v. Buick Motors Company.36,37  There, Cardozo had modified the classical privity of contract rule  (according to which a manufacturer’s liability for personal injuries due to a defective product extended only to those with whom he had directly entered a contract) in order to hold Buick liable for a “foreseeable” injury to a party not in privity. As justification, Cardozo had specifically referred to changes in automobile retailing practices, because of which only retailers, and rarely consumers, directly contracted with manufacturers. Under the privity rule, consumers would almost always be left unprotected when defective cars caused injuries, an “anomalous” result, Cardozo said, which he did not want to reach.

Cardozo, however, did not speak to the question of policy alone. He also justified his decision by referring to the category of “abnormally dangerous” products, which had evolved as an exception to the privity rule, and to the standard of “foreseeability” upon which he claimed that exception was based. Using the notion of foreseeability, Cardozo masterfully suggested that his decision was a reasoned application of past doctrine, not simply a result-oriented exercise of judicial policy choice. Nevertheless, the skilled craft of the opinion obscured rather than solved the key realist point: for every rule there is bound to be a counterrule,  because the choice to be made is always between the contradictory claims of freedom and security. In their extreme form here, that would mean freedom as complete absence of manufacturer liability versus consumer security as manufacturer liability for all injuries caused by use of his product. Cardozo used the tort doctrine of foreseeability to mediate those extremes, yet no jurist of his time knew better than Cardozo just how manipulable the doctrine of foreseeability could be. It was Cardozo’s decision in Palsgraf which rendered a statistically foreseeable injury to a railroad passenger “unforeseeable” because of its odd mode of occurrence—at an utterly individualized level, there was too little closeness in the relationship between the risk undertaken (which was to the property interest of a different passenger) and the personal injury suffered by Mrs. Palsgraf.38 At the most general, social level of statistical probability, of course, risk is always foreseeable; yet in their complete particularity individual injuries can never be “foreseen.” Legal logic offers no reason for drawing the line at any single point between the general and the particular. Recasting the problem as one of a supposedly neutral public policy does not resolve the dilemma, for we have now learned that trite, conventional economic policy arguments can be made for either freedom or security.

As with policy, modern private-law thinking has both conceded and evaded the inevitability of value choice in legal decision making. The  great postrealist treatise writers, Corbin on contracts and Prosser on torts, appeal at least as often to presumably neutral, shared standards of substantive “justice” and “reasonableness” as they do to fixed rules. But the vocabulary of modern treatises is still the vocabulary of classical doctrine—questions of justice emerge within discussions of offer and acceptance, the elements of a cause of action in negligence, etc. The message is that we can advance beyond the silly stage of formalism while still retaining the basic structure and premises of classical thought. Both Prosser and Corbin, however, leave unresolved the old conflict between formal rules and general standards of substantive justice; and neither explains where, within liberalism’s supposed subjectivity of values, one is to find a source for objective standards of justice.

The most sophisticated version of private-law reconstruction can be found in the Sales Article of the Uniform Commercial Code—essentially Llewellyn’s revamping of traditional contract law. Like Corbin and Prosser, Llewellyn relied on standard doctrine for most of his vocabulary, but he also sought to replace a formalistic application of rules with standards of good faith and reasonableness. Those standards were to be known, not through logically unassailable principles or through the abstract universals of natural law, but through a judicial understanding of actual intent and reasonable expectations within each specific fact situation and within the customs and usages of specific trades. This was Llewellyn’s famous “situation-sense,” perhaps best described as a form of narrative sensibility rooted in common law traditionalism. It was, Llewellyn insisted, distinctly “legal” because it drew on the common law tradition of craft, reason, and principle, and at the same time saw (universal) reason as embodied within the particularity of specific commercial practice.

Llewellyn’s “singing reason,” as he perhaps unfortunately termed it, has already raised methodological problems.39 The facts of particular customs or situations tend to elude objective judicial determination, so that some courts have simply refused to hear all of the conflicting testimony with which they are confronted. The choice as to relevancy, of course, remains a choice; and even if objectively “known,” the precise role of custom and usage in relation to traditional rules is still problematic. It is commonly said, for example, that custom and usage can be used to interpret contracts but not to create them, yet it is unclear why the line should be drawn at that point, or whether the distinction is even an intelligible one. Equally problematic is the precise relation between reason and custom—a problem as old as the coexistence of a natural-law  and a (supposedly customary) common-law tradition.40 Without standards of reasonableness outside existing practice, singing reason is simply ratification of the status quo—the “is” automatically becomes the “ought.” Yet absent a fully developed natural-law theory, the source of any external normative standard remains elusive. Moreover, taking custom and usage as a source of legal standards does not really avoid the problem of self-referencing, which was inevitable in rights theory, since social practice and reasonable expectations are, like “free” bargains, in large measure a function of the legal order. The wholly spontaneous custom and usage is rare, if it exists at all. Thus, by reflecting “custom,” the law in large measure reflects only itself, and the nagging problem of legitimacy reemerges.

The mix of policy, situation sense, and leftover classical doctrine that now makes up the body of private law provides scant basis for a rationalization of constitutional rights. The search for some coherent foundation for rights analysis, particularly for judicial review, has been the preoccupation of modern constitutional law theorists. From the legal process school, which in its various forms dominated mainstream academic thought about constitutional law at least until the 1970s, came two major responses to realism—the strategy of deference, and the strategy of craft. The deference approach focused on the relative “competence” of institutions, demanding extraordinary justification for judicial override of democratically elected legislatures. The emphasis on craft, however, sought to rescue legal reasoning from a realist assimilation into generalized “policy making” by claiming for it a unique status as “reasoned elaboration,” and demanding from judicial opinions a sufficient level of intellectual rigor, fit to be called “principled” decision making. Typical of the call for deference was the influential work of Alexander Bickel; typical of the call for craft was the equally influential work of Herbert Wechsler.

During the New Deal, the Supreme Court virtually abandoned to the legislature the field of economic regulation, once subject to invalidation under the categories of property and free contract. Deference in that area, however, left unresolved the fate of other supposed constitutional rights. For some theorists, deference simply became the preferred model for all cases. Bickel created a new category, somewhere between general principle and mere expediency, which he called prudence.41 A prudent Supreme Court would avoid judicial review by using procedural grounds (e.g., problems of ripeness or standing) to justify a refusal to reach the merits. The Court could thereby avoid both the criticism that it stood in  the way of the democratic majority (the basic argument against judicial review) and the criticism that it legitimated, by finding constitutional, action that seemed to violate fundamental rights. One of Bickel’s examples was the notorious Korematsu case, where the Supreme Court upheld the detention of all Japanese-Americans living on the West Coast in holding camps during World War II.42 Bickel argued that the Court should have dodged the question rather than label the detention and its underlying statute constitutional. He argued that the exercise of such prudence would have gained the trust of the country and placed the Court in the position of “teacher” in the public discussion of values. Then, when a time of real crisis to the Constitution arose, the Court would have been in a position to act on principle, with the backing of the people.

Bickel’s “passive virtues” inevitably represented something of a retreat from the juristic model of rights and sovereignty. The person in a concentration camp is presumably not comforted with the knowledge that her case has been prudently decided on procedural rather than constitutional grounds; and a Court unprepared to make hard decisions in such a case is in a weak position to then hold out legal rights as the ultimate protection against totalitarianism. Bickel maintained that the prudent Court could still act when the dictator’s troops came marching down Massachusetts Avenue, but his claim rang a bit hollow.

Moreover, the Bickel approach of deference to the legislative process, while on the surface the most obvious answer to the claim that judicial review is undemocratic, evades questions about the nature of our particular form of representation. The American legislative model is not, under our federalist constitutional structure, itself a model of pure, participatory consensualism; its particular form is not more unquestionably democratic or legitimate than is judicial review. Both are part of a total constitutional structure, as interpreted by past legal decision making. In fact, an attack on any single part of that structure inevitably calls into question the legitimacy of the whole structure. Also, so-called free political choice, as enacted into legislation, takes place within a system of legally protected economic power, which is a function of past legal decision making and which profoundly affects outcomes in the political decision-making process. The Court, by suddenly avoiding judicial review, cannot escape responsibility for the social decisions that are made.

Alternatively, Wechsler advocated not passive retreat, but a return to crafted opinions clearly based on “general” and “neutral” substantive principles, as the only sound basis for judicial review.43 He complained,  for example, that in the Brown case the Court rested its decision on sociological fact rather than on constitutional principle.44 Yet he also acknowledged that the only available, general principle that seemed to cover the case was “freedom of association,” which quickly confronts an equally neutral and general but contradictory principle barring forced association. As he conceded, at the level of pure, ahistorical generality there was no logical resolution; yet the necessary move to greater particularity raises the dilemma of necessarily illogical choice somewhere  between abstract, transcendental generality and ad hoc, “unprincipled” case-by-case decision making. While the Wechsler goal was lofty, representing a return to the ideal of substantive rationality, the choices judges made seemed doomed to be always, in the end, arbitrary.

Even as the legal academics called for judicial restraint and more intellectually satisfying opinions, the federal judiciary, led by the Warren Court, was extending the scope and expanding the content of personal liberty and equality rights as had no other Supreme Court in U.S. history. During the Warren Court period the federal courts revolutionized criminal procedure law, created modern antidiscrimination law, recaptured the First Amendment from the shambles of McCarthyism, and restructured American politics through reapportionment. In response, the legal process school directed its criticism at the Warren Court’s “activism,” charging usurpation of power or, even when applauding the results, denouncing the Court’s opinions for being ad hoc or unprincipled.

In reaction to that critical tradition, however, a new generation of liberal legal scholars was emerging. Many of these scholars celebrated the Warren Court, even believing, however naively, that determined litigators could persuade the Supreme court to deploy constitutional interpretation to usher in a new era of substantive social justice. Such an era would see the realization of the failed promise of the New Deal—that Americans would be entitled as of right to minimum guarantees of education, housing, health care, and welfare assistance.45 The big challenge for these emerging liberal constitutionalists was to square their substantive vision of social justice with their fervent belief in legalism and the rule of law, against the shaky backdrop of the corrosive realist tradition. Thus the Harvard Law Review, in a rare “editorial” in its February 1970 issue, expressed its “endorsement” of the “activism” of the Warren Court, yet remained troubled due to a “strong preference” for “principled as opposed to result-oriented adjudication,” coupled with a “mistrust of interest balancing” (a legacy of realism), as “unprincipled” and leaving far too much to “the individual judge’s predilections.”46


In the 1970s, liberal legal scholars seemingly took up this call, seeking to justify, with appeals to “principle,” substantive results inspired by or implicit in the most liberal of the Warren Court’s activist decisions. Ironically, this enterprise was launched during the same period that the Supreme Court first became the “Burger Court,” in 1969, and then, by 1972, contained four justices appointed by Richard Nixon. Yet, seemingly oblivious to the possibility that conservatives might come to dominate the federal judiciary once again, ultraliberal Judge J. Skelly Wright (of the D.C. Circuit) published in 1971 an article in the Harvard Law Review affirming the frank assertion of ethical values by federal judges, and in fact calling for a judicial form of existential moral choice.47 Others sought harder to stay within the boundaries of “principled” legal decision making, vacillating between a more or less veiled reliance on natural-law theory (David Richards, Kenneth Karst, Ronald Dworkin, Lawrence Tribe), and recourse to a model, somewhat more sophisticated than Hart and Sacks’s, of shared American values (Harry Wellington, Michael Perry).48 John Ely, criticizing both approaches, has attempted to take a stand somewhere between the assertion of affirmative substantive rights and complete deference.49 He has postulated instead a supposedly value-neutral “participation-oriented, representation-reinforcing” standard for judicial review. Drawing on Justice Harlan Fiske Stone’s suggestion, Ely argues that the judiciary should actively scrutinize only that legislation (1) “which restricts those political processes which can ordinarily be expected to bring about repeal of undesirable legislation,” or (2) which is based on “prejudice against discrete and insular minorities.”50 Yet this approach too rests on a conception of substantive values—the value of participation within this particular form of representative structure and the “badness” of prejudice as opposed to all those other values which the legislature would be left free to implement.51 As in the Hart and Sacks materials, the nagging problem of asserting objective, substantive values within a system premised on a pluralistic subjectivity of values inevitably reemerges. No less than jurists of the early nineteenth century, constitutional scholars are still bedeviled by the absence of a coherent conception of natural reason upon which to base substantive decisions.52


After the 1980s it was difficult to identify any perspective as “mainstream” legal thought, especially in constitutional law. Some scholars were, in fact, despairingly proclaiming the “death of law.”53 Others, wistfully seeking to perpetuate the spirit of the bygone era of the Warren Court, still attempted to fashion substantive moral content from the multiplicity inherent in the subjectivity of value. As in the monumental  A Theory of Justice, where John Rawls tried to transform procedure into moral principle, many modern liberal scholars continued to pursue the alchemical goal of turning process into substance.54 Thus, in the 1980s, there was for a time an emphasis on “dialogic” values and “hermeneutic” traditions.55 Some have attempted to revive, in constitutional law, the classical republican ideal of civic virtue through deliberative process, and others, the world view of the Hart and Sacks legal process school.56,57


By the 1990s, meanwhile, the Supreme Court itself seemed by many to be characterized by a return to an almost classical conservative formalism with respect to property58 and contract,59 by vigorous judicial activism as against regulation or redistribution,60 and by refusal to acknowledge historical or social reality as having any relevance to judicial decision making.61 Nevertheless, this Supreme Court, while usually considered “conservative,” does not speak with a single voice. As against Justice Scalia’s insistent formalism, for example, others (in particular, O’Connor, Souter, and sometimes Kennedy) have reinserted into constitutional law a contextual, essentially common-law methodology, requiring a close reading of facts in relation to and constrained by precedent.62  Following in the tradition of Justice Harlan, this methodology is almost Llewellynesque in its insistence on constraint through craft and narrative sensibility. An open question is whether the method of common-law judging can serve to contain the Court’s sometimes apparent ideological conflicts.

Traditionally, both ideological conservatives and ideological liberals on the Supreme Court have implicitly adopted the Enlightenment’s stark state/individual model of the polity, with little attention to other mediating structures within the social order—structures that range from local school boards and voluntary private organizations to state governments. Typically, by reference to the Enlightenment model, liberals have sided with the individual in areas of personal liberty and criminal rights but with the state in areas of economic rights, while the reverse has been true for the conservatives. At the level of pure logic, neither side is obviously correct, which is why choices often seem logically uncompelled and hence political.63 Justice O’Connor, in particular, has consistently urged the Court to eschew that model by giving greater deference to authoritative mediating bodies within the polity; and during the 1996—97 term a concern with federalism issues became a dominant theme. Given the initial Madisonian rejection of pure, local participatory democracy, however, and also given the huge expansion of national economic and political power generally, the objectivity of any principle according to which  the Court distributes authority as between local groups and between state and federal governments may be illusory. Without an essentialist epistemology that recognizes some matters as “by their very nature” local (as earlier courts once believed), how does one define the boundaries that mark spheres of autonomy?

Now, much legal scholarship vaguely described as “conservative” is dominated by economic analysis. Sometimes the highly influential law and economics movement is described as an outgrowth of realism, given its emphasis on factual results as described economically (actual costs) rather than on doctrinal categories. Others, however, see it as a return to classicism given its foundational model of the market as an autonomous sphere of pure freedom and voluntary choice.

Whatever the movement’s relation to realism, its pivotal moment came with the publication of Coase’s “Problem of Social Cost.”64 Coase brilliantly undercut the conventionally presumed naturalness and economic rationality of either preventing the external costs of economic activity by regulation, or else forcing their internalization through required compensation. Coase argued that costs are reciprocal. Protecting or compensating “victims” of factory pollution, for example, imposes a cost on factory production no less real than the damage “caused” by pollution. In other words, our commonsense notion of cause, upon which traditional liability rules were implicitly premised, is analytically irrelevant.

As a second key point, Coase also argued that a perfectly free market, with no transaction costs, is indifferent to the judicial assignment of rights: through the process of market exchange legal rights will end up belonging to those who find them most valuable. It followed that in the real world of imperfect markets and transaction costs, courts should “mimic the market” in order to achieve “efficiency;” courts should assign rights where they will be most valuable, thereby (despite an oft-ignored elision of subjective and objective valuation), preventing allocatively inefficient results that a necessarily imperfect market might be unable to remedy. Richard Posner, the most influential scholar of the law and economic movement, has argued that common-law courts have, in fact, over time, tended to mimic market exchange results, despite judicial rhetorical appeal to traditional doctrinal categories, not economics, in explaining those results; and Posner has used the mode of economic analysis in a wide array of legal issues, including sexuality and adoption, where some seem to find its application grotesque.65


Criticism abounds. Economic analysis is not always consistent with  the libertarian strand in conservative thought; meanwhile, those on the left tend to direct their criticism toward the formalist, neoclassical foundational assumption of exchange freedom, which obscures the reality of inequality. Posner, however, does not deny that reality, insisting only that an unhampered exchange still represents an instance of freedom, a positive human good, and is, virtually by definition, value-enhancing even for the less powerful party to an exchange. Furthermore, with the recent collapse of the nonmarket economies of the Soviet bloc, the superiority of market exchange as, at the very least, a price-setting mechanism, seems undeniable.

Nevertheless, to repeat Hale’s realist critique somewhat differently, a free market reaches “efficient” results only with respect to any given set of entitlements; efficiency is necessarily a function of the distribution of legally protected entitlement, and will be modified by any modification in that distribution. Given that circularity, the notion of efficiency, while analytically useful, still speaks to the underlying question of legitimacy only at the margins, so to speak, not at the core. Perhaps symptomatic of that marginality is the crabbed, instrumental reasoning the law and economics movement presupposes. Reason’s primary purpose is now defined as self-interested wealth maximization in a world of subjective value, perhaps all-too stark an abandonment of the nineteenth century’s wistful longing for a reason capable of discerning, at least fleetingly, the glimmering image of that law which reigns in the Celestial City.

Meanwhile, the most promising direction from left legal scholars has been to eschew the formulation of yet one more grand, integrative scheme of constitutional law jurisprudence. Instead, there is a new willingness to learn from those who have traditionally been marginalized and excluded by mainstream legal thought—especially women and persons of color. This “outsider” jurisprudence which is now emerging understands “rights” only in relation to moral practice and as situated in historical and experiential context.66 It is the most hopeful sign of the future we now have.
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LAW schools are intensely political places despite the fact that they seem intellectually unpretentious, barren of theoretical ambition or practical vision of what social life might be. The trade-school mentality, the endless attention to trees at the expense of forests, the alternating grimness and chumminess of focus on the limited task at hand, all these are only a part of what is going on. The other part is ideological training for willing service in the hierarchies of the corporate welfare state.

To say that law school is ideological is to say that what teachers teach along with basic skills is wrong, is nonsense about what law is and how it works; that the message about the nature of legal competence, and its distribution among students, is wrong, is nonsense; that the ideas about the possibilities of life as a lawyer that students pick up from legal education are wrong, are nonsense. But all this is nonsense with a tilt; it is biased and motivated rather than random error. What it says is that it is natural, efficient, and fair for law firms, the bar as a whole, and the society the bar services to be organized in their actual patterns of hierarchy and domination.

Because students believe what they are told, explicitly and implicitly, about the world they are entering, they behave in ways that fulfill the prophecies the system makes about them and about that world. This is the linkback that completes the system: students do more than accept the way things are, and ideology does more than damp opposition. Students act affirmatively within the channels cut for them, cutting them deeper, giving the whole a patina of consent, and weaving complicity into everyone’s life story.

In this chapter, I take up in turn the initial first-year experience, the ideological content of the law school curriculum, and the noncurricular  practices of law schools that train students to accept and participate in the hierarchical structure of life in the law.




THE FIRST-YEAR EXPERIENCE 

A surprisingly large number of law students go to law school secretly wishing that being a lawyer could turn out to mean something more, something more socially constructive than just doing a highly respectable job. There is the fantasy of playing the role an earlier generation associated with Brandeis: the role of service through law, carried out with superb technical competence and also with a deep belief that in its essence law is a progressive force, however much it may be distorted by the actual arrangements of capitalism. For a few, there is a contrasting, more radical notion that law is a tool of established interests, that it is in essence superstructural, but that it is a tool that a coldly effective professional can sometimes turn against the dominators. Whereas in the first notion the student aspires to help the oppressed and transform society by bringing out the latent content of a valid ideal, in the second the student imagines herself as part technician, part judo expert, able to turn the tables exactly because she never lets herself be mystified by the rhetoric that is so important to other students.

Then there are the conflicting motives, which are equally real for both types. People think of law school as extremely competitive, as a place where a tough, hardworking, smart style is cultivated and rewarded. Students enter law school with a sense that they will develop that side of themselves. Even if they disapprove, on principle, of that side of themselves, they have had other experiences in which it turned out that they wanted and liked aspects of themselves that on principle they disapproved of. How is one to know that one is not “really” looking to develop oneself in this way as much as one is motivated by the vocation of social transformation?

There is also the issue of social mobility. Almost everyone whose parents were not members of the professional/technical intelligentsia seems to feel that going to law school is an advance in terms of the family history. This is true even for children of high-level business managers, so long as their parents’ positions were due to hard work and struggle rather than to birth into the upper echelons. It is rare for parents to actively disapprove  of their children going to law school, whatever their origins. So taking this particular step has a social meaning, however much the student may reject it, and that social meaning is success. The success is bittersweet  if one feels one should have gotten into a better school, but both the bitter and the sweet suggest that one’s motives are impure.

The initial classroom experience sustains rather than dissipates ambivalence. The teachers are overwhelmingly white, male, and deadeningly straight and middle class in manner. The classroom is hierarchical with a vengeance, the teacher receiving a degree of deference and arousing fears that remind one of high school rather than college. The sense of autonomy one has in a lecture, with the rule that you must let teacher drone on without interruption balanced by the rule that teacher can’t do  anything to you, is gone. In its place is a demand for a pseudoparticipation in which one struggles desperately, in front of a large audience, to read a mind determined to elude you. It is almost never anything as bad as The Paper Chase or One-L, but it is still humiliating to be frightened and unsure of oneself, especially when what renders one unsure is a classroom arrangement that suggests at once the patriarchal family and a Kafkalike riddle state. The law school classroom at the beginning of the first year is culturally reactionary

But it is also engaging. You are learning a new language, and it is possible to learn it. Pseudoparticipation makes one intensely aware of how everyone else is doing, providing endless bases for comparison. Information is coming in on all sides, and aspects of the grown-up world that you knew were out there but didn’t understand are becoming intelligible. The teacher offers subtle encouragements as well as not-so-subtle reasons for alarm. Performance is on one’s mind, adrenaline flows, success has a nightly and daily meaning in terms of the material assigned. After all, this is the next segment: one is moving from the vaguely sentimental world of college, or the frustrating world of office work or house-work, into something that promises a dose of “reality,” even if it’s cold and scary reality.

It quickly emerges that neither the students nor the faculty are as homogeneous as they at first appeared. Some teachers are more authoritarian than others; some students other than oneself reacted with horror to the infantilization of the first days or weeks. There even seems to be a connection between classroom manner and substantive views, with the “softer” teachers also seeming to be more “liberal,” perhaps more sympathetic to plaintiffs in the torts course, more willing to hear what are called policy arguments, as well as less intimidating in class discussion. But there is a disturbing aspect to this process of differentiation: in most law schools, it turns out that the tougher, less policy-oriented teachers are the more popular. The softies seem to get less matter across, they let  things wander, and one begins to worry that their niceness is at the expense of a metaphysical quality called rigor, thought to be essential to success on bar exams and in the adult world of practice. Ambivalence reasserts itself. As between the conservatives and the mushy centrists, enemies who scare you but subtly reassure you may seem more attractive than allies no better anchored than yourself.

There is an intellectual experience that somewhat corresponds to the emotional one: the gradual revelation that there is no purchase for committed liberal (let alone radical) thinking on any part of the smooth surface of legal education. The issue in the classroom is not left against right, but pedagogical conservatism against moderate, disintegrated liberalism. All your teachers are likely to deny or at least deemphasize the political character of the classroom and of their various subject matters, though some are likely to be obviously sympathetic to progressive causes, and some may even be moonlighting as left lawyers. Students are struggling for cognitive mastery and against the sneaking depression of the preprofessional. The actual intellectual content of the law seems to consist of learning rules—what they are and why they have to be the way they are—while rooting for the occasional judge who seems willing to make them marginally more humane. The basic experience is of double surrender: to a passivizing classroom experience and to a passive attitude toward the content of the legal system.

The first step toward this sense of the irrelevance of liberal or left thinking is the opposition in the first-year curriculum between the technical, boring, difficult, obscure legal case and the occasional case with outrageous facts and a piggish judicial opinion endorsing or tolerating the outrage. The first kind of case—call it a cold case—is a challenge to interest, understanding, even to wakefulness. It can be on any subject, so long as it is of no political or moral or emotional significance. Just to understand what happened and what’s being said about it, you have to learn a lot of new terms, a little potted legal history, and lots of rules, none of which is carefully explained by the casebook or the teacher. It is difficult to figure out why the case is there in the first place, difficult to figure out whether you have grasped it, and difficult to anticipate what the teacher will ask and what one should respond.

The other kind of case—call it a hot case—usually involves a sympathetic plaintiff—say, an Appalachian farm family—and an unsympathetic defendant—say, a coal company. On first reading, it appears that the coal company has screwed the farm family by renting their land for strip mining, with a promise to restore it to its original condition once  the coal has been extracted, and then reneging on the promise. And the case should include a judicial opinion that does something like award a meaningless couple of hundred dollars to the farm family rather than making the coal company perform the restoration work. The point of the class discussion will be that your initial reaction of outrage is naive, nonlegal, irrelevant to what you’re supposed to be learning, and maybe substantively wrong into the bargain. There are “good reasons” for the awful result, when you take a legal and logical “large” view, as opposed to the knee-jerk passionate view; and if you can’t muster those reasons, maybe you aren’t cut out to be a lawyer.

Most students can’t fight this combination of a cold case and a hot case. The cold case is boring, but you have to do it if you want to become a lawyer. The hot case cries out for response, seems to say that if you can’t respond you’ve already sold out; but the system tells you to put away childish things, and your reaction to the hot case is one of them. Without any intellectual resources, in the way of knowledge of the legal system and of the character of legal reasoning, it will appear that emoting will only isolate and incapacitate you. The choice is to develop some calluses and hit the books, or admit failure almost before you’ve begun.




THE IDEOLOGICAL CONTENT OF LEGAL EDUCATION 

One can distinguish in a rough way between two aspects of legal education as a reproducer of hierarchy. A lot of what happens is the inculcation through a formal curriculum and the classroom experience of a set of political attitudes toward the economy and society in general, toward law, and toward the possibilities of life in the profession. These have a general ideological significance, and they have an impact on the lives even of law students who never practice law. Then there is a complicated set of institutional practices that orient students to willing participation in the specialized hierarchical roles of lawyers. Students begin to absorb the more general ideological message before they have much in the way of a conception of life after law school, so I will describe this formal aspect of the educational process before describing the ways in which the institutional practice of law schools bear on those realities.

Law students sometimes speak as though they learned nothing in school. In fact, they learn skills, to do a list of simple but important things. They learn to retain large numbers of rules organized into categorical systems (requisites for a contract, rules about breach, etc.). They learn “issue spotting,” which means identifying the ways in which the  rules are ambiguous, in conflict, or have a gap when applied to particular fact situations. They learn elementary case analysis, meaning the art of generating broad holdings for cases so they will apply beyond their intuitive scope, and narrow holdings for cases so that they won’t apply where it at first seemed they would. And they learn a list of balanced, formulaic, pro/con policy arguments that lawyers use in arguing that a given rule should apply to a situation despite a gap, conflict, or ambiguity, or that a given case should be extended or narrowed. These are arguments like “the need for certainty” and “the need for flexibility,” “the need to promote competition” and the “need to encourage production by letting producers keep the rewards of their labor.”

One should neither exalt these skills nor denigrate them. By comparison with the first-year students’ tendency to flip-flop between formalism and mere equitable intuition, they represent a real intellectual advance. Lawyers actually do use them in practice; and when properly, consciously mastered, they have “critical” bite. They are a help in thinking about politics, public policy, ethical discourse in general, because they show the indeterminacy and manipulability of ideas and institutions that are central to liberalism.

On the other hand, law schools teach these rather rudimentary, essentially instrumental skills in a way that almost completely mystifies them for almost all law students. The mystification has three parts. First, the schools teach skills through class discussions of cases in which it is asserted that law emerges from a rigorous analytical procedure called legal reasoning, which is unintelligible to the layperson but somehow both explains and validates the great majority of the rules in force in our system. At the same time, the class context and the materials present every legal issue as distinct from every other—as a tub on its own bottom, so to speak—with no hope or even any reason to hope that from law study one might derive an integrating vision of what law is, how it works, or how it might be changed (other than in any incremental, case-by-case, reformist way).

Second, the teaching of skills in the mystified context of legal reasoning about utterly unconnected legal problems means that skills are taught badly, unself-consciously, to be absorbed by osmosis as one picks up the knack of “thinking like a lawyer.” Bad or only randomly good teaching generates and then accentuates real differences and imagined differences in student capabilities. But it does so in such a way that students don’t know when they are learning and when they aren’t, and have no way of improving or even understanding their own learning processes. They  experience skills training as the gradual emergence of differences among themselves, as a process of ranking that reflects something that is just “there” inside them.

Third, the schools teach skills in isolation from actual lawyering experience. “Legal reasoning” is sharply distinguished from law practice, and one learns nothing about practice. This procedure disables students from any future role but that of apprentice in a law firm organized in the same manner as a law school, with older lawyers controlling the content and pace of depoliticized craft training in a setting of intense competition and no feedback.


THE FORMAL CURRICULUM: LEGAL RULES AND LEGAL REASONING 

The intellectual core of the ideology is the distinction between law and policy. Teachers convince students that legal reasoning exists, and is different from policy analysis, by bullying them into accepting as valid in particular cases arguments about legal correctness that are circular, question-begging, incoherent, or so vague as to be meaningless. Sometimes these are just arguments from authority, with the validity of the authoritative premise put outside discussion by professorial fiat. Sometimes they are policy arguments (e.g., security of transaction, business certainty) that are treated in a particular situation as though they were rules that everyone accepts but that will be ignored in the next case when they would suggest that the decision was wrong. Sometimes they are exercises in doctrinal logic that wouldn’t stand up for a minute in a discussion between equals (e.g., the small print in a form contract represents the “will of the parties”).

Within a given subfield, the teacher is likely to treat cases in three different ways. There are the cases that present and justify the basic rules and basic ideas of the field. These are treated as cursory exercises in legal logic. Then there are cases that are anomalous—“outdated” or “wrongly decided” because they don’t follow the supposed inner logic of the area. There won’t be many of these, but they are important because their treatment persuades students that the technique of legal reasoning is at least minimally independent of the results reached by particular judges and is therefore capable of criticizing as well as legitimating. Finally, there will be an equally small number of peripheral or “cutting-edge” cases the teacher sees as raising policy issues about growth or change in the law. Whereas in discussing the first two kinds of cases the teacher behaves in an authoritarian way supposedly based on his objective knowledge of the technique of legal reasoning, here everything is different. Because we are  dealing with “value judgments” that have “political” overtones, the discussion will be much more freewheeling. Rather than every student comment being right or wrong, all student comments get pluralist acceptance, and the teacher will reveal himself to be mildly liberal or conservative rather than merely a legal technician.

The curriculum as a whole has a rather similar structure. It is not really a random assortment of tubs on their own bottoms, a forest of tubs. First, there are contracts, torts, property, criminal law, and civil procedure. The rules in these courses are the ground rules of late-nineteenth-century laissez-faire capitalism. Teachers teach them as though they had an inner logic, as an exercise in legal reasoning, with policy (e.g., commercial certainty in the contracts course) playing a relatively minor role. Then there are second- and third-year courses that expound the moderate reformist program of the New Deal and the administrative structure of the modern regulatory state (with passing reference to the racial egalitarianism of the Warren Court). These courses are more policy oriented than first-year courses, and also much more ad hoc.

Liberal teachers teach students that limited interference with the market makes sense and is as authoritatively grounded in statutes as the ground rules of laissez-faire are grounded in natural law. But each problem is discrete, enormously complicated, and understood in a way that guarantees the practical impotence of the reform program. Conservative teachers teach that much of the reform program is irrational or counterproductive or both, and would have been rolled back long ago were it not for “politics.” Finally, there are peripheral subjects, like legal philosophy or legal history, legal process, clinical legal education. These are presented as not truly relevant to the “hard” objective, serious, rigorous analytic core of law; they are a kind of playground or finishing school for learning the social art of self-presentation as a lawyer.

It would be an extraordinary first-year student who could, on his own, develop a theoretically critical attitude toward this system. Entering students just don’t know enough to figure out where the teacher is fudging, misrepresenting, or otherwise distorting legal thinking and legal reality. To make matters worse, the most common kind of liberal thinking the student is likely to bring with her is likely to hinder rather than assist in the struggle to maintain some intellectual autonomy from the experience. Most liberal students believe that the liberal program can be reduced to guaranteeing people their rights and to bringing about the triumph of human rights over mere property rights. In this picture, the trouble with the legal system is that it fails to put the state behind the  rights of the oppressed, or that the system fails to enforce the rights formally recognized. If one thinks about law this way, one is inescapably dependent on the very techniques of legal reasoning that are being marshalled in defense of the status quo.

This wouldn’t be so bad if the problem with legal education were that the teachers misused rights reasoning to restrict the range of the rights of the oppressed. But the problem is much deeper than that. Rights discourse is internally inconsistent, vacuous, or circular. Legal thought can generate equally plausible rights justifications for almost any result. Moreover, the discourse of rights imposes constraints on those who use it that make it difficult for it to function effectively as a tool of radical transformation. Rights are by their nature “formal,” meaning that they secure to individuals legal protection for as well as from arbitrariness—to speak of rights is precisely not to speak of justice between social classes, races, or sexes. Rights discourse, moreover, presupposes or takes for granted that the world is and should be divided between a state sector that enforces rights and a private world of “civil society” in which individuals pursue their diverse goals. This framework is, in itself, a part of the problem rather than of the solution. It makes it difficult even to conceptualize radical proposals such as, for example, decentralized democratic worker control of factories.

Because it is incoherent and manipulable, traditionally individualist, and willfully blind to the realities of substantive inequality, rights discourse is a trap. As long as one stays within it, one can produce good pieces of argument about the occasional case on the periphery where everyone recognizes value judgments have to be made. But one is without guidance in deciding what to do about fundamental questions and fated to the gradual loss of confidence in the convincingness of what one has to say in favor of the very results one believes in most passionately.

 



Left liberal rights analysis submerges the student in legal rhetoric but, because of its inherent vacuousness, can provide no more than an emotional stance against the legal order. It fails liberal students because it offers no base for the mastery of ambivalence. What is needed is to think about law in a way that will allow one to enter into it, to criticize it without utterly rejecting it, and to manipulate it without self-abandonment to their system of thinking and doing.


STUDENT EVALUATION 

Law schools teach a small number of useful skills. But they teach them only obliquely. It would threaten the professional ideology and the academic  pretensions of teachers to make their students as good as they can be at the relatively simple tasks that they will have to perform in practice. But it would also upset the process by which a hierarchical arrangement analogous to that of law school applicants, law schools, and law firms is established within a given student body.

To teach the repetitive skills of legal analysis effectively, one would have to isolate the general procedures that make them up, and then devise large numbers of factual and doctrinal hypotheticals where students could practice those skills, knowing what they were doing and learning in every single case whether their performance was good or bad. As legal education now works, on the other hand, students do exercises designed to discover what the “correct solution” to a legal problem might be, those exercises are treated as unrelated to one another, and students receive no feedback at all except a grade on a single examination at the end of the course. Students generally experience these grades as almost totally arbitrary—unrelated to how much you worked, how much you liked the subject, how much you thought you understood going into the exam, and what you thought about the class and the teacher.

This is silly, looked at as pedagogy. But it is more than silly when looked at as ideology. The system generates a rank ordering of students based on grades, and students learn that there is little or nothing they can do to change their place in that ordering, or to change the way the school generates it. Grading as practiced teaches the inevitability and also the justice of hierarchy, a hierarchy that is at once false and unnecessary.

It is unnecessary because it is largely irrelevant to what students will do as lawyers. Most of the process of differentiating students into bad, better, and good could simply be dispensed with without the slightest detriment to the quality of legal services. It is false, first, because insomuch as it does involve the measuring of the real and useful skills of potential lawyers, the differences between students could be “leveled up” at minimal cost, whereas the actual practice of legal education systematically accentuates differences in real capacities. If law schools invested some of the time and money they now put into Socratic classes in developing systematic skills training, and committed themselves to giving constant, detailed feedback on student progress in learning those skills, they could graduate the vast majority of all the law students in the country at the level of technical proficiency now achieved by a small minority in each institution.

Law schools convey their factual message to each student about his or her place in the ranking of students along with the implicit corollary that  place is individually earned, and therefore deserved. The system tells you that you learned as much as you were capable of learning, and that if you feel incompetent or that you could have become better at what you do, it is your own fault. Opposition is sour grapes. Students internalize this message about themselves and about the world, and so prepare themselves for all the hierarchies to follow.


INCAPACITATION FOR ALTERNATIVE PRACTICE 

Law schools channel their students into jobs in the hierarchy of the bar according to their own standing in the hierarchy of schools. Students confronted with the choice of what to do after they graduate experience themselves as largely helpless: they have no “real” alternative to taking a job in one of the firms that customarily hire from their school. Partly, faculties generate this sense of student helplessness by propagating myths about the character of the different kinds of practice. They extol the forms that are accessible to their students; they subtly denigrate or express envy about the jobs that will be beyond their students’ reach; they dismiss as ethically and socially suspect the jobs their students won’t have to take.

As for any form of work outside the established system—for example, legal services for the poor and neighborhood law practice—they convey to students that, although morally exalted, the work is hopelessly dull and unchallenging, and that the possibilities of reaching a standard of living appropriate to a lawyer are slim or nonexistent. These messages are just nonsense—the rationalizations of law teachers who long upward, fear status degradation, and above all hate the idea of risk. Legal services practice, for example, is far more intellectually stimulating and demanding, even with a high caseload, than most of what corporate lawyers do. It is also more fun.

Beyond this dimension of professional mythology, law schools act in more concrete ways to guarantee that their students will fit themselves into their appropriate niches in the existing system of practice. First, the actual content of what is taught in a given school will incapacitate students from any other form of practice than that allotted graduates of that institution. This looks superficially like a rational adaptation to the needs of the market, but it is in fact almost entirely unnecessary. Law schools teach so little, and that so incompetently, that they cannot, as now constituted, prepare students for more than one career at the bar. But the reason for this is that they embed skills training in mystificatory nonsense and devote most of their teaching time to transmitting masses of  ill-digested rules. A more rational system would emphasize the way to learn law rather than rules, and skills rather than answers. Student capacities would be more equal as a result, but students would also be radically more flexible in what they could do in practice.

A second incapacitating device is the teaching of doctrine in isolation from practice skills. Students who have no practice skills tend to exaggerate how difficult it is to acquire them. There is a distinct lawyers’ mystique of the irrelevance of the “theoretical” material learned in school, and of the crucial importance of abilities that cannot be known or developed until one is out in the “real world” and “in the trenches.” Students have little alternative to getting training in this dimension of things after law school. It therefore seems hopelessly impractical to think about setting up your own law firm, and only a little less impractical to go to a small or political or unconventional firm rather than to one of those that offer the standard package of postgraduate education. Law schools are wholly responsible for this situation. They could quite easily revamp their curricula so that any student who wanted it would have a meaningful choice between independence and servility.

A third form of incapacitation is more subtle. Law school, as an extension of the educational system as a whole, teaches students that they are weak, lazy, incompetent, and insecure. And it also teaches them that if they are willing to accept extreme dependency and vulnerability for a probationary term, large institutions will (probably) take care of them almost no matter what. The terms of the bargain are relatively clear. The institution will set limited, defined tasks and specify minimum requirements in their performance. The student/associate has no other responsibilities than performance of those tasks. The institution takes care of all the contingencies of life, both within the law (supervision and backup from other firm members; firm resources and prestige to bail you out if you make a mistake) and in private life (firms offer money but also long-term job security and delicious benefits packages aimed to reduce risks of disaster). In exchange, you renounce any claim to control your work setting or the actual content of what you do, and agree to show the appropriate form of deference to those above and condescension to those below.

By comparison, the alternatives are risky. Law school does not train you to run a small law business, to realistically assess the outcome of a complex process involving many different actors, or to enjoy the feeling of independence and moral integrity that comes of creating your own job to serve your own goals. It tries to persuade you that you are barely competent  to perform the much more limited roles it allows you, and strongly suggests that it is more prudent to kiss the lash than to strike out on your own.




THE MODELING OF HIERARCHICAL RELATIONSHIPS 

Law teachers model for students how they are supposed to think, feel, and act in their future professional roles. Some of this is a matter of teaching by example, some of it a matter of more active learning from interactions that are a kind of clinical education for lawyerlike behavior. This training is a major factor in the hierarchical life of the bar. It encodes the message of the legitimacy of the whole system into the smallest details of personal style, daily routine, gesture, tone of voice, facial expression—a plethora of little p’s and q’s for everyone to mind. Partly, these will serve as a language—a way for the young lawyer to convey that she knows what the rules of the game are and intends to play by them. What’s going on is partly a matter of ritual oaths and affirmations—by adopting the mannerisms, one pledges one’s troth to inequality. And partly it is a substantive matter of value. Hierarchical behavior will come to express and realize the hierarchical selves of people who were initially only wearers of masks.

Law teachers enlist on the side of hierarchy all the vulnerabilities students feel as they begin to understand what lies ahead of them. In law school, students have to come to grips with implications of their social class and sex and race in a way that is different from (but not necessarily less important than) the experience of college. People discover that preserving their class status is extremely important to them, so important that no alternative to the best law job they can get seems possible to them. Or they discover that they want to rise, or that they are trapped by student loans in a way they hadn’t anticipated. People change the way they dress and talk; they change their opinions and even their emotions. None of this is easy for anyone, but liberal students have the special set of humiliations involved in discovering the limits of their commitment and often the instability of attitudes they thought were basic to themselves.

Another kind of vulnerability has to do with one’s own competence. Law school wields frightening instruments of judgment, including not only the grading system but also the more subtle systems of teacher approval in class, reputation among fellow students, and out-of-class faculty contact and respect. Liberal students sometimes begin law school with an apparently unshakable confidence in their own competence and  with a related confidence in their own left analysis. But even these apparently self-assured students quickly find that adverse judgments—even judgments that are only imagined or projected onto others—count and hurt. They have to decide whether this responsiveness in themselves is something to accept, whether the judgments in question have validity and refer to things they care about, or whether they should reject them. They have to wonder whether they have embarked on a subtle course of accommodating themselves intellectually in order to be in the ball park where people win and lose teacher and peer approval. And they have, in most or at least many cases, to deal with actual failure to live up to their highest hopes of accomplishment within the conventional system of rewards.

A first lesson is that professors are intensely preoccupied with the status rankings of their schools, and show themselves willing to sacrifice to improve their status in the rankings and to prevent downward drift. They approach the appointment of colleagues in the spirit of trying to get people who are as high up as possible in a conventionally defined hierarchy of teaching applicants, and they are notoriously hostile to affirmative action in faculty hiring, even when they are quite willing to practice it for student admissions and in filling administrative posts. Assistant professors begin their careers as the little darlings of their older colleagues. They end up in tense competition for the prize of tenure, trying to accommodate themselves to standards and expectations that are, typically, too vague to master except by a commitment to please at any cost. In these respects, law schools are a good preview of what law firms will be like.

Law professors, like lawyers, have secretaries. Students deal with them off and on through law school, watch how their bosses treat them, how they treat their bosses, and how “a secretary” relates to “a professor” even when one does not work for the other. Students learn that it is acceptable, even if it’s not always and everywhere the norm, for faculty to treat their secretaries petulantly, condescendingly, with a perfectionism that is a matter of the bosses’ face rather than of the demands of the job itself, as though they were personal body servants, utterly impersonally, or as objects of sexual harassment. They learn that “a secretary” treats “a professor” with elaborate deference, as though her time and her dignity meant nothing and his everything, even when he is not her boss. In general, they learn that humane relations in the workplace are a matter of the superior’s grace rather than of human need and social justice.

These lessons are repeated in the relationships of professors and secretaries  with administrators and with maintenance and support staff. Teachers convey a sense of their own superiority and practice a social segregation sufficiently extreme so that there are no occasions on which the reality of that superiority might be tested. As a group, they accept and willingly support the division of labor that consigns everyone in the institution but them to boredom and passivity. Friendly but deferential social relations reinforce everyone’s sense that all’s for the best, making hierarchy seem to disappear in the midst of cordiality when in fact any serious challenge to the regime would be met with outrage and retaliation.

All of this is teaching by example. In their relations with students, and in the student culture they foster, teachers get the message across more directly and more powerfully. The teacher/student relationship is the model for relations between junior associates and senior partners, and also for the relationship between lawyers and judges. The student/student relationship is the model for relations among lawyers as peers, for the age cohort within a law firm, and for the “fraternity” of the courthouse crowd.

In the classroom and out of it, students learn a particular style of deference. They learn to suffer with positive cheerfulness interruption in mid-sentence, mockery, ad hominem assault, inconsequent asides, questions that are so vague as to be unanswerable but can somehow be answered wrong all the same, abrupt dismissal, and stinginess of praise (even if these things are not always and everywhere the norm). They learn, if they have talent, that submission is most effective flavored with a pinch of rebellion, to bridle a little before they bend. They learn to savor crumbs, while picking from the air the indications of the master’s mood that can mean the difference between a good day and misery. They learn to take it all in good sort, that there is often shyness, good intentions, some real commitment to your learning something behind the authoritarian facade. So it will be with many a robed curmudgeon in years to come.

Then there is affiliation. From among many possibilities, each student gets to choose a mentor, or several, to admire and depend on, to become sort of friends with if the mentor is a liberal, to sit at the feet of if the mentor is more “traditional.” You learn how he or she is different from other teachers, and to be supportive of those differences, as the mentor learns something of your particular strengths and weaknesses, both of you trying to prevent the inevitability of letters of recommendation from corrupting the whole experience. This can be fruitful and satisfying, or degrading, or both at once. So it will be a few years later with your “father in the law.”

There is a third, more subtle, and less conscious message conveyed in student/teacher relations. Teachers are overwhelmingly white, male, and middle class; and most (by no means all) black and women law teachers give the impression of thorough assimilation to that style, or of insecurity and unhappiness. Students who are women or black or working class find out something important about the professional universe from the first day of class: that it is not even nominally pluralist in cultural terms. The teacher sets the tone—a white, male, middle-class tone. Students adapt. They do so partly out of fear, partly out of hope of gain, partly out of genuine admiration for their role models. But the line between adaptation to the intellectual and skills content of legal education and adaptation to the white, male, middle-class cultural style is a fine one, easily lost sight of.

While students quickly understand that there is diversity among their fellow students and that the faculty is not really homogeneous in terms of character, background, or opinions, the classroom itself becomes more rather than less uniform as legal education progresses. You’ll find Fred Astaire and Howard Cosell over and over again, but never Richard Pryor or Betty Friedan. It’s not that the teacher punishes you if you use slang or wear clothes or give examples or voice opinions that identify you as different, though that might happen. You are likely to be sanctioned, mildly or severely, only if you refuse to adopt the highly cognitive, dominating mode of discourse that everyone identifies as lawyerlike. Nonetheless, the indirect pressure for conformity is intense.

If you, alone in your seat, feel alienated in this atmosphere, it is unlikely that you will do anything about it in the classroom setting itself, however much you gripe about it with friends. It is more than likely that you’ll find a way, in class, to respond as the teacher seems to want you to respond—to be a lot like him, as far as one could tell if one knew you only in class, even though your imitation is flawed by the need to suppress anger. And when some teacher, at least once in some class, makes a remark that seems sexist or racist, or seems unwilling to treat black or women students in quite as “challenging” a way as white students, or treats them in a more challenging way, or cuts off discussion when a woman student gets mad at a male student’s joke about the tort of “offensive touching,” it is unlikely that you’ll do anything then either.

It is easy enough to see this situation of enforced cultural uniformity as oppressive, but somewhat more difficult to see it as training, especially if you are aware of it and hate it. But it is training nonetheless. You will pick up mannerisms, ways of speaking, gestures, that would be “neutral”  if they were not emblematic of membership in the universe of the bar. You will come to expect that as a lawyer you will live in a world in which essential parts of you are not represented, or are misrepresented, and in which things you don’t like will be accepted to the point that it doesn’t occur to people that they are even controversial. And you will come to expect that there is nothing you can do about it. One develops ways of coping with these expectations—turning off attention or involvement when the conversation strays in certain directions, participating actively while ignoring the offensive elements of the interchange, even reinterpreting as inoffensive things that would otherwise make you boil. These are skills that incapacitate rather than empower, skills that will help you imprison yourself in practice.
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