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Introduction


The law surrounds us. It affects the food we eat, the water we drink, and the air we breathe. It travels with us. It defines our relationships with the people with whom we live, work, and share space. It affects our homes and schools, our offices and stores. The law touches every aspect of our lives and even our deaths. This book explains how much of that came to pass.


Historians trace the first formal compilation of laws to King Ur-Nammu of Sumer, circa 2100 BCE. Several centuries thereafter came King Hammurabi’s better-known code, famous for its retributive “eye for an eye.” Later notable laws include the Ten Commandments, the Laws of Solon, the Twelve Tables of Roman law, and the Justinian Code. English laws existed prior to the Norman Conquest in 1066, but their development in the context of modern law began with the Magna Carta in 1215 and its implementation through the Statutes of Westminster (I and II) in 1275 and 1285. Anglo-American law began to take shape in the American colonies in the early 1600s, which laid the foundation for the Constitution in 1787.


Over the centuries that followed, American law took root. As it developed and matured, two competing principles emerged: stability and change. The law provides stability in a changing world, and a world in flux changes the law to maintain stability. A hallmark of the American tradition, precedents typically serve as the basis for judicial decisions. As Supreme Court Justice Benjamin Cardozo observed, “What has once been settled by a precedent will not be unsettled overnight, for certainty and uniformity are gains not lightly to be sacrificed.” Yet the law does change. Slavery was permitted and then outlawed; the death penalty was barred and then reinstated; books were banned and then constitutionally protected. Dramatic changes like these sometimes may seem inconsistent, but they embody legal scholar Roscoe Pound’s aphorism that the “law must be stable, and yet it cannot stand still.”


I’ve taken an eclectic approach in compiling the 250 milestones in this book. As you’ll see, my choices fall predominantly within the American tradition, and the majority of the essays focus on the last two centuries, which intentionally reflects the law’s steady expansion over time and more recent explosive growth. Some essays embody key court decisions while others examine important statutes. Many deal with events that have become a part of history—including infamous trials—and several speak to key texts that have shaped legal thought and theory.


Foundational texts, including the Assize of Clarendon and the Magna Carta, laid the historical groundwork for many of the procedural protections that safeguard against overzealous enforcement of laws and the encroachments of political power in the courtroom, or they proscribe various forms of discrimination. Slavery legislation evolved from a codification of practices in the Black Code of Louis XIV to worldwide abolition two centuries later. Women began their long, legal struggle for recognition and fairness first at the Illinois bar in the early 1870s, then in factories, at the voting booth, and in the courtroom, where they defended their right to bodily privacy and staved off social discrimination. The concept of a right to privacy originated in an 1890 law review article, evolving to encompass regulation of access to contraception and birth control and play a key role in the long-fought battle over gay marriage.


Copyright law emerged to protect the rights of authors and other creators and later defined the nature and limits of fair use. Laws regulating the nature of expression developed to permit seditious speech, to block words that incite danger, and to allow obscenity and indecency but also to allow the government to regulate the public exposure to obscenity and indecency.


In the realm of the workplace, labor unions gained legal recognition in 1842, but it took nearly a century for employees and unions to level the playing field with employers through collective bargaining. Congress also enacted legislation providing fair treatment and fair pay for workers along with additional workplace protections. In the overlapping sphere of finance, the law has played an important role in regulating money. Britain adopted history’s first income tax statute in 1799, but not until 1913 did America’s first permanent income tax hit the books. A decade and a half later, Wall Street crashed, triggering the Great Depression and a raft of regulations that Congress bolstered and amplified some seventy-five years later when the collapse of the subprime mortgage market prompted the Great Recession.


Many of the other milestones reflect laws aimed at protecting individuals from the conduct of others, but sometimes they aim to protect people from themselves. Blue laws existed in antiquity, but more recent legislation targeted gin, opium, alcohol in general, and tobacco.


Many laws spurred infamous trials, including the Salem Witchcraft Trials, the Communist witch hunt that led to the HUAC hearings of the Hollywood Ten, and the O. J. Simpson trial, which officially heralded the age of courtroom television.


• • •


The law is all-inclusive and far-ranging. As such, I’ve tried to capture that breadth with a representative sampling of important topics with broad appeal. But these 250 milestones cannot be taken as the 250 landmarks of legal history. Reasonable minds will disagree on the importance of specific legal events and developments and their role in the pantheon of legal history, and milestones resonate differently in various places. But of these milestones, most have effected profound change—for good or for bad—and each reflects a new, historical structure or path on the legal landscape.


My goal wasn’t just to introduce some of the most meaningful and influential steps in legal history but also to explain why a particular step became a milestone. Some will be obvious; others more subtle. I also aimed to supply a basic understanding of what have become fundamental legal principles and ultimately connect the dots between the principles and their relevant landmarks. These encounters all will be brief and none comprehensive. Indeed, most barely scratch the surface of issues to which judges and scholars have devoted and continue to devote a great deal of thought, energy, and writing. But hopefully the essays and their accompanying imagery will pique your curiosity and entice you to delve deeper into areas you find relevant or compelling.


Organizationally, the essays appear in chronological order and, given the interrelated nature of many legal principles, you will find helpful cross-references throughout. Although each essay is ascribed to a single year, many of the legal developments or events in this book fall within a range of possible dates. Dates for legislation all refer to date of enactment, which isn’t necessarily the law’s effective date.


A final and necessary caveat: None of these entries contains or offers legal advice.



















c. 2550 BCE


The Oldest Written Will


Flinders Petrie (1853–1942)


On December 26, 1889, the London Standard broke the news of the discovery of the oldest known will. Flinders Petrie—a renowned English archaeologist and Egyptologist and regarded as a father of modern archaeology—found the papyrus in the ancient Egyptian town of Kahun, which lies in modern Al-Fayyūm, about sixty miles south of Cairo. The discovery “curiously illustrates the continuity of legal methods,” according to the London Standard correspondent.


Prior to Petrie’s findings, historians and legal scholars studied the existence and evolution of ancient wills only through succeeding stages of later civilization: discussions of Solon introducing wills to Ancient Greece during the sixth century BCE, the Roman law relating to wills appearing in the Twelve Tables of the fifth century BCE, and in the Justinian Code in the mid-sixth century of our own era. What made this ancient will even more remarkable, though, was its “singularly modern form.” The London Standard article remarked “that it might almost be granted probate today.”


Bearing an approximate date of 2548 BCE, the will appears to have been from someone identified as Sekhenren, devising to his wife, Teta, “all the property given him by his brother for life.” It forbade her from “pulling down” the houses his brother built for him but authorizes her to give them to any of her children. The will bears an attestation clause indicating that two scribes witnessed its execution.


What surprised commentators most was the disposition of the husband’s property to his wife at a time when women were thought not to have the right to acquire or exercise rights over property. The revelation also upended a belief in the long-standing patriarchal tradition of property passing to the eldest son. According to the article, “the whole history of the family becomes unsettled by this bold departure from what has been believed to be immemorial custom.… It seems to put the period of legal evolution some twenty centuries back.”


SEE ALSO The Laws of Solon (594 BCE); The Twelve Tables (450 BCE); The Justinian Code (529).
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A 1934 portrait, by Hungarian artist Philip Alexius de László, of Sir Flinders Petrie, who discovered the papyrus bearing the oldest known written will.



















c. 2100 BCE


The Code of Ur-Nammu


Ur-Nammu (c. 2112−2095 BCE)


Mesopotamia, in what today includes Iraq, Syria, and southeastern Turkey, gave rise to the earliest known civilization. Ruled by King Sargon, the Akkadian Empire developed there first, circa 2350 BCE. Sometime thereafter, King Ur-Nammu united the Sumerians and Akkadians, founding the Third Dynasty of Ur, which lasted until approximately 2004 BCE.


Ur-Nammu’s most important legacy is the Code of Ur-Nammu, which Klaas Veenhof, eminent scholar of Babylonia and Assyria, indicates influenced the codes of two subsequent kings, Lipit-Ishtar (c. 1930 BCE) and Hammurabi (c. 1792 BCE), and the Code of Eshnunna, a city in northern Mesopotamia (c. 1800 BCE). Unlike the Code of Hammurabi, we know very little about this code or the other two following because only small fragments remain. Judicial records survive from the twenty-fourth century BCE as do edicts of prior kings Emmetena and Urukagina, but Ur-Nammu’s Code is, according to Veenhof, “The first truly legislative text.” Nevertheless, archaeologists question whether Ur-Nammu himself issued the code or it resulted from the work of his son and successor, Shulgi.


Written in cuneiform, the Code consists of a prologue followed by paragraphs setting forth approximately forty conditional laws: “If X, then Y” where X represents conduct and Y represents the legal ramification. It thus presents a schedule of predetermined consequences for violating the rules of conduct governing the Akkadian and Sumerian people. The prologue suggests Ur-Nammu considered himself empowered by the gods to proclaim these laws and ends with “I made evil, violence, and the cry for justice disappear.”


Unlike the retributive Code of Hammurabi, the Code of Ur-Nammu imposed monetary penalties for causing bodily injuries to others. For example, Ur-Nammu calls for a man who takes out the eye of another to “weigh out half a mina of silver.” Other provisions cover perjury (15 shekels), deflowering another man’s slave (5 shekels), breaking a bone of another (10 shekels), and divorcing a first wife (1 mina of silver). It also addressed criminal conduct more harshly than noncriminal offenses, punishing murder and rape with death, and kidnapping with imprisonment and a fine. In the surviving text, kidnapping is the only crime for which imprisonment was imposed.


SEE ALSO The Code of Hammurabi (c. 1792 BCE); The Draconian Code (621 BCE); The Twelve Tables (450 BCE).
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The hymn on this Neo-Sumerian tablet from the reign of Ur-Nammu praises the king and his divine provenance.



















c. 1792 BCE


The Code of Hammurabi


Hammurabi (c.1810–c.1750), Gustave Jéquier (1868–1946)


It may be impossible to identify mankind’s true first legal code, but legal scholars and historians point to the Code of Hammurabi as among the oldest and most complete written collections of laws in existence.


Between December 1901 and January 1902, a French archaeological expedition was excavating the acropolis at Susa, a city in the ancient empire of Elam, now Shush in the Khuzestan region of Iran. One of the men, Gustave Jéquier, uncovered a block of black diorite more than seven feet high.


Engraved in the stone is the most complete known copy of the Code of Hammurabi, the the sixth king of Babylon, known as the “Law Giver.” The top of the stela depicts Shamash, the Babylonian god of justice, delivering the laws to Hammurabi so he can issue them to his people. A prologue to the Code expresses Hammurabi’s overarching purpose: “that the strong might not oppress the weak, that justice be given the orphan and the widow.”


The Code itself consists of 282 separate provisions arranged by subject: procedure, property, military, debts, family law, personal injury, and so on. Punishments proscribed for violations differ according to the social status of both offender and victim, and the Code accordingly recognizes three classes of people: wealthy, upper-class property owners; paupers and serfs; and slaves.


The best-known provisions of the Code contain a fundamental principle: “If a man destroy the eye of another man, they shall destroy his eye. If a man breaks another man’s bone, they shall break his bone.… If a man knock out a tooth of a man of his own rank, they shall knock out his tooth.” Although this retributive approach to justice stood as a powerful doctrine in early civilizations, it no longer functions as the controlling paradigm in modern legal systems. Advocates for the death penalty often invoke it as a justification for capital punishment, however.


In an epilogue to the Code, Hammurabi curses all future rulers who fail to heed his words and judgments. The stela now stands in the Louvre in Paris.


SEE ALSO The Code of Ur-Nammu (c. 2100 BCE); The Twelve Tables (450 BCE), The Justinian Code (529); The Death Penalty Returns (1976).
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Detail of the seven-foot-four-inch-tall stela containing the Code of Hammurabi in Akkadian cuneiform script.



















c. 1300 BCE


The Ten Commandments


Controversy often lies where law and religion intersect, yet they intertwine inextricably. We have no better example of this principle than the Ten Commandments. Other rules governing human conduct may have preceded them, but for many, particularly in Judeo-Christian nations, the Commandments serve as a foundation to all subsequent law. For example, on the east (courtyard-facing) side of the U.S. Supreme Court Building, the pediment features at its center Moses holding the Ten Commandments; the great oak doors to the courtroom each display them; and carved within the South Courtroom itself, among seventeen other key lawgivers, Moses also holds them.


According to religious tradition, Moses, a Hebrew leader believed to have communicated directly with the god of Israel, ascended Mount Sinai where he received ten divinely sanctioned rules engraved on two stone tablets. He also received instruction to give these rules to his people, who were to use them as standards for moral and just living. As such, Sir Edward Coke—celebrated English jurist, chief justice of the Court of Common Pleas, and chief justice of the King’s Bench—called Moses “the first reporter or writer of law in the world.”


Each of the Commandments falls into one of two categories: the purely religious or those of secular significance. Within the latter category fall the commandments forbidding theft (a cornerstone of modern property law), forbidding killing (often interpreted to forbid unjustified killing, which is still punished severely today), and forbidding perjury. Just these few examples show the perseverance of the principles set forth in the Ten Commandments millennia ago.


Ironically, the legal question concerning the proper place of the Ten Commandments in public places has proved vexing for the Supreme Court itself. In two cases decided on the same day in 2005, the Court reached different conclusions (each time in 5–4 decisions) as to the circumstances under which a state may lawfully display a representation of the Ten Commandments without violating the Constitution’s establishment clause.


SEE ALSO The Talmud (c.180); The Quran (652).
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A stained-glass window depicting Moses holding the Ten Commandments, which have been described as among “the most famous laws in all human history.”



















621 BCE


The Draconian Code


Draco (c. 650–c. 600 BCE)


Before the advent of written laws, people depended on memory and oral tradition for the knowledge and transmission of customs or laws from generation to generation. Legal historian and scholar William Seagle has described the law as “the science that lives by the written word,” in which the “words themselves are the subject of the science, the words are the law.” Draco, an Athenian statesman and archon, or magistrate, introduced what some consider the first written laws to Athens and the Ancient Greeks in 621 BCE.


History records little of Draco beyond the laws that he memorialized and, in particular, their severity. Greek biographer and historian Plutarch noted that the penalty for almost all offenses covered by Draco’s laws was death, and earlier the orator Demades is said to have remarked that Draco’s laws were written in blood, not ink. Numerous accounts speak of Draco, when asked why he imposed the penalty of death on small offenses, replying: “The smallest of them deserve death, and there is no greater punishment I can find for the greater crimes.”


Draco’s laws resulted in part from a growing sense of the lower classes (among freeborn, native, landholding men) that the law ought to be open and accessible to all. Until this time, as Professor Rene Albert Wormser explains, the laws “reposed in the convenient memories of the aristocrats and their priests, and it was therefore impossible for an ordinary citizen to point to a page and paragraph and say, ‘There are my rights.’ ” The most famous of Draco’s laws made a distinction between intentional and unintentional homicide—an early precursor to contemporary manslaughter legislation—and provided a punishment of exile, in place of personal revenge, for the lesser crime.


Although the term draconian has come to characterize laws or punishments excessively severe in their reach or which call for brutal, harsh punishment, some experts recognize that Draco didn’t necessarily generate all of those laws. He was, however, responsible for committing them to writing, and the epithet remains his legacy.


SEE ALSO The Laws of Solon (594 BCE); The Twelve Tables (450 BCE); The Justinian Code (529).
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Greek statesmen of the Areopagite Council, founded by Draco c. 621 BCE, gather atop Ares’ Hill.



















594 BCE


The Laws of Solon


Draco (c. 650–c. 600 BCE), Solon (c. 638–c. 558 BCE)


Nearly thirty years after Draco first codified the laws of Greece, Attica, the larger region encompassing Athens, continued facing unrest and the prospect of civil war. In hopes of reconciling the discord between the aristocracy and the commoners, middle-class merchants and tradesmen turned to the statesman Solon, a man they sought to achieve reform. Despite his noble birth, Solon’s character and reputation earned him the trust and confidence of commoners and nobles alike. Plutarch said of him that the “upper class consented to his appointment because he was wealthy and the poor because they knew he was honest.” In 594 BCE, Solon was appointed archon, or magistrate, of Athens.


Although Solon abolished most of Draco’s harsh laws, his most significant contributions lay in his new approach to law for Greek society and in his enactment of laws that broke from tradition. Believing that “equality bred no war,” Solon introduced a new balance of power between the nobles and commoners. He canceled farmers’ debts and eliminated slavery as a “remedy” for debt. He made justice more accessible by allowing all citizens to prosecute claims for injuries that they or others had suffered as well as by establishing a right of appeal for decisions of magistrates. Within the citizen assembly known as the ecclesia, the supreme court, the Heliaea, heard appeals. Solon also created the boule, a council of representatives from different classes that debated legislation before the ecclesia voted on it. Most historians see in Solon’s efforts and accomplishments the early foundations of Greek democracy, particularly his liberalization of eligibility requirements for office that enabled commoners to participate.


Solon’s laws were inscribed on revolving wooden tablets called Axones and on stone pillars known as kyrbeis; the latter were erected in public places, making them accessible to everyone. Most of Solon’s laws remained the laws of Athens for five centuries and served as the legislative model for other Ancient Greek city-states.


SEE ALSO The Draconian Code (621 BCE); The Twelve Tables (450 BCE); The Justinian Code (529).
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Solon, one of the Seven Wise Greek Men statues, stands in the Library of Congress in Washington, D.C.  



















c. 480 BCE


The Gortyn Code


Gortyn, located near modern-day Heraklion, had been one of the most powerful cities in Crete prior to the Roman conquest of Greece in 67 BCE. In the 1850s, archaeologists working there began discovering limestone blocks in and around a stream. Doric inscriptions on the blocks, dating to between 480 and 460 BCE, contained a list of laws now known as the Gortyn Code. The full Code, approximately six hundred lines of text, was inscribed on twelve large columns that formed part of a circular wall of a building believed to have been a court.


The Code notably contained old laws, amended laws, and new ones, reflecting the adaptation of legislation over time, and it dealt primarily with family law. It addressed marriage; property rights, including those of a divorced wife and the sale of family property; children of mixed marriages; adoption; inheritance through succession (though not testamentary succession); rape, seduction, and adultery; ownership of slaves and slave marriages; and the marriage and inheritance of heiresses (those women who were the sole descendant of a deceased father).


As in the Code of Hammurabi more than a thousand years earlier, the Gortyn Code distinguished among three different social classes: free citizens, unprivileged persons (freed slaves and others without political rights), and slaves. Fines varied according to class, with slaves receiving the lowest. Evidentiary requirements also differed proportionately to class. A free person required corroborating testimony from four witnesses; the unprivileged needed just two; and a slave needed that of his master and one other. The code also made distinctions based on gender and age: Males were categorized as ungrown, grown, or “runner,” while females were classified as either ungrown or grown. Puberty demarcated the grown stage for both males and females, and men became “runners” once they acquired the right to exercise in the public gymnasium, generally between the ages of seventeen and twenty. Ronald Willetts, a scholar of Cretan studies, called the Code unique “in its magnitude, its precision, its ordering of so many aspects of social life under the sanction of law.”


SEE ALSO The Draconian Code (621 BCE); The Laws of Solon (594 BCE); The Twelve Tables (450 BCE).
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This limestone wall displays the laws of the Gortyn Code, which set the legal bounds for many aspects of Cretan life in the fifth century BCE.



















450 BCE


The Twelve Tables


As in other civilizations of the ancient world, Roman law began in an oral tradition of customs passed down over time. In the mid-fifth century BCE, the nobles and commoners of Rome consented to a commission of ten jurists, the decemviri, to consolidate and codify the laws. The first written Roman laws, the Twelve Tables, resulted.


The ongoing conflict between Rome’s patrician and plebeian classes provided the impetus for the Twelve Tables because the plebeians objected to what they perceived as the patricians’ arbitrary interpretation and enforcement of the law, believing a written code would temper if not end those practices. The laws were recorded on twelve wooden or bronze (historians disagree) tablets and displayed publicly in the forum. Noted legal historian Sir Henry Maine suggests that the value of the Twelve Tables lies not in their classifications or their “terseness and clearness of expression but in their publicity and in the knowledge which they furnished to everybody as to what he was to do and what not to do.”


The Twelve Tables covered both substantive and procedural law. The procedural rules dealt with commencing legal action by oral summons, handling witnesses, and providing for executions on judgments, among other topics. Substantive matters included validation (negating Solon’s elimination) of the customary principle that allowed enslavement for unpaid debts as well as penalties for both intentional and unintentional murder. (In the case of intentional murder, the victim’s family determined the punishment, which could include avenging the death.) The Tables also addressed compensation for personal injuries and property damage. Only three crimes in the Twelve Tables warranted the death penalty: bribery, treason, and defamation.


Romans venerated the Twelve Tables. William Blackstone in his Commentaries speaks of Cicero’s oft-cited remark that “boys were obliged to learn the twelve tables by heart, as a carmen necessarium, or indispensable lesson, to imprint on their tender minds an early knowledge of the laws and constitution of their country.” Those laws had a solid influence that lasted for hundreds of years.


SEE ALSO The Draconian Code (621 BCE); The Laws of Solon (594 BCE); The Justinian Code (529).
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A photograph (c. 1895) of the ruins of the Temple of Saturn (left) and the Triumphal Arch of Septimius Severus (right) in the Roman Forum. In the foreground are the remnants of the rostrum, or speakers’ platform, on which the engraved tablets of the Twelve Tables were mounted.



















399 BCE


The Trial of Socrates


Socrates (c. 470–399 BCE)


The trial of Socrates pitted a “squat, ugly, barefoot man … with bulging eyes, prominent lips, and a pot belly” against the precepts of Athenian democracy. The renowned teacher and philosopher stood accused of “impiety,” failing to recognize the Athenian gods, introducing new deities, corrupting the youth, and endangering the state.


Socrates had always been a gadfly, but the citizens of Athens were growing less patient with his disdainful views of democracy. (He believed that only the wise, meaning philosophers of course, were capable of governing.) Disapprobation fell on Socrates after two of his former pupils, Alcibiades and Critias, undermined Athens. In 411, after helping plan an expedition to Syracuse to conquer Sicily, Alcibiades switched loyalties, ensuring Sparta’s victory and Athenian enmity toward him and his mentor. Several years later, Critias, a leader of the Thirty Tyrants oligarchy, led a revolt that Socrates made no effort to oppose.


Athenian law permitted citizens to initiate criminal proceedings, and Socrates soon stood accused. His trial took place in the public square with no lawyers or judges. A jury of 501 volunteers—male citizens over the age of thirty, chosen by lot—determined his fate. His accusers spoke for three hours, and Socrates was afforded the same time to respond. But he offered not a defense but a reaffirmation of his views and teachings.


The verdict: 281 guilty votes; not guilty, 220. He was sentenced to death but allowed the alternative of exile, which he rejected, not wanting to live a life other than what he had chosen. In an eloquent speech to the jury, Socrates acknowledged there were “ways of escaping death, if a man is willing to say and do anything.” But for him, the issue was “not to avoid death, but to avoid unrighteousness.”


The verdict, however unjust in retrospect, represented the lawful decision of the court. Evading that, Socrates reasoned, would constitute its own transgression against the state. Socrates stepped into a last bath and bade his farewells. A jailer appeared with a cup of hemlock, which Socrates stoically drained as tearful friends looked on. His last act was obedience to the laws of the state that governed him despite his disagreement with them.


SEE ALSO The Draconian Code (621 BCE); The Laws of Solon (594 BCE); The Death Penalty Returns (1976).
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The Death of Socrates (1787) by French neoclassical painter Jacques-Louis David depicts Socrates about to drink the cup of hemlock, choosing execution over exile.



















c. 180


The Talmud


The foundations of Jewish law lie in the Torah, the first five books of the Hebrew Bible: Genesis, Exodus, Leviticus, Numbers, and Deuteronomy. Until the sixth century BCE, Jews reflected on and discussed the Torah and its teachings, generating and perpetuating an oral tradition that accompanied the written word. Then began a long period of Jewish subjugation and exile, first at the hands of the Babylonians and eventually the Romans. As a continued oral tradition became more precarious, sages and scholars recorded it, ultimately producing the Talmud.


The recorded oral tradition constitutes the Mishnah, the compilation of which began around 70 CE and continued until approximately 200. Analysis, interpretation, and teaching of the Mishnah continued for centuries, much of it committed to writing. During the fifth century of our era, this exposition of and commentary on the Mishnah became the Talmud, or the Gemara. Over time, two versions of the Talmud appeared: the Jerusalem Talmud and, one or two centuries later, the Babylonian Talmud. The latter is considered less obscure, more comprehensive, and therefore more authoritative. Talmudic scholar Adin Steinsaltz describes the Talmud as




a conglomerate of law, legend, and philosophy, a blend of unique logic and shrewd pragmatism, of history and science, anecdotes, and humor. It is a collection of paradoxes: its framework is orderly and logical, every word and term subjected to meticulous editing, completed centuries after the actual work of composition came to an end; yet it is still based on free association, on a harnessing together of diverse ideas reminiscent of the modern stream-of-consciousness novel.





In discussing the origins and history of law, historian Robert Shaffern observes that the “law of the Hebrews/Israelites has passed into the religio-cultural inheritance of today’s Jews and Christians” and that “even many secularized peoples of the modern world can trace their basic legal principles to ancient Israel.” Those laws, he suggests, “may well be the most important and influential collection of legal materials in world history.”


SEE ALSO The Ten Commandments (c. 1300 BCE); The Quran (652).
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The Talmud Hour (c. 1900) by German painter J. Scheich captures the essence of Talmudic learning and teaching: reading, studying, discussing, and questioning.



















c. 250


The First Law School


Centuries before the first Western law school opened its doors at the University of Bologna (circa 1088) and the first American law school in Litchfield, Connecticut (1784), began classes, formal legal education flourished at the law school of Berytus in the Roman province of Syria (today Beirut, Lebanon). Classics and legal scholar Anton-Hermann Chroust identifies the institution as the leading Roman law school from the period of Diocletian (284–305) to that of Justinian (527–565)—the latter emperor calling it “the midwife of all laws”—though Rome and Constantinople (after 425) had their own law schools as well. In 534, Justinian barred the teaching of law except at these three schools, which he elevated to the status of imperial law schools.


The course of study at Berytus lasted five years, and graduates had no difficulty finding employment. Students attended lectures on the four books of Gaius’s Institutes and on compiled works relating to dowries, guardianships, wills, and legacies. After publication of Justinian’s Code in 533, the curriculum changed considerably. In addition to the Institutes, first-year lectures now covered the first four books of Justinian’s Digest, while the next three years encompassed the remaining books. During the final year, pupils studied the imperial constitutions and statutes of the Code. Instruction originally took place in Latin, but by the fifth century it had switched to Greek. The fifth century also ushered in a shift in the teaching approach itself. Pedagogical focus changed from case studies and exposition to reading translated indexes and preparing commentaries.


Berytus attracted students from more than twenty provinces, “from Iberia to Armenia,” according to classics scholar Kathleen McNamee. Then in 551 a massive earthquake destroyed the school and killed tens of thousands of the city’s residents. The school reopened in Sidon, a Phoenician city twenty-five miles south of Berytus, but it never regained its earlier prominence.


SEE ALSO The Laws of Solon (594 BCE); The Twelve Tables (450 BCE); The Justinian Code (529); The Law School Revolution (1870).
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These Ancient Roman ruins are near the original site of the law school of Berytus in present-day Beirut, Lebanon.



















c. 250


The Brehon Laws of Ireland


King Cormac mac Airt (c. 227–266), St. Patrick (c. 400–c. 450)


Noted legal historian and jurist Sir Henry Maine described the Brehon laws, the laws governing Ireland for more than 1,200 years, as “a very remarkable body of archaic law, unusually pure from its origin.” The code consisted not of legislative enactments but rather the rendered judgments of Brehons, who served as arbitrators when called to resolve disputes based on customary law. Legal scholar Josiah H. Blackmore II has described them as more than judges—they were “legislators, teachers of the customary law of the land, expositors, interpreters and keepers of legal traditions.”


The laws developed over centuries and passed from generation to generation through oral tradition prior to the widespread development of writing. To facilitate memorization and continuity (verse being less amenable to alteration than prose), the laws were formulated in rhythmic verse. The first written versions of the laws and their compilation into a code emerged around 250 during the reign of King Cormac. Two centuries later, St. Patrick commissioned nine men to revise the Brehon laws to conform with Christian doctrine. In 441, their efforts yielded the Senchas Már (“Great Book of Irish Law”), a revised recodification that remained in effect until the seventeenth century when English law fully supplanted it.


An article on Irish law published in the Law Society Journal explains that “honorable action was the keynote of the Brehon laws.… Once the law was proclaimed, it was accepted by all as the law of the land to be followed implicitly thereafter.” The essence of the laws was compensation for wrongs, and any wrong—a tort, breach of contract, outright crime—was called an offense, the remedy for which was payment of a mulct in an amount determined by the Brehon and which also included the Brehon’s fee. No officials enforced Brehons’ judgments. Instead, distraint allowed for the seizure of the judgment debtor’s property pending payment of the mulct. Hugh A. Carney, in a 1930s article in the Law Society Journal, notes that as a practical matter, “Brehon judgments were irresistible in execution because the full power of public opinion was behind them.… The only way to evade the law was to run away.”


SEE ALSO The Irish Copyright War (561).
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Irish Brehons are depicted in this 1821 illustration from The Costume of the Original Inhabitants of the British Islands by Samuel Rush Meyrick and Charles Hamilton Smith.



















529


The Justinian Code


Justinian I (483–565), Tribonian (c. 485–545)


Although the first written Roman laws appeared in the Twelve Tables, later state-issued legal publications took on increasing importance. As John Hessler, a research specialist at the Library of Congress, notes, the Justinian Code “is certainly the most important and influential collection of civil and secular law that has come down to us from antiquity. This collection of legal texts, which in the sixth century gathered together in one place nearly the entire history of surviving Roman law, has been seen by many scholars as the seed from which sprouted all later Western systems of jurisprudence.”


Justinian ruled as Byzantine emperor from 527 until his death in 565. He wanted to reclaim the lost western half of the Roman Empire, which had fallen to the Goths in 476, as well as restore the Roman legal system after centuries of neglect. Justinian sought to boil down the great mass of materials; remove what was outdated, superfluous, or inscrutable; and systematize the remaining principles. By doing so, he sought to compile the empire’s many scattered laws into a single official body of work readily available to all who needed it.


Managed by the jurist Tribonian and published from 528 to 534, the Corpus Juris Civilis, its official name in Latin, consists of four major parts: (i) the Code, comprising twelve books containing a collection of imperial laws and constitutions; (ii) the Digest, later considered the most important element, which contains within its fifty books much of the historic works of Roman jurists, along with the compilers’ commentary on the law, distilling the most valuable learning; (iii) the Institutes, which functioned as an introductory legal textbook on Roman law but which was itself enacted into law; and (iv) the Novels, which included amendments or new laws Justinian added after completion of the Corpus itself.


The authority of the Code survived in the East for several centuries until new Byzantine laws eventually overwhelmed it. It largely disappeared in the West until the Digest in particular became the foundation for the teaching of law that blossomed in Bologna and the rest of Europe during the eleventh and twelfth centuries.


SEE ALSO The Draconian Code (621 BCE); The Laws of Solon (594 BCE); The Twelve Tables (450 BCE); The First Law School (c. 250).
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This mosaic portrait of Justinian I stands in the Basilica of Sant’Apollinare Nuovo in Ravenna, Italy.



















561


The Irish Copyright War


St. Columba (521–597), Finnian of Moville (495–589)


King Diarmait mac Cerbaill of Tara issued the first known ruling of what today we call copyright infringement. The dispute arose after Colm Cille, an Irish monk later known as St. Columba, surreptitiously copied a psalter, or book of psalms, while visiting Abbot Finnian of Moville, his former tutor and mentor. Columba was widely respected as a missionary, collector of manuscripts, and prolific scribe who often copied the works of scholars he visited. When Finnian learned what Columba had done, the abbot demanded the copy, insisting that it belonged to him as much as the original. Columba refused.


The argument went before the king, who ruled for Finnian under Brehon law. Diarmait’s decision is best known for the aphorism it coined: “To every cow her calf, so to every book its copy,” the first half of which became a popular Irish proverb (Le gach boin a boinìn). But the ruling also presaged modern copyright laws and the limits on copying original works. The decision stunned Columba, who protested it as an unjust sentence and vowed revenge. He left Tara and enlisted the aid of his clan from the north. They returned with him in 561 to launch the Battle of Cul Dreimhne (also known as the Battle of the Book), which deposed the king and left three thousand dead. Columba won the battle, but his actions disturbed other churchmen, who excommunicated him. The expulsion was overturned eventually, but Columba left Ireland for Iona in Scotland, where he founded his famous abbey and worked with great success to spread Christianity to the Scottish Picts.


The Royal Irish Academy in Dublin holds what is believed to be Columba’s copy of the psalter, also known as the Cathach, meaning fighter or battler. The academy describes the book’s fifty-eight leaves, covering psalms 31 to 106, as “the oldest extant Irish manuscript of the Psalter and the earliest example of Irish writing.”


SEE ALSO The Brehon Laws of Ireland (c. 250); The Statute of Anne (1710); The Berne Convention (1878); Google Books and Fair Use (2010).
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St. Columba triggered history’s first copyright infringement ruling and a clan war known as the Battle of the Book.



















624


The Tang Code


The history of China, one of the world’s oldest civilizations, cascades through a succession of dynasties that began almost four thousand years ago and ended in the early twentieth century. Among the most important periods of Chinese history was the Tang dynasty (619–906), credited with securing for China a sustained period of political and cultural supremacy. That dynasty also produced the Tang Code, which Wallace Johnson—a highly regarded scholar of East Asian languages and cultures and one of the first to translate the Tang Code into English—describes as “certainly the most seminal legal work to have appeared in the whole of East Asian history.”


The Tang Code consists of 502 articles in two parts. The first sets forth general principles of criminal law while the second enunciates specific offenses and their punishments. One of the Code’s core objectives was to help maintain social order, amid perceived declining morality, through deterrence of unacceptable behavior. Han philosopher Tung Chung-shu, who viewed the human and natural worlds as linked, greatly influenced the development of the Code. The essence of the code holds that an offense disrupted society, the proper balance of which could be restored by the proper punishment or, in certain cases, by confession and restitution. The Code focuses on an individual’s status or position in determining punishment, setting forth specific reductions for specific offenses, but it also recognizes mitigating factors, taking into account age, gender, and mental and physical condition as the basis for reduced punishment in appropriate cases.


The Tang Code directly influenced China for a millennium during at least three succeeding dynasties—the Sung (960–1270), the Yuan (1279–1368), and the Ming (1368–1644)—but its impact is widely acknowledged to have extended to foreign lands, affecting the criminal laws of other countries including Japan, Korea, and Vietnam. As Professor Johnson writes: “The Code has been the single most influential piece of legislation to appear in East Asia.”
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The Tang Code enumerates five kinds of corporal punishment: flogging, caning, imprisonment, exile, and death, the last of which is depicted in this 1864 lithograph, by illustrator Émile Bayard, published in the French magazine Le Tour du Monde.
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The Quran


Muhammad (c. 570–632)


Islamic law, known as Sharia, begins with the sacred scripture of Islam. According to religious tradition, the prophet Muhammad received his first revelation near Mecca in 610 and continued receiving them until his death. His disciples committed his words and deeds to memory, and after his death scribes compiled them into what became the Quran.


The Quran contains approximately five hundred legal injunctions from God about how individuals should conduct themselves. It also contains Sunnah, the tradition of what the prophet did, said, and taught. When recorded, these traditions became known as Hadith. Together, the Quran and Sunnah comprise Sharia.


Sharia has five categories of what Islam scholar Wael Hallaq calls moral-legal commandments. First is the forbidden, with punishment for committing prohibited acts, including breach of contract and theft. Second is the obligatory, where punishment applies to failure to do something necessary such as prayer or the payment of debts. The third is the recommended category, which includes meritorious acts such as aiding the poor, visiting neighbors and friends, and offering a traditional Islamic greeting. The last two categories are the neutral and the disapproved. Although no punishment pertains for failure to do the recommended or undertaking the disapproved, those who act in such ways are understood to be judged in the future, presumably the hereafter.


During Islamic law’s early development, a mufti, or learned jurist, provided answers to questions from citizens as well as judges about the application of law to specific cases. The mufti issued his answer, a legal opinion, in the form of a fatwa (today associated with the edicts of religious leaders). Fatwas served as the early foundations for a developing body of law, much the way court opinions function in common-law legal systems. While the word Sharia connotes the divine origins and quality of the law, scholarship, discussion, and debate about Sharia are called fiqh, meaning the human understanding and expression of Sharia.


For most Muslim-majority nations today, Sharia has become a foundation of secular laws, rather than a controlling doctrine, or is applied only in particular areas, for example: family matters relating to marriage, divorce, and inheritance. Nations where Sharia plays a dominant role include Iran, Northern Nigeria, Saudi Arabia, and Sudan.


SEE ALSO The Ten Commandments (c. 1300 BCE); The Talmud (c. 180); The Fatwa against The Satanic Verses (1988).
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An excerpt from a thirteenth-century Arabic Quran, which contains the foundations of Islamic law.  



















1140


Canon Law and the Decretum Gratiani



Gratian (c.1110–c. 1158)


Most people likely think of canon law as religious both in origin and nature and initiating with the Catholic Church. While canon law certainly does address worship, the clergy, and the Church, it also has a broader secular legal significance. Indeed, legal historians have extolled it as a vital part of the Western legal tradition.


Beginning in the late eleventh and early twelfth centuries, much of Europe functioned under two legal systems: Roman law and canon law. The former influenced the latter, and the two systems competed against but also complemented each other. Canon law’s origins lay initially in ecclesiastical principles and Church teachings but gradually came to include secular issues as well.


In 1140, a Benedictine monk in Bologna named Gratian completed a compilation of approximately 3,800 canonical texts, which contain significant substantive analysis of doctrine. Gratian undertook to reconcile incongruities, discordances, and downright contradictions that appeared as various doctrines developed over time and through different sources. The work’s formal title is Concordia Discordantium Canonum (Concordance of Discordant Canons), known familiarly as the Decretum Gratiani or Gratian’s Decree. Legal scholar Harold J. Berman describes it as “the first comprehensive and systematic legal treatise in the history of the West, and perhaps in the history of mankind.”


Although the Decretum wasn’t an official Church publication, legal scholar William W. Bassett writes that it nonetheless “became the fundamental and universally consulted canonistic collection, upon which all subsequent development of canon law depended.” Indeed, it became the authoritative canon law text in universities throughout Europe. Its significance lays in its organization and analysis of existing legal principles and the creation of a hierarchy among the three sources of law: divine law, or the revealed will of God; natural law, which discerned God’s will through human reason or conscience; and positive, or man-made, law. That approach resulted in what Bassett describes as “a system of law that first articulated many of the principles of modern law and of the democratic institutions of modern government.”


SEE ALSO The Ten Commandments (c. 1300 BCE); The Talmud (c. 180); The Quran (652).
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This illuminated table of affinity—from a French edition of the Decretum Gratiani, c. 1170–1180—shows interfamilial relationships. Such tables helped the Church determine issues of inheritance and the legality of marriages.



















1166


The Assize of Clarendon


Henry II (1133–1189)


Historians trace the genealogy of the modern-day grand jury to a royal hunting lodge in twelfth-century England. In Clarendon Palace in Wiltshire, King Henry II promulgated the Assize of Clarendon, providing the blueprint for one of the most significant procedural components of criminal law.


Traditionally, anyone could charge a person in England with a crime, although typically the crime’s victim pursued the charges. That changed in 1166, when Henry II created the Assize of Clarendon to enhance the crown’s power by supplanting the role of ecclesiastical courts. The Assize—which translates loosely as “to settle” or “to assess”—required twelve men from each locality to announce publicly and under oath those they suspected of crimes including murder, robbery, larceny, or harboring anyone who had committed those transgressions. The accused was then subjected to trial by ordeal, which usually ended in death. Ten years later, the Assize of Northampton expanded the list of crimes by adding forgery and arson. Over time, almost all serious crimes were included.


During the fourteenth century, the procedure underwent modification. Now a group of twenty-four knights selected by the county sheriff—a body known as le grande inquest—initiated prosecutions. The original group of twelve local men, however, had a new purpose; they became known as the petit jury, and they assumed responsibility for determining guilt or innocence after a trial. In the late eighteenth century, William Blackstone wrote in his Commentaries that the Magna Carta required a grand jury determination of probable cause and a vote by a petit jury at trial on whether there was sufficient evidence for conviction.


The role of the grand jury continued to evolve, and by the seventeenth century it had ceased to function as an enforcer for the crown and became instead a safeguard against arbitrary prosecutions. By the mid-seventeenth century, the English grand jury made its way to the American colonies, where it soon found a hallowed place in the Bill of Rights.


SEE ALSO The Magna Carta (1215); The Star Chamber (c. 1350); Bushel’s Case (1670); The Trial of John Peter Zenger (1735); The Bill of Rights (1791); Peremptory Challenges to Jury Selection (1986).
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Sculpted here on Canterbury Cathedral, King Henry II of England issued the Assize of Clarendon.



















c. 1200


Lex Mercatoria


In the thirteenth century, as the Renaissance spread from southern Europe, trade increased and commerce flourished. As business expanded, merchants fashioned an informal body of rules based on their own commercial customs and practices. These rules—collectively the lex mercatoria, or merchant law—became the governing doctrine for resolving commercial disputes in merchant courts that arose along major trading routes. As one of its principal advantages, uniform rules reduced uncertainty among foreign merchants doing business locally.


Although present throughout Europe, lex mercatoria grew quickly in England, where commerce was thriving in part due to the Magna Carta. The Great Charter commanded that all merchants have “safety and security in coming into England and in staying and traveling through England” and “to buy and sell without any unjust exactions.” As was the case throughout Europe, England also benefited from an abundance of annual markets and fairs throughout the country. Because those events generated significant revenues for the crown in the form of franchise fees, it was particularly important to afford merchants an avenue for the expeditious resolution of any commercial disputes. Instead of common-law courts, merchants turned to Courts of Piepowders and Courts of the Staple—the former from pieds poudréS, meaning dusty feet, in reference to the traders traveling from market to market; the latter from the Statute of the Staple, which in 1353 created regional centers (called staples from an Old French word for market) for trade in certain goods. That statute also directed that a merchant preside as judge to apply lex mercatoria.


The Uniform Commercial Code, introduced in 1952, today governs all contracts for the sale of goods in the U.S. and defines an agreement between contracting parties in part as “including … course of dealing or usage of trade,” a practice that derives directly from merchant law. Lex mercatoria also retains a role in modern jurisprudence among scholars engaged in the study of international law and the structure of commercial transactions in an increasingly globalized economy. Indeed, the preamble to the UNIDROIT Principles of International Commercial Contracts makes explicit reference to it.


SEE ALSO The Magna Carta (1215); Congressional Regulation of Commerce (1824); General Agreement on Tariffs and Trade (1948).
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This painting by Fritz Wagner (1872–1967) depicts merchants in a Dutch tavern.



















1215


The Magna Carta


Henry I (c. 1069–1135), King John (1167–1216), Stephen Langton (c. 1150–1228), Edward I (1239–1307)


On inheriting the throne in 1100, King Henry I of England issued (and then largely ignored) the Charter of Liberties, or Coronation Charter, which redressed abuses of power by his brother William II by establishing royal directives concerning the barons of the realm and church offices, among other points.


A century later, Henry’s great-grandson John had lost most of his French territories and a lot of money in trying to regain them. In 1214, he taxed the barons to finance an ultimately unsuccessful military campaign in France. The next year a group of barons, angry at John’s repeated violations of feudal and common law, rebelled. At Runnymede, between Windsor and the rebels’ camp at Staines, the king agreed to sign The Magna Carta (“great charter”).


Drafted by intercessor Stephen Langton, the archbishop of Canterbury, the Magna Carta and its sixty-three clauses became a symbol of the supremacy of constitution over king, guaranteeing a barons council, church rights, protection from illegal imprisonment, swift justice, and tax limitations. In Chapter 39, its best-known provision, the king pledged that “no freed man shall be taken, imprisoned, disseised, outlawed, banished, or in any way destroyed, nor will We proceed against him, except by the lawful judgment of his peers and by the LAW OF THE LAND.” That simple but sweeping prohibition ultimately serves as the foundation for due process of law. According to legal journalist James Podgers, “that King John agreed to sign a document affirming the principle that no one, not even a monarch, is above the law was historic.” Legal scholar A. E. Dick Howard notes that the document had “enormous significance in the development of one of our most precious ideals: the rule of law, a government of laws and not of men.”


But neither king nor barons ultimately obeyed it, and Pope Innocent III voided its legality, which triggered the First Barons’ War. Subsequent kings issued, ignored, and reissued the arrangement until Edward I confirmed it as a permanent statute in 1297, from which point it became the living cornerstone of Anglo-American constitutional law, explicitly invoked even eight centuries after its creation by the U.S. Supreme Court in rulings involving enemy combatants (2008) and petitioning the government (2011).


SEE ALSO Bushel’s Case (1670); The Habeas Corpus Act of 1679; Blackstone’s Commentaries (1765); The U.S. Constitution (1787); The Bill of Rights (1791); Universal Declaration of Human Rights (1948).
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This 1937 painting of King John and the Magna Carta by Boardman Robinson hangs in the Department of Justice building in Washington, D.C.



















1275


The Statutes of Westminster


Edward I (1239–1307)


Today we use the word statute to mean an act or, in the words of Black’s Law Dictionary, “A law passed by a legislative body.” But as English historians H. G. Richardson and George Sayles explain, that word didn’t come into common use until the end of the thirteenth century. Until then, enactments were called provisions or établissements.


Shortly after returning from the Ninth Crusade and ascending to the throne, King Edward I convened his first parliament at Westminster in 1275, which produced the first Statute of Westminster, its fifty-one clauses in Anglo-Norman (Old French) covering a full range of substantive legal areas as well as the administration of justice. In 1877, English historian William Stubbs called the statute “almost a code by itself ” because it provided common rights to all and free elections. Around that same time, law historian George Crabb praised Edward I for his efforts, dubbing him “the English Justinian.”


A second Statute of Westminster (II), enacted in 1285, contained fifty clauses and is best known for the establishment of two important doctrines: the estate “tail” in land (a device limiting succession in land ownership to the heirs of the original owner, thereby ensuring continued family ownership through succeeding generations); and the “action on the case,” a means of providing a remedy for wrongs not expressly recognized by the common law or for which there was no other known cause of action to provide redress. The third Statute of Westminster (III), enacted in 1290, proscribed subinfeudation, a practice by which feudal tenants leased part of their lands to others and collected payments from them to the detriment of the feudal tenant’s lord and successors.


The original Statute of Westminster continues to have relevance even today. In 2009, the New York Court of Appeals invoked one of its provisions for interpretive aid in a case concerning attorney deceit upon the court, noting that in a 1787 law the New York Legislature adopted language strikingly similar to the medieval enactment.


SEE ALSO The Justinian Code (529); The Assize of Clarendon (1166); The Magna Carta (1215); The U.S. Constitution (1787).
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The Palace of Westminster, where the Parliament of England and later Great Britain has convened since the reign of Edward I, sits on the banks of the River Thames.



















c. 1350


The Star Chamber


Legal scholar Elizabeth G. Thornburg writes that “to label a case a ‘Star Chamber proceeding’ today is a terrible insult—an accusation of gross procedural unfairness and abuse of power. But the story of the real Court of Star Chamber is considerably more complicated.” Historians trace the origins of the Court of Star Chamber to the latter half of the fourteenth century and its name—according to the leading theory—to the chamber’s ceiling, decorated in the medieval style with stars painted in gold.


The Court of Star Chamber began as an extension of the King’s Council, by which citizens sought legal help unavailable in the existing courts, thereby enabling the less fortunate to pursue claims against the wealthy. In 1487, Henry VII formalized the structure of the court, which had separated from the King’s Council, to consist of seven men: a bishop, the chancellor, two justices, the keeper of the Privy Seal, a lord, and the treasurer. As the Star Chamber evolved, however, and because it represented an extension of the crown, it came to create new laws. For example, it made crimes of libel, perjury, and conspiracy. However appropriate or necessary such laws were, the process inhibited political dissent and criminalized the expression of certain opinions. Proceedings in the Star Chamber generally deprived defendants of sufficient procedural rights, including trial by jury.


By the early 1600s, the Court of Star Chamber had ceased to function as an honorable institution of justice. Instead, it had become a political club wielded by the king to suppress opposition and punish dissent. The Long Parliament—the first gathering of that body since Charles I had dissolved the previous one eleven years earlier—abolished the Court of Star Chamber with the Habeas Corpus Act of 1640.


The physical court itself stood at the Palace of Westminster (better known in America as the Houses of Parliament) until 1806, when it was demolished. The ceiling that gave the chamber its name now hangs in Leasowe Castle in Cheshire, but its reputation remains in place, far and wide, as a metaphor for harsh and seemingly arbitrary legal or governmental decisions made in private.


SEE ALSO The Assize of Clarendon (1166); Bushel’s Case (1670); The Habeas Corpus Act of 1679; Legal Aid Societies (1876); The Right to Counsel in State Court (1963).
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The ceiling that gave the Star Chamber its name now hangs in Leasowe Castle.



















1431


The Trial of Joan of Arc


Jeanne d’Arc (1412–1431), Pierre Cauchon (1371–1442), Callixtus III (1378–1458)


By the time Jeanne d’Arc was twelve years old, she claimed to have seen visions of saints who encouraged her to help end the bloody Hundred Years’ War that already had been raging for decades between Plantagenet England and Valois France for dynastic control of the latter kingdom. At age sixteen, she began petitioning for a role in the military. The surviving historical record remains silent as to her leadership on the battlefield, but her dramatic presence helped reverse the tide of the war in favor of the French. Nevertheless, a series of military setbacks eventually led to her capture and prosecution for heresy by an English-supported church in Rouen, France, led by Pierre Cauchon, the bishop of Beauvais.


During her trial, church investigators suspected Joan of being a witch or sorceress because of her masculine tendencies and rebellious refusal to answer questions. Despite little evidence to support charges of heresy, Joan’s few recollections of her visions and her reluctance to wear women’s clothing—probably to avoid being raped in prison—sufficiently convinced Church officials that she was possessed of an immoral character. The legal failings of her trial were many: She faced a biased court conducting a private trial. She never heard the accusations against her, nor did she face the opposing witnesses. She couldn’t call her own witnesses or have counsel for her defense, and she was denied any right of appeal.


At the conclusion of the trial, which legal scholars have described as a travesty of justice, she was sentenced to death and burned at the stake on May 30, 1431, for contravening Deuteronomy 22:5, “The woman shall not wear that which pertaineth unto a man … for all that do so are abomination unto the LORD thy God.”


A quarter of a century later, after calls to overturn the verdict, Pope Callixtus III directed a new trial. In the end, the Church recognized its failure, and in 1456 the appellate ecclesiastical court declared her innocent by the same evidence that had led to her execution. Pope Benedict XV canonized her as a saint in 1920.


SEE ALSO The Trial of Socrates (399 BCE); The Salem Witchcraft Trials (1692).
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Later canonized by the Catholic Church, Joan of Arc—depicted in this 1898 painting from the side altar in the Cathedral of Our Lady in Antwerp, Belgium—is one of the best-known victims of religious persecution.
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