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Introduction:

A Five-Week Election Night Ends Up in the Supreme Court


LET ME START BY apologizing to my former students. Since I began teaching American politics and the judicial process as a graduate student in 1981, I have taught students that the president of the United States selected the justices who serve on the U.S. Supreme Court. So imagine my surprise when in December 2000, the justices of the Supreme Court selected the president. Well, at least it seemed that way.

If this were a novel or a movie, it would be considered unbelievable and would be panned by the critics. An American election is too close to call for more than a month. One state hangs in the balance—and that state is governed by the brother of one of the candidates. The person who has to certify the final election results is a partisan who was the cochair of that candidate’s state campaign for president. Further complicating the equation, that candidate’s father had been the country’s president and was a past director of the Central Intelligence Agency. But I’m getting ahead of the story.

On November 7, 2000, Americans went to the polls. Shortly after most of the polls in Florida closed (some in the state’s panhandle were still open), first one television network, then another, and then the rest colored the state blue to designate that Democratic candidate Vice President Al Gore had won its twenty-five electoral votes. Within a half-hour, Michigan and Pennsylvania were also colored blue and for all the world, it appeared that Gore was well on his way to keeping the White House in Democratic hands. Governor George W. Bush, watching the returns with his family in Texas, was mortified. His pollsters had assured him that he was going to prevail. Thickening the plot further was the fact that George W.’s brother, Jeb, was the governor of Florida. Jeb left the family dinner to work the phones. He told his older brother that the night was still young and the final returns would place the state in the Republican fold.

Around 10:30, the networks recanted: One by one, they changed the color of Florida from blue to neutral, indicating a toss-up again. Hours after many Americans were in bed, the networks turned Florida red, meaning the state had gone to Bush, and declared him the winner of the presidency. Supporters in front of the governor’s mansion in Austin celebrated. Gore, in his home state of Tennessee, was driving to his campaign headquarters to give his concession speech. Meanwhile, the numbers were changing: Bush’s lead in the real returns from Florida  was tightening by the moment. Suddenly, again, it was too close to call, and the networks again backed away from their projections. Gore, who had conceded to Bush on the phone, placed a second call to rescind his concession. American politics was about to move into uncharted territory.

Florida law required an automatic recount because of the close margin. If it is possible to conceive, things got even more tangled. The American public learned a whole new vocabulary: “hanging chads,” “pregnant chads,” and “dimpled chads.” The public, suddenly enthralled with politics, watched the proceedings. It was clear by the election results—an evenly split Senate, a closely divided House, and the presidential popular vote—that there was a great deal of discord in the nation. The wrangling divided the public still further. Foreign observers had a bit of fun at America’s expense. Some referred to America as a “banana republic.” Fidel Castro offered to send election observers from Cuba to preside over the recount.

But this is not a book about the election of 2000. Democrats and Republicans sent former Secretaries of State William Christopher and James Baker to the Sunshine State. They were followed by legions of attorneys and observers. When hundreds of lawyers descend on an area, can use of the courts be far behind? Many state courts got involved, as attorneys for Bush sued to certify the results and end the election, while attorneys for Gore sued to recount all the votes. The Florida Supreme Court, with all seven judges appointed by Democrats, eventually interceded and unanimously gave Gore a big victory, saying, in effect, that all the votes in Florida should be counted.

The Bush legal team appealed the decision to the U.S. Supreme Court, arguing that the Florida Supreme Court had overstepped its bounds and was exhibiting  judicial activism. Most analysts felt that the justices of the U.S. Supreme Court would demonstrate judicial restraint and simply refuse to accept the case. The justices confounded the experts by accepting the case and remanding it to the Florida Supreme Court for reevaluation. After a separate lower court decision favorable to Bush, the Florida Supreme Court, by a closer vote, essentially reinstated its initial ruling, ordering a full recount.

The Bush legal team went back to the U.S. Supreme Court, and the justices again agreed to hear the case, stopping the recount ordered by the Florida Supreme Court while the case proceeded. After oral arguments and a weekend of deliberations, the Court, by a 5-4 vote that broke along ideological grounds (the five most conservative justices supported the Bush side, and the four most liberal justices supported Gore), decided that it was too late for a full recount and that there were no objective standards for such a recount. In effect, by putting an end to the wrangling, the Supreme Court chose George W. Bush as president-elect. Days later, Gore conceded once and for all, saying he disagreed with the decision but would respect the process.
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Figure 1.1 Might Chief Justice Rehnquist have said something to George W. Bush? Cartoon by Laura Gunther.


Some argue that the justices were “forced” into accepting the case by the judicial activism of the Florida Supreme Court. The unsigned opinion for the majority concluded with a recognition that the Court was on dangerous turf:
None are more conscious of the vital limits on judicial authority than are the members of this Court, and none stand in more admiration of the Constitution’s design to leave the selection of the President to the people, through their legislatures, and to the political sphere. When contending parties invoke the process of the courts, however, it becomes our unsought responsibility to resolve the federal and constitutional issues the judicial system has been forced to confront.





What gave the U.S. Supreme Court the authority to intervene in the dispute? Should the Court have stayed out of the controversy? The constitutional provisions covering such situations are vague, as are the statutory provisions dealing with voting. Did the justices use their own views and their own preferences, rather than legal factors such as precedent, statutory authority, or relevant constitutional provisions? In her dissent, Justice Ruth Bader Ginsburg charged that the five justices who were willing to interfere with the judgment of a state court had long traditions of giving state governments and courts a great deal of discretion and control over their jurisdictions.1 If this was a question of state law, shouldn’t the Florida courts, and not a federal court, make the decision?

The divisions on the Court were sharp and visible to the public. Justice Stephen Breyer claimed, “There is no justification for the majority’s remedy, which is simply to reverse the lower court and halt the recount entirely.” He concluded, “I fear that in order to bring this agonizingly long election process to a definitive conclusion, we have not adequately attended to that necessary ‘check upon our exercise of power,’ ‘our own sense of self-restraint.’”

Many analysts were critical of the Supreme Court for getting involved in an issue that was outside its business. The nine unelected justices had decided the election was over by the narrowest of margins, reflecting the divisions in the public. By carrying Florida, Bush had won the electoral vote. However, some charged that because the Supreme Court had not allowed the state to finish its recount, he was not the actual winner in Florida. In addition, Gore had won the national popular vote. Many argued that the Court had overstepped its authority. They claimed it had put its institutional reputation and legitimacy on the line. Justice John Paul Stevens joined the chorus of criticism in his dissent: “Time will one day heal the wound to that confidence that will be inflicted by today’s decision. One thing, however, is certain. Although we may never know with complete certainty the identity of the winner of this year’s presidential election, the identity of the loser is perfectly clear. It is the nation’s confidence in the judge as an impartial guardian of the rule of law.” Would this decision become a self-inflicted wound that permanently harms the Supreme Court?

This book cannot conclusively answer these questions, but it can provide a context for addressing such questions and for considering one of the classic dilemmas of American politics: What is the appropriate role of the U.S. Supreme Court? The facts that spawned Bush v. Gore are not likely to recur anytime soon. But the Supreme Court will continue to make important decisions and become embroiled in controversies. Questions will continue to arise: Should the Supreme Court be an active policymaker like Congress and the president? What factors are legitimate for justices to consider when making a decision? There is a great deal of controversy over the appropriate role of the Supreme Court. I will define the scope of that controversy and the terms legitimacy, judicial activism, and judicial restraint as a prelude to a discussion of this dilemma of American politics.




Note 


1   The majority argued that it needed to protect the state legislature’s authority from the state courts.





1

The Supreme Court: Law or Politics?


THE IMAGE ARE BURNED into the American psyche, shown on the evening news and emblazoned on the front page of newspapers: Angry white parents on school grounds and at school board meetings protest the busing of their children to achieve racial balance; right-to-life protesters, often brandishing pictures of a partially formed fetus, picket a clinic and loudly urge women to reconsider the decision to abort their pregnancies; a male denounces a company’s decision to promote a woman he considers less qualified or less experienced to the position he sought. Abortion, busing, and affirmative action are three of the most controversial issues in American society, and they share some important features. First, the Constitution is silent about each of these issues. Second, major landmark decisions made by the U.S. Supreme Court virtually define public policy in these issue areas, which is noteworthy, in part, because the nine justices of the Supreme Court, who are unelected, have become policymakers—typically thought to be the domain of elected officials. In addition, justices are appointed for life, and once appointed they are largely beyond the reach of the public, Congress, and the president.

In The Federalist Papers, Alexander Hamilton referred to the judiciary as “the least dangerous branch of government.” For many years, or according to the judicial myth (the view that courts are neutral arbiters who do not make the law but find the law), courts and judges were not viewed as policymakers. Yet as early as the nineteenth century, Alexis de Tocqueville, a foreign observer of American politics, wrote, “There is hardly a political question in the United States which does not sooner or later turn into a judicial one.” In the 1930s and again since the 1950s, when people have criticized the Supreme Court, it has not been because it was too weak or unwilling to exercise its authority. Rather, it has been because the Supreme Court was seen as an “imperial judiciary” by those who believe that all courts to a degree, but especially the Supreme Court, have become a supreme power by abusing their authority. How are these apparently contradictory notions reconciled? Today, concern for the policymaking activities of courts is the subject of political debate and scholarly attention. These concerns were brought into sharp focus in Bush v. Gore.


One of the classical dilemmas in American politics and the subject of this book is, What is the appropriate role for the U.S. Supreme Court? The question comes  down to the policymaking activity of the Court: Should the Court, because its members are unelected or because it deals with questions of a legal nature, be a policymaker? The public has long been conditioned to believe that the law and legal questions require disinterested decisions. The statue of Thebes, blindfolded and holding the scales of justice, is the image of law in the United States. It is often noted that the Court “lacks the sword and the purse,” meaning it cannot enforce its own decisions. Should the Court, despite these weaknesses, be a coequal branch of government charged with making public policy?

In establishing the blueprint for our form of government, the framers of the Constitution were guided by historical precedent and political theory. Borrowing liberally from Montesquieu and Locke, they sought to establish a limited government, controlled by separating legislative, executive, and judicial powers and giving each branch some authority to check the other branches. The constitutional notion of separation of powers suggests that Congress makes the laws, the president executes them, and the Supreme Court interprets them. Theoretically, this configuration divides the policy process into neat stages: Public officials and external actors approach the government in the agenda stage, Congress formulates and adopts a solution, and the president and the bureaucracy implement the program. The Supreme Court may be asked to interpret provisions or assess their constitutionality. In reality, these stages blur; American politics is not so neat.

In considering the controversy over the appropriate role of the Court, this book examines a number of dimensions of the dilemma. The current debate was fueled by the controversial decision to end the recount in Florida. But the nature of the debate has changed over time. An argument is considered normative if it prescribes what ought to be. Normative propositions are value judgments that can be neither proved nor disproved. An empirical argument, on the other hand, is based on what is. Empirical propositions are based on evidence. In the beginning, broad normative notions of democratic theory and institutional concerns dominated arguments about the appropriate role for the Court. Based on the fact that the justices are not elected, and given the perceived constraints on judicial power, analysts have argued on normative grounds that the Court should not make public policy. More recently, an empirical dimension regarding the capacity of the Court to make effective policy has been added to the normative concerns.

This is not a book that systematically examines all aspects of the Supreme Court; there are already a number of excellent treatments available (Baum 2001 and O’Brien 2000 are two of the most popular). Rather, this is an examination of one of the most important and enduring issues in American politics: the debate over the appropriate role of the Supreme Court in American politics.




Defining the Dilemma 

The dilemma of the appropriate role of the Court is usually framed in terms of judicial restraint and judicial activism. I define these in broad terms to reflect a number of elements of decisionmaking.

Judicial restraint is defined as the Court’s willingness to confine the use and extent of its power. Judicial restraint follows the notion that because justices are unelected and the Supreme Court is relatively weak, the Court should operate at the margins and avoid making public policy. Restraint normally means that the justices will faithfully apply precedents (previous decisions of the Court in similar cases) and defer to the elected branches. The normative view of courts typically holds that the exercise of restraint by judges is considered the ideal and appropriate use of judicial power. Institutionally, judicial restraint means that the Supreme Court should interpret the law, rather than make the law. Congress and the president should make public policy, rather than the Court. As a consequence, the Court should make narrow decisions. The Court, then, is a relatively weak branch of government that has to rely on its institutional legitimacy (its authority) to preserve its power (Baum 2001, 5-6).

Judicial activism, on the other hand, indicates the Court’s willingness to make significant changes in public policy. Activism occurs when the justices go beyond the Court’s limitations and “make” law, rather than merely interpret it. For individual justices, activism and restraint are often considered functions of the extent to which their own political beliefs and values influence their decisions (Wolfe 1997, 1). Institutionally, judicial activism means that the Supreme Court is willing to exercise its power to the fullest, make sweeping public policy, and ignore existing precedents and the elected branches. Activism is frequently criticized as beyond the scope of judicial power, and judicial activism has been used as a code word to express disapproval with a decision, a justice, or the Court (Justice 1997b, 302). Critics charge that the Court risks its legitimacy when it is too activist.

In theory, there are differences in how broadly justices decide cases. Proponents of judicial restraint would concentrate on interpreting precedents, statutes, and constitutional provisions according to some defined principles and would defer to the elected branches and existing precedents. Presumably a Supreme Court decision based on legal factors would have a great deal of legitimacy attached to it.

Judicial activism, on the other hand, sees justices as aggressive policymakers who use the vagueness of statutory and constitutional provisions as an opportunity to pursue their policy goals (using so-called extralegal factors). Critics charge that justices often “legislate” from the bench and that courts have become “super-legislatures,” making the law rather than finding it. Further, critics claim, the

Court is making increasingly broader decisions that go far beyond the two parties in the case. Expansive lawmaking or policymaking by unelected justices exposes the Court to criticism that could undermine its legitimacy. But I’m getting a little ahead of the story. I have some details to fill in first.

It is important to note that though many people equate judicial activism with liberalism and restraint with being conservative, these connections are not necessarily accurate. An activist Court could be liberal or conservative, depending on its policy goals. Similarly, a liberal Court could exhibit restraint by following precedent or deferring to the elected branches, as could a conservative Court.

I have been using the term legitimacy. Concern for the legitimacy of the Supreme Court is an important component of the dilemma. If the Court oversteps its boundaries, it risks losing its legitimacy. Legitimacy can be defined in a number of ways. Most simply, it refers to the authority of the institution (in this case, the Supreme Court). Legitimacy is a characteristic of a political institution whereby it has both a legal and a perceived right to make binding decisions. Legitimacy is granted to an institution by the public when it conforms to its established procedures (Shafritz 1992, 334). Because legitimacy means having the approval of others, the condition of being believable is crucial to the Court’s ability to fulfill its perceived roles (Lawson 1993, 41). In short, political legitimacy means having widespread approval for the way one exercises political power.

Normative ideals suggest that exercising restraint, using the proper bases for decisions, and making narrow decisions would grant the Court greater legitimacy than activism, which uses extralegal factors and makes broader policy decisions. If the answer was that easy, though, there would be no need for the remainder of this book. There are a number of dimensions to the dilemma concerning the appropriate role of the Court and its policymaking.




Making Public Policy: Does the Supreme Court Take Part? 

When Americans think of public policy, they normally consider Congress and the president as the sources. Democratic theory considers these to be the appropriate locations for policymaking. After all, if the public is unhappy with the policies that emerge from the White House or the Capitol, voters can throw the scoundrels out of office in the next national election. When the justices announce a decision such as Roe v. Wade (1973) that may offend as many people as it pleases, the public seems helpless. There is no November election to remove Chief Justice William Rehnquist, who opposes the constitutional right to reproductive freedom, or Justice John Paul Stevens, who supports a woman’s right to choose.

Despite the activities of the Supreme Court in areas such as school desegregation, abortion, and freedom of expression, there has been a long-term reluctance to view the Court and the justices as active policymakers. Part of this reluctance stems from the venerable judicial myth that judges do not make the law, but they find the law in the Constitution and existing precedents and apply it. Remnants of that belief have filtered into the widely held normative view that unelected judges should not make policy because they are unfettered by those devices that define representative and democratic governance. Vigorous academic debates about the proper role of the Court (Bickel 1975; Bork 1990; McDowell 1982), the relative merits of judicial activism (Perry 1982; Tribe 1985; Miller 1982b) and judicial restraint (Bickel 1975; Berger 1977; Wolfe 1997), the appropriate standards for judicial review (Choper 1980; Wechsler 1959), and acceptable ways of interpreting the Constitution (Ducat 1978; Goldstein 1991) have inspired debate among public officials (Meese 1985; Brennan 1986; 1987). More recently, arguments opposing judicial policymaking have been substantiated by studies suggesting that the courts lack the capacity to make public policy (Horowitz 1977), that the judiciary is constrained in its abilities, and that analysts have exaggerated the impact of the courts on public policy and society (Rosenberg 1991).

If the justices of the Supreme Court are not policymakers, then there is no reason for concern. After listening to the justices’ public comments at their confirmation hearings, citizens might well believe that justices do not make public policy. Law and politics are often thought of as comprising different ends of a hypothetical continuum. Law is conceived of as neutral and above politics. The legal realm is typically distinguished from public policymaking, and courts are supposedly neutral arbiters.

Despite the public protests and statements to the contrary by virtually every nominee to the Supreme Court, particularly when addressing the Senate Judiciary Committee,1 justices are in an institutional position to make public policy and their decisions contribute to the authoritative allocation of values that emanate from the Supreme Court. Furthermore, their behavior once they reach the Court belies their statements that they come with no agenda and no preconceived notions about the issues that reach them as cases. In most issue domains, research shows that justices exhibit consistency in their decisionmaking that reflects their long-held values and attitudes (Segal and Spaeth 1993).

The Supreme Court is a legal institution, to be sure. As Lawrence Baum (2001, 3) notes, the Court makes decisions “within the framework of the law.” That does not mean that it is not also a political institution. The Court hears arguments on some of the most controversial issues of the day. The perceived distinctions between the legal and political represent a false dichotomy. As Oliver Wendell Holmes remarked, “Every important principle which is developed by litigation is,  in fact and at bottom, the result of more or less definitely understood views of public policy” (Wahlbeck 1997, 779). To determine whether justices make public policy requires first defining the concept.


Public policy has been defined in a number of ways to describe processes by which issues are considered or ignored (Baumgartner and Jones 1993; Kingdon 1995, 3); the work of governmental institutions; and various substantive outcomes, such as “energy policy” or “economic policy” (Dunn 1981, 46—47; Smith 1993). Policy constitutes the responses and nonresponses to perceived problems. Policy has been defined as the establishment and application of “authoritative rules by which government institutions seek to influence the operation of government and to shape society as a whole” (Baum 2001, 4).

As the third and “least dangerous branch” (The Federalist 78), the judiciary was charged with interpreting the Constitution and statutes. Presumably, this responsibility could be discharged by applying past precedents without making public policy; thus, unelected judges could avoid substituting their preferences for those of elected officials. Indeed, justices sometimes compare themselves with the referees or umpires at a sporting event: They do not make the rules of the game; they merely apply them. There is an increasing recognition, however grudging, that all courts, regardless of their station in the federal or state judicial system, are policymakers, whatever the definition ascribed to policy. Indeed, the baseball umpire with the wide strike zone, or the proverbial Russian judge at an international gymnastics competition, affects the eventual outcome of the contest. There remains controversy over the proper role of the judicial branch and the extent to which courts should make policy, but it is evident that judges are important policymakers.

Two quotes by justices who served together on the Supreme Court reflect the different notions of whether judges make policy. A classic quotation by Justice Owen Roberts sums up the contention that justices do not make policy:
It is sometimes said that the court assumes a power to overrule or control the action of the people’s representatives. This is a misconception. The Constitution is the supreme law of the land ordained and established by the people.... When an act of Congress is appropriately challenged in the courts as not conforming to the constitutional mandate the judicial branch of the Government has only one duty—to lay the article of the Constitution which is invoked beside the statute which is challenged and to decide whether the latter squares with the former. (United States v. Butler 297 US 1 [1935])





Contrast that with a statement by Chief Justice Charles Evan Hughes: “We live under a Constitution, but the Constitution is what judges say it is” (Wolfe 1997, 30).

These competing conceptions remain in force today. When presidents are considering nominating a prospective justice to the Supreme Court, they invariably say that they want someone who will interpret the law rather than make it. They want someone who will apply legal principles rather than make policy from the bench. A senator who rises in the chamber to state an objection or support for the nominee uses the same phrases. In essence, that senator wants someone who will not legislate from the Court and who will leave lawmaking to the branches that the Constitution constructed for that purpose. Certainly, elected officials are smart enough to know that when the justices issue a decision, it has the force of law and changes the nature of the relationship between the state and the individual or between two individuals. What they are seeking is a minimal amount of aggressive lawmaking by the unelected justice, but they are also seeking to appoint and confirm a justice who will reflect their views.

It is a truism that American courts make law; they always have made law, and presumably they always will (Gambitta, May, Foster 1981, 9). Judges in medieval England made law through common law practices. American judges did the same thing. Common law refers to laws made by judges that occurred in the absence of any statutory provisions. As legislatures wrote more laws, there was less common law for judges to make.

Lawmaking or policymaking also occurs when judges fill gaps in existing statutes and when they interpret statutes, administrative rules and regulations, executive orders, and previous judicial decisions. Courts make policy when they interpret constitutional provisions or decide whether an action is constitutional. To paraphrase Bishop Hoadley, the person with the authority to interpret the law is truly the lawgiver. In some senses, interpretation equals the power to govern (Miller 1982a, 170).

That is a great deal of authority and power, to be sure. However, courts have not limited themselves to simply striking down laws. They have also issued positive edicts, prescribing governmental behavior, and establishing official state policy. Not only do courts decide individual cases but they construct legal rules and design social remedies, such as busing, that go beyond the individual litigants. Litigation beckons the courts to get involved with the controversial issues of the day (Gambitta, May, and Foster 1981, 11), an involvement that has led many to the conclusion that courts govern America.

It is clear that when the justices unanimously decided that it was illegal to segregate white and black students (Brown v. Board of Education [1954]), the Court was making public policy. When a majority of the justices ruled that police must have a warrant to search a home (Mapp v. Ohio [1961]) and must read a suspect his rights (Miranda v. Arizona [1965]), the Court was making policy. No one  seems concerned when the Court chooses to uphold a legislative act or interprets the statute in a manner that seems consistent with the intent of the Congress that passed it. Whether the Court issues a major landmark or a relatively minor decision, the justices choose one party over another. In doing so, the Court allocates some authoritative value, a central component of policymaking. More importantly, the Court’s decision sets a precedent or a guide for the lower courts. Even if the decision does not have wide-ranging effects and goes largely unnoticed, it is a substantive choice between two competing principles. It is clear that judicial policymaking is inevitable, but activism is a matter of choice.

The policy that emerges from the Supreme Court has some similarities to the policies issued by the elected branches of government. To be sure, the Court operates under a series of constraints that are unlike those facing the other branches, including the fact that the Court lacks “the sword and the purse.” In a broad sense, decisions of the Court—like presidential decrees, administrative regulations, and congressional legislation—carry legitimacy. Supreme Court decisions, however, carry additional weight: They carry the force of the Constitution because many cases involve some interpretation of that document’s provisions.
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