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PREFACE


DONALD TRUMP’S SURPRISE VICTORY OVER HILLARY CLINTON on November 8, 2016, upended most people’s expectations of what public policy in this country—including criminal justice reform—would look like over the next four years, if not the next forty. Clinton had met with Black Lives Matters leaders and laid out a proposal for “end-to-end reform” of the criminal justice system; Donald Trump had surrounded himself with “tough-on-crime” advisers including Rudolph Giuliani and spoken favorably of now-discredited aggressive crime control policies like stop-and-frisk.


Yet that fateful Tuesday night was not a defeat for criminal justice reform. Far from it. As voters elected Donald Trump, they also passed a large number of criminal justice referendums—many of them (although, importantly, not all) reform-oriented—and voted out several tough-on-crime prosecutors in red and blue states alike. Consider Oklahoma: while Trump got 65 percent of the vote, the state also passed State Questions 780 and 781, which downgraded many drug possession and property offenses from felonies to misdemeanors, and required that the savings from the resulting reduced prison costs be directed to mental health and drug treatment programs.


Within days, dozens of articles appeared, all making the same point: somehow, surprisingly, criminal justice reform seemed poised to survive even under a Trump administration. Well, yes and no. Reform efforts will continue. Many voters, even those who voted for Trump, still seem to support cutting back prison populations, despite crime rising somewhat in 2015 and despite Trump’s rhetoric. One point I make in this book is that the federal government has little control over criminal justice reform, which is predominantly a state and local endeavor. As long as local voters favor reform, it will move ahead. And Election Day 2016’s results suggest that many voters do.


At the same time, reformers still don’t understand the root causes of mass incarceration, so many reforms will be ineffective, if not outright failures. Election Night offers a clear case study. Not all the successful ballot questions on criminal justice matters were reform-oriented; some were aimed at making laws harsher. An important split emerged. The reform questions focused on nonviolent drug and property crimes. The tougher-on-crime referendums, however, dealt with violent offenses and included proposals to speed up the death penalty process (passed in red Oklahoma and blue California) and a victim’s-rights law called Marsy’s Law that is so expansive that even prosecutors opposed it.


These results fit a common pattern in criminal justice reform, which for years has been premised on the idea that we can scale back our prison population primarily by targeting low-level, nonviolent crimes. A major theme of this book is that this is wrong: a majority of people in prison have been convicted of violent crimes, and an even greater number have engaged in violent behavior. Until we accept that meaningful prison reform means changing how we punish violent crimes, true reform will not be possible.


A similar misperception shapes the debate over private prisons. Such institutions receive significant attention and criticism, but their overall impact on prison growth is slight: only about 8 percent of prisoners are in private prisons, and there is no evidence that states that rely on private prisons are any more punitive than those that do not. So although private prison firms saw their stock prices soar in the aftermath of Trump’s victory—and even if more prisoners are sent to private prisons in the coming years—reformers’ attention should aim at individuals who play a much bigger role in supporting punitive policies and driving incarceration trends, including state and county politicians with prisons in their districts, and at prison guard unions. Yet these public-sector groups continue to face little scrutiny. In short, the state and local commitment to reform may endure. But because that commitment remains focused on the relatively unimportant factors behind prison growth, it continues to ignore the most important causes of this national shame.


John Pfaff


NOVEMBER 2016












INTRODUCTION


AMERICAN EXCEPTIONALISM


THE STATISTICS ARE AS SIMPLE AS THEY ARE SHOCKING: THE United States is home to 5 percent of the world’s population but 25 percent of its prisoners. We have more total prisoners than any other country in the world, and we have the world ‘s highest incarceration rate, one that is four to eight times higher than those in other liberal democracies, including Canada, England, and Germany.1 Even repressive regimes like Russia and Cuba have fewer people behind bars and lower incarceration rates.


It wasn’t always like this. Just forty years ago, in the 1970s, our incarceration rate was one-fifth what it is today. It was comparable to that of most European countries, and it had been relatively stable all the way back to the mid- to late 1800s. It was, in short, nothing out of the ordinary.


In fact, the prison boom started so suddenly that it caught most observers by surprise. In 1979, a leading academic wrote that the incarceration rate would always remain fairly constant, because if it climbed too high, state governments would adjust policies to push it back down.2 As Figure 1 makes clear, however, the timing of that paper could not have been worse. The number of people in state or federal prisons rose from just under 200,000 in 1972 to over 1.56 million in 2014; the incarceration rate grew from 93 per 100,000 to 498 per 100,000 (peaking at 536 per 100,000 in 2008). Another 700,000 people are in county jails on any given day, more than two-thirds of whom have not been convicted of any crime and are simply awaiting trial.3


Figure 1 US Incarceration Rates, 1925–2014
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Source: Patrick A. Langan, John V. Fundis, Lawrence A. Greenfield, and Victoria W. Schneider, “Historical Statistics on Prisoners in State and Federal Institutions, Year-End 1925-1986,” US Department of Justice, December 1986, accessed October 11, 2016, www.bjs.gov/content/pub/pdf/hesus5084.pdf, and US Department of Justice, Bureau of Justice Statistics, “Data Collection: NPS Program,” www.bjs.gov/index.ctm?ty=dcdetail&iid=269.


Remarkably, these numbers understate how many people are locked in prisons and jails each year. In 2014, approximately 2.2 million people were in state or federal prisons at some point, and perhaps as many as 12 million passed through county jails.4 Although the data are patchy, it’s clear that tens of millions of Americans have spent time in prison or jail since the 1970s. Historians, sociologists, criminologists, and economists disagree over exactly what changed in the 1970s that caused the surge, but clearly something—or a lot of things—changed, and our prison populations took an unprecedented turn.


Figure 2 Crime Trends, 1960–2014 
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Source: US Department of Justice, FBI, “Uniform Crime Reports,” www.bjs.gov/.


One clear cause was rising crime. Starting around 1960, crime rates started to climb steadily. By 1980, violent crime rates had risen by over 250 percent, and property crime rates by over 200 percent; after a brief lull in the early 1980s, violent crime spiked again in 1984, peaking in 1991 at almost 400 percent of its 1960 level (more or less).5 By the start of the 1990s, violent crime in America had never been worse, and property crime remained as bad as it had been in 1980. (See Figure 2.)


It’s not surprising, then, that prison populations also increased sharply during these decades. Surely this was in part just a mechanistic response, since more crime leads to more arrests, and thus to more convictions and more prisoners. But a mechanistic response cannot fully explain what happened with incarceration. The impact of rising crime on prison populations is difficult to measure empirically, and it can only be done with a fair amount of uncertainty, but the best estimate of that impact suggests that rising crime over the 1970s and 1980s can explain, at most, just half the increase in prison populations over those two decades. And that relationship likely weakened during the 1990s, as prison populations continued to rise even as crime declined.


Few, however, pushed back against this relentlessly rising incarceration rate. During the 1980s and 1990s, support for increased incarceration was strong. Crime was rising throughout the 1980s, making tough-on-crime policies popular, and although crime began a slow and steady decline in the 1990s, many viewed incarceration as a primary cause of that decline and thus continued to support it. There were some brief calls for reform at the start of the 2000s, as crime continued to decline and state budgets contracted in the wake of the dot-com crash, but they were fleeting. Economic recovery came quickly, and any nascent reform efforts quickly foundered.6 With the fiscal crisis of 2008, reformers revived their efforts, and the movement finally started to pick up steam. With prison populations at all-time highs and crime dropping to forty-year lows during a fiscal collapse far deeper and more sustained than the 2000 contraction, the opportunity to push for real reform seemed to be at hand.


In fact, the confluence of low crime and tight budgets has led to a surprisingly bipartisan push for reform during a time when those on the Left and the Right can barely agree on whether it is raining outside. Coalitions have brought together not just left-leaning reformers who have long opposed the social costs and the disparate racial impacts of our prison system, but also a complicated assortment of conservatives, including both budget hawks, who now prioritize cutting corrections budgets over their traditional tough-on-crime perspectives, and conservatives who are more ideologically committed to reform, such as redemption-focused evangelicals.7


In 2010, for the first time since 1972, the US prison population edged downward. And then it continued to fall for three of the next four years. By the end of 2014, the last year for which we have national data, it was about 4 percent smaller than it had been in 2010.8 That’s not a large drop, and certainly not one that challenges our position at the top of the international incarceration tables, but—perhaps!—it’s a sign of things to come.


For reformers hoping to make deep cuts to our prison populations, these may seem like exciting times. State and federal prison populations are dropping, and every month or so it seems like someone is introducing a new bill in a state legislature or in Congress to change the system even more. The issue is also becoming popular among members of the general public. In a survey of registered US voters by the Pew Research Center in early 2016, 44 percent of all respondents said they believed that “reforming the criminal justice system should be a top priority”; the percentage rose to 73 percent for black respondents and 48 percent for Hispanics.9 By the start of 2016, the nascent Black Lives Matter movement had forced Democratic presidential candidates to address criminal justice issues more candidly and more often, especially as they pertained to race. Because of all this, many think the reform movement is making great strides.


I am not so optimistic.


At the heart of my pessimism is the fact that the current reform efforts rely on a conventional wisdom about prison (population) growth—what I will call the “Standard Story”—that either substantially oversimplifies or simply gets wrong the factors driving the incarceration epidemic. Reforms built on misconceptions will disappoint at best and fail at worst. My motivation for writing this book is to highlight the mistakes and shortcomings of the Standard Story; to point out the more important, but generally underappreciated, causes of prison growth; and to suggest a set of reforms that are more likely to yield durable change, but that so far seem to be all too absent from reform conversations.


The core failing of the Standard Story is that it consistently puts the spotlight on statistics and events that are shocking but, in the grand scheme of things, not truly important for solving the problems we face. As a result, it gives too little attention to the more mundane-sounding yet far more influential causes of prison growth. For example, a core claim of the Story, made perhaps most forcefully by Michelle Alexander in her book The New Jim Crow: Mass Incarceration in the Age of Color-Blindness, is that our decision to lock up innumerable low-level drug offenders through the “war on drugs” is primarily responsible for driving up our prison populations. In reality, only about 16 percent of state prisoners are serving time on drug charges—and very few of them, perhaps only around 5 or 6 percent of that group, are both low level and nonviolent.10 At the same time, more than half of all people in state prisons have been convicted of a violent crime. A strategy based on decriminalizing drugs will thus disappoint—and disappoint significantly. Yet we see little to no efforts to reform the treatment of people convicted of violent crimes.


The Standard Story also argues that increasingly long prison sentences have driven growth, and thus that cutting back sentences would effectively cut prison populations. President Barack Obama made this claim in a major 2015 speech, and it has been made repeatedly before and after by innumerable academics, journalists, and policymakers. The claim isn’t exactly wrong: by international standards our sentences are long, and if people spent less time in prison, obviously prison populations would decline. In practice, however, most people serve short stints in prison, on the order of one to three years, and there’s not a lot of evidence that the amount of time spent in prison has changed that much—not just over the 1990s, 2000s, and 2010s, but quite possibly over almost the entire prison boom.


The far more significant change, as I will explain more fully throughout this book, is the increased rate at which people get sent to prison in the first place. The primary driver of incarceration is increased prosecutorial toughness when it comes to charging people, not longer sentences. Stopping prosecutors from sending people to prison to start with would be far more effective in cutting incarceration rates than reducing the amount of time prisoners spend in prison once they get there—and this fact points to a very different set of reforms than those generally proposed.


The Standard Story also talks extensively about the “prison industrial complex”—a term made famous by journalist Eric Schlosser—and the power of the companies that run private prisons.11 Tellingly, when 2016 presidential candidate Bernie Sanders decided to show his concern for criminal justice reform, his first step was to submit a law that attempted to ban private prisons altogether. For her part, Hillary Clinton publicly returned the relatively meager campaign donations she had received from private-prison executives once it became public that the donations had been made.


Private spending and private lobbying, however, are not the real financial and political engines behind prison growth. Public revenue and public-sector union lobbying are far more important. As states and counties have become wealthier, they have spent more on corrections (and everything else), and reining in that spending is much harder to do than limiting private firms’ access to corrections contracts. Similarly, the real political powers behind prison growth are the public officials who benefit from large prisons: the politicians in districts with prisons, along with the prison guards who staff them and the public-sector unions who represent the guards.


There is one central aspect of the Standard Story, however, with which I agree: the critical role that race has played in driving up prison populations. Race does not come up much at the start of this book, where I focus on defining the factors causing mass incarceration. Showing that recent prison growth has been driven primarily by increased felony filings by prosecutors does not require an extensive analysis of race and punishment.


When turning to solutions, however, race becomes much more important. To figure out what we must do to responsibly reduce the prison population, we must understand why we have seen the results that we have—and that implicates race (along with class and other factors).12 To address why prosecutors have become more aggressive in filing charges, for example, we must think about the impact of racial segregation. Urban prosecutors are elected at the county level, where political power is concentrated in the wealthier, whiter suburbs, while crimes disproportionately occur in the poorer urban cores with higher populations of people of color. This segregation of costs and benefits is a racial story more than anything else. Identifying prosecutorial aggressiveness as a driver of growth does not necessarily require much consideration of race and punishment—but correcting it does.


Despite my criticisms of the Standard Story, I believe that sizable cuts in the US incarceration rate are possible. But I believe that they will be harder to achieve than many hope, and that they will be far more tentative and vulnerable to reversal than many expect. There will be no moment when legislators sign a bill that will definitively end mass incarceration, allowing reformers to declare victory. The Standard Story explanation suggests that this may be possible. It is not.


To really change prison populations, we need a better model of what caused prison growth and what can reverse it. This book provides that model, reinterpreting the data used to support the Standard Story and calling on data that account has overlooked. In the end, this approach will suggest a set of solutions remarkably different from the ones typically proposed.


WHAT DO WE MEAN BY “MASS INCARCERATION”?


Before we jump into what has or has not caused “mass incarceration,” it may help to ask what exactly that term means. Although widely used, it has no precise definition, and it is impossible to say at what point our incarceration rate moved from normal to high to “mass.”13 Furthermore, although pretty much everyone agrees that we need to move away from today’s “mass” incarceration to something less, what that number should be is unclear.14 Most targets—like Cut50’s goal of “cut it in half”—seem to be chosen more for their intuitive appeal than for their precise policy implications.15 The criticisms over “mass incarceration” essentially boil down to claims that we have too many people in prison, although we don’t really know how many too many; and that we should reduce that number, although we don’t really know what the new goal should be.


Part of the problem is that no one has provided a metric for determining how many people in prison is “too many” (except perhaps prison abolitionists, for whom it is any number much greater than zero). Should we rely on some sort of strict cost-benefit analysis—and if so, what sorts of costs and benefits should we include? Does harm to the inmate count, for example, or harm to the inmate’s family? And are there other moral values, such as retributivism or mercy, that argue for more or fewer people in prison, independent of any effect on crime or safety or budgets?


Further complicating efforts to determine where “mass” incarceration starts is the fact that it’s not even clear how to define the incarceration rate. Traditionally we look at the number of prisoners per 100,000 people (as in Figure 1). Another way to measure the US incarceration rate is by the number of people imprisoned per 1,000 violent or property crimes, and these statistics tell a very different story. In the first method, incarceration probably becomes “mass” sometime in the late 1980s or early 1990s, by which point it had practically tripled from its mid-1970s levels. The second method, shown in Figure 3, demonstrates that when we scale by crime, not population, incarceration doesn’t turn “mass” until sometime in the late 1990s or 2000s, well into the crime drop that began in 1991.


Figure 3 Prisoners per 1,000 Violent or Property Crimes, 1960–2014
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Source: US Department of Justice, FBI, “Uniform Crime Reports,” and Bureau of Justice Statistics, “Data Collection: NPS Program,” www.bjs.gov/index.cfm?ty.


Neither of these methods is right or wrong. They simply represent two different ways of thinking about the incarceration rate, one in general historical terms, the other in terms that account for trends in crime. But they have quite distinct implications about where we now stand and about where we should aim to return. On top of all this, our ability to choose a new “target” incarceration rate is hampered by the fact that we lack a good understanding of the extent to which prison reduces crime. We perhaps know enough to make some broad claims—such as that rising incarceration has little effect on crime today—but we are constrained by not really knowing how much crime each additional prison admission prevents.


In fact, at every turn, efforts to measure the gains and costs of incarceration confront a host of empirical blind spots, an unfortunately all-too-common problem when studying crime and punishment. We lack clear estimates of how many crimes each person sent to prison would have committed if they had not been sent to prison. Nor do we fully understand how that kind of figure might have changed over time. Furthermore, there are all sorts of collateral costs that come from being sent to prison—lost income and family connections, diminished health—that are hard to measure. The possible benefits of incarceration are also hard to calculate, from the benefits to potential victims who escaped harm to the benefits to the general public that come from simply feeling safer.


Yet for all the difficulty with establishing the “ideal” level of incarceration, we can still say with some confidence that prison populations are too large today. Prison growth has certainly started to exhibit diminishing returns. In the 1970s and early 1980s, prison populations were low while crime rates were rapidly growing. Rising incarceration helped stem the rise in crime, even if it couldn’t completely reverse the impact of the other factors pushing crime up to begin with. Crime, however, is now low and prison populations are high, suggesting that the return on each additional prisoner is much smaller than it was in the 1970s or 1980s. Although there has been little rigorous work done on this issue, the best results we have (which I will discuss in more depth in Chapter 5) indicate that this is in fact the case. Rising prison populations continue to contribute to falling crime, but their impact has declined greatly, and it is becoming hard, if not impossible, to justify still larger prison populations on crime-fighting grounds.16


Moreover, although it is true that prison “worked”—using “worked” to mean only that crime would have been higher had prison populations not gone up, assuming everything else stayed the same—that does not mean that rising incarceration was the best response to rising crime. There were certainly better options available. A growing body of research indicates, for example, that noncustodial rehabilitation programs consistently outperform those run in prisons.17 Bolstering police forces is another option: the economist Steven Levitt once estimated that from a crime-reducing perspective alone, a dollar spent on police goes at least 20 percent further than a dollar spent on corrections.18 Yes, problems with policing today clearly suggest that a dollar spent on policing could often be even better spent on non-policing options, but whatever the problems with police, those with prisons are surely worse.


The benefits that incarceration has yielded in terms of reduced crime also have to be balanced against a wide array of often hard-to-estimate “collateral” costs. Some of these costs, such as the income that inmates have lost while they were incarcerated, and the lower pay they face once they have been released, are measurable. Others are harder to estimate, even with good data. How, for example, do we account for the emotional costs of having a family member locked up fifty or one hundred miles away from home? Or the personal and social costs of a prison system that disproportionately impacts minorities, and that in doing so reinforces racial biases and inequalities? Or the increased future health costs (not just the dollar costs, but the emotional and social costs as well) that those who have gone to prison face after release? Of course, there are a lot of benefits to incarceration that might be hard to quantify as well—but many of these could be obtained through non-incarceral measures, so shifting away from prisons wouldn’t necessarily jeopardize them.


At the same time, it is possible to oversell the argument that our prisons are too large. Three particularly important problems stand out. First, debates tend to misstate who is in prison. Most prison-reform discussions start with something along the lines of, “We send too many nonviolent and drug offenders to prison.” And although it is likely true that we send too many, that doesn’t mean that these offenders make up most of the people in prison. In fact, over half of all state inmates are in prison for violent crimes, and the incarceration of people who have been convicted of violent offenses explains almost two-thirds of the growth in prison populations since 1990. Similarly, almost all the people who actually serve long sentences have been convicted of serious violent crimes. To make significant cuts to state prisons, states need to be willing to move past reforms aimed at the minor offender and focus much more on the (far more politically tricky) people convicted of violent offenses.


Second, most arguments in favor of prison reform overstate the impact of prison spending on state budgets. The $50 billion or so that states spend to run their prisons is certainly a lot of money, but that comes to about 3 percent of state spending, a percentage that has been fairly stable for roughly the past fifteen years.19 This is likely one reason why incarceration was allowed to continue with so little regulation for so long: because, in the end, prison spending did not limit spending elsewhere enough to generate much resistance.


And third, despite the fact that crime has essentially dropped for twenty-five straight years, crime rates are still fairly high. For all the decrease in crime rates since 1991, the official rate of violent crime in 2014 was still roughly twice that of 1960, and the rate of property crime was still one and a half times the 1960 rate.20 So whatever the target prison population should be, we should be wary about returning to 1972 levels, when prison populations began their slow, relentless rise to the heights they have reached today.


Despite these three caveats, however, the evidence we have strongly suggests that prison populations are simply too large, and that cutting them back is sound policy. It’s true that incarceration has focused much more on those convicted of violence than the Standard Story suggests, and that its overall financial cost is less than many think. Yet the costs of the high rate of incarceration are still enormous, not just economically, but socially and culturally as well, especially for the families and individuals touched by it.


Furthermore, recent experiences in many states make it clear that reducing prison populations need not lead to increases in crime. Between 2010 and 2014, state prison populations dropped by 4 percent while crime rates declined by 10 percent—with crime falling in almost every state that scaled back incarceration.21 After nearly forty years of steadily rising prison populations, we are finally at a moment where we may be able to start to pare our incarceration rate back to levels more consistent with those in other liberal democracies today and in our own past. The political debate over punishment has shifted—and we should be deeply concerned that the reforms that various jurisdictions have implemented in recent years are too anemic, that they are accomplishing far too little and failing to capitalize on the opportunity that has presented itself. The Standard Story is hampering reform, and it is time to move beyond it.


3,144 STORIES OF PRISON GROWTH


A major barrier to reform, however, is the fractured nature of our criminal justice system. In fact, there is no single “criminal justice system,” but instead a vast patchwork of systems that vary in almost every conceivable way. Unfortunately, the Standard Story and media accounts often miss this point.


A major reason for this oversight is that they pay too much attention to the federal criminal justice system, and to the various reform bills that have been inching their way through Congress over the past few years. It’s easy to talk about the federal system, because it is a single entity with nationwide reach. However, it is also a relatively minor player in criminal justice. About 87 percent of all prisoners are held in state systems. The federal government runs the single largest prison system, but several states have systems that are fairly close to the federal one in size, and if we look at total populations under some sort of correctional observation (not just prison, but also jail, parole, and probation), the federal government quickly falls out of first place.


Furthermore, the federal criminal justice system is a distinct outlier in many ways; indeed, it’s likely that the two states that differ the most from each other when it comes to criminal justice policy have more in common with each other than either does with the federal system. Owing to various legal and constitutional restrictions, for example, the federal system focuses much more heavily on drugs than state systems do (half of all federal prisoners are serving time for drug crimes, compared to 16 percent in the states). The federal government also spends much less on punishment than the states spend (0.5 percent of the federal budget, compared to about 7 percent of state budgets), and it faces very different political pressures (rural, white, lower-crime areas are much more overrepresented in the US Congress, and especially the Senate, than in state legislatures).22


In other words, both in terms of what is feasible and what is needed, federal reform will look very different from state reform. And federal reform alone will have very little impact on US incarceration rates: if we freed every single federal prisoner in prison today, we would still have the highest incarceration rate in the world, and we would still have over 1.3 million people in prison, about what we had in 1999. To really change our prison populations, we need to keep our attention on the states.


When focusing on the states, however, we still can’t tell a single story. Punishment is highly localized in the United States, and state and county officials have tremendous discretion over who gets punished and how severely. So while the US incarceration rate in 2014 was 498 per 100,000, state rates ranged from 169 per 100,000 in Maine to 818 per 100,000 in Louisiana. Similarly, the US incarceration rate grew by 288 percent between 1978 and 2009 (its peak year), but the growth in individual states varied greatly: North Dakota and Mississippi, for example, experienced growth rates of 629 percent and 567 percent, respectively, while North Carolina saw a rise of only 85 percent.


If we aren’t careful, we can tell a misleadingly national story when talking about what is happening “in the states.” Here’s a simple example: Between 2010 and 2014, state prison populations dropped by 4 percent, from 1.41 million to 1.3 million.23 We would be tempted to celebrate that as a national decline. But in reality, twenty-five states saw their prison populations drop and the other twenty-five saw them rise—for a net decline of about 4 percent. So it was not a national decline, but a “half national” one. If we dig even deeper into the data, however, the situation becomes even more complicated. That 4 percent decline in the US prison population represented a reduction by about 56,000 inmates over those five years. But California alone, as part of its unique “Realignment” program, reduced its prison population over those five years by more than 35,000 inmates. So 62 percent of the net national decline, and 45 percent of the gross drop in prisoners, took place just in California.24


Are we witnessing a national decline? A broad-but-not-universal decline? Or is the national story basically just a California story? States vary widely in their policies, politics, and outcomes, and we don’t want to gloss over those differences. And yet even looking at mass incarceration in a single state can mislead us. Take New York, a state that has experienced one of the longest sustained decarcerations in recent history, with prison populations falling by about 25 percent since 1999. This looks like a state success story, but the entire decline between 2000 and 2011 took place in just twelve of the state’s sixty-two counties, with the other fifty counties adding inmates to state prisons during that time.25 Similar discrepancies likely occur in many states in many contexts: relatively liberal cities act one way, while more conservative and more economically vulnerable nonurban areas act another way. We should be just as curious about differences between New York City and, say, Utica, New York, as we are about differences between Florida and New Jersey.


There are plenty of other examples that show how seemingly national criminal justice problems are really local ones. For instance, more than 90 percent of all three-strike sentences are thought to have been handed down in California; five jurisdictions hold 50 percent of the private prisoners in the country; three states were responsible for half of the executions through 2015 (Texas alone has conducted 37 percent of them, and 42 percent of the executions in Texas were conducted in just three of the state’s 254 counties); and five counties have been responsible for a quarter of all juveniles sentenced to life without parole (with Philadelphia alone having sentenced nearly one in ten of these children).26


Rather than noting how local criminal justice failures are, however, when discussing our prison systems we too often go in the opposite direction and use extreme examples as if they were representative. It’s common in books about the criminal justice system to see statements such as, “Prison guard unions have a lot of power. See, for example, the California Correctional Peace Officers Association [CCPOA].” But the CCPOA is uniquely powerful. It isn’t an example, but a dramatic outlier (which is why authors cite it).


In other words, a national story is too blunt of an instrument to convey the complexity of the criminal justice system in the United States. A state story is an improvement, but it still misses a lot of detail. Ideally, we would need to tell 3,144 stories, one for each county in the United States. Even if that were possible, however, the result would be a slog. In the pages that follow I try to identify problems and trends, and I try to point out which of these are more universal and which ones are more localized. By necessity, I often have to paint with a broad brush, but it is important to keep in mind that we are a nation of either 50 or 3,144 distinct criminal justice systems. We must be wary of generalized, one-size-fits-all solutions to the challenges we face.


SMALL DATA


Finally, if we hope to arrive at a new understanding of mass incarceration, it is important to know that the data we have on the criminal justice system in the United States is far from complete. This book is based on fifteen years of close examination of a wide range of data on mass incarceration drawing on a wide range of statistical information gathered by the Federal Bureau of Investigation (FBI), the Bureau of Justice Statistics (BJS), the National Center on State Courts, and other organizations. The more I have dug into the data, however, the more I’ve come to grasp the magnitude of what we don’t know.


Even supposedly basic facts remain beyond our reach. How many people, for instance, have criminal records in the United States? No one knows for sure, although estimates seem to come in around 70 million.27 How many people have been to prison at least once? We know how many people get admitted to prison each year, but we don’t really have any data on how many unique individuals have been to prison (since some of those admissions are recidivists or parole violators admitted in prior years). How many people plead guilty to crimes? There is no clear answer, although we know it is a large fraction of those who have been charged with crimes. How has time served for specific offenses changed? Only rough estimates exist, and only for the past ten or fifteen years. And these are just a few examples among many.28


In some cases, we have data, but there are important, often overlooked limitations to its reliability. Take the existing information on arrests. How many people were arrested in the United States in 2014? According to the FBI’s official report, Crime in the United States: 2014, there were 11,205,833; or perhaps 8,789,559; or maybe 5,267,843—depending on which of the report’s tables you are consulting. Not every police department reports crime and arrest data every month, so the FBI has to make tricky assumptions about how to fill in the gaps.29 Some tables include such extrapolations, and others do not.30


There are other problematic assumptions as well. Take how we talk about trends in violent or property crime. The FBI’s Uniform Crime Report only tracks incidences of the four “index” violent crimes (murder/manslaughter, forcible sexual assault, aggravated assault, and robbery) and the four “index” property crimes (burglary, larceny-theft, arson, and auto theft). Thus all sorts of other crimes, from simple assaults to drug offenses to date rape, are not included in how the FBI measures criminal offenses in the United States. These are not small omissions: of the 11.2 million arrests made in 2014, 9.2 million of them, or over 81 percent, were for non-index crimes.


Perhaps even more troubling, there are some issues where we simply have no data, where almost nothing at all is gathered. Perhaps most problematically, we have almost no information whatsoever on what prosecutors do or how (or why) they do it. We have almost no data on police-involved shootings.31 We know practically nothing about the rate at which people sell drugs—and even our sources of information on drug use, which are more reliable, suffer from serious biases.


In the pages ahead I will tell you what we know—but I will tell you what we do not know as well. In many ways, perhaps the easiest reform to suggest is clear already: gather better data, so we have a clearer sense of what is happening and why, and thus can design better solutions.32 But that would only be a very small first step.


THE CHALLENGE AHEAD


Despite the lack of data—and despite the challenges posed by a mistaken Standard Story, by the enigmatic term “mass incarceration,” by a federalized system that spreads responsibility across 50 states and more than 3,000 counties—I remain guardedly optimistic about the future of prison reform. The current reforms have yielded only modest gains, but also they have shown that both political parties are willing to tackle the issue of mass incarceration.


What we need to do now is move past the reforms suggested by the Standard Story to take on the far more difficult, but far more important, issues of prosecutorial power, public-sector incentives, and the punishment of violent crimes. There are reforms that can confront these issues, although they are rarely part of the current national discussion. As we will see, options range from plea-bargaining guidelines for prosecutors, to prison closure commissions modeled on the military-base closing commission that Congress established after the Cold War, to incentive-based private prison contracts, and many more possibilities in between.


It’s true that there are still many ways for the prison reform movement to falter or fail. Mass incarceration, however, is one of the biggest social problems the United States faces today; our sprawling prison system imposes staggering economic, social, political, and racial costs. The upside from adopting reforms that really work demands that we try hard to push past the misperceptions and political impediments.
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CHAPTER ONE


THE WAR ON DRUGS


ASK PEOPLE WHAT THEY THINK PLAYED THE BIGGEST ROLE IN driving up incarceration, and my guess is that many, if not most, will immediately say, “the war on drugs.” I can’t count the number of times I’ve told someone that I study prison growth, only to have her give me a look that mixed pity (at my denseness) with amusement and reply, “Well, isn’t it just the war on drugs?”


It’s not surprising that people think this, since leading experts and politicians make this claim all the time. Take Michelle Alexander, in her book The New Jim Crow: “The impact of the drug war has been astounding. In less than thirty years, the US penal population exploded from around 300,000 to more than 2 million, with drug convictions accounting for the majority of the increase.”1 President Barack Obama repeated the same point in his highly publicized speech before the NAACP annual meeting in Philadelphia on July 14, 2015, when he kicked off his efforts to reform criminal justice: “But here’s the thing: Over the last few decades, we’ve also locked up more and more nonviolent drug offenders than ever before, for longer than ever before. And that is the real reason our prison population is so high.”2


I understand why people make this claim: timing. Ronald Reagan declared his “war on drugs” on October 14, 1982, right as prison populations were really starting to rise (although, importantly, nearly a decade after the rise had actually begun).3 And the 1980s and 1990s did see states crack down on drug offenders, whose share rose from 6.5 percent of the state prison population in 1980 to almost 22 percent in 1990, and the absolute number of people serving time for drug crimes rose from about 20,000 in 1980 to 150,000 in 1990, and up to almost 250,000 by the end of the 2000s (though it dropped to about 200,000 by 2013).4 Furthermore, even as crime fell steadily over the 1990s and 2000s, arrests for drug offenses rose, from just under 1.1 million in 1990 to over 1.5 million in 2012—although it should be noted that arrests for drug sales and manufacturing, which are the drug offenses that generally result in prison time, fell by about 70,000 over that time, from 348,000 to 278,000.5


And so I’ve relied on a fairly narrow definition of the war on drugs (which, as we’ll see, is another term that is hard to pin down). Many argue that a host of non-drug crimes, and thus non-drug arrests, are ultimately tied to the social disruptions caused by drug enforcement: gang wars over drug markets, property crimes to fund drug habits that are more expensive than they would otherwise be due to prohibition, violent crimes arising from addictions that could be managed if we approached addiction as a public health issue instead of a criminal one, and more.


Others have argued that simply putting more police in urban neighborhoods in the name of drug prohibition leads those officers to make more non-drug arrests, increasing both the number of prisoners and the racial disparities in prison populations. Or perhaps the rhetoric of a “war” on drugs has fueled tougher responses to all sorts of crimes, including those not related to drug use or drug trafficking; this indirect effect could matter even if the direct impact of the war is less than believed.


There is much that is troubling here. Prohibition certainly causes some crimes that otherwise wouldn’t happen, like a shoot-out over drug territory.6 And with a few caveats we’ll see shortly, many of the 200,000 people in state prisons on drug charges likely would not be there if drugs were legal, or at least if police and prosecutors didn’t enforce the drug laws. It’s true that those 200,000 people make up only about 16 percent of state prisoners, but that number almost equals the total number of people in US prisons—for any crime—in the 1970s, and the costs to them and to their families are anything but trivial.


Yet when we look at the data more closely, it becomes increasingly difficult to defend the claim that the war on drugs is the main driver of prison growth. This is true for pretty much any definition of the “war on drugs,” from one that refers to just the incarceration of those convicted of drug offenses to broader perspectives that include anyone who would not have been in prison if the United States had not prohibited certain drugs or enforced their prohibition. No matter how we define the war on drugs, its impact appears to be important, but unequivocally secondary to other factors.


For the past few years I have been arguing that the “war” against the war on drugs will not cut prison populations nearly as much as its proponents hope.7 The standard response I get is the “low-hanging fruit” reply: drug reform is the easiest and most politically viable reform to implement. Do that first, then build on that victory to attack the tougher issues, like how we punish violent crimes. On its own terms, it’s a fair point. In practice, however, it raises serious concerns. Prison reformers have been pushing hard to change state laws since 2008 or 2009, and seven or eight years later I have yet to see almost any politician take on how we might deal more effectively with violent offenses, perhaps with the high-profile exception of Senator Cory Booker of New Jersey.8 Political capital and attention are limited, and at some point people’s focus will drift away from criminal justice reform to other topics. The window to act is not indefinite.


Even worse, the rhetoric and tactics used to push through reforms for lower-level offenses often explicitly involve imposing even harsher punishments on those convicted of violent crimes. South Carolina, for example, has been widely congratulated for the reforms it passed in 2010, which, among other things, raised the cutoff for felony theft from $1,000 to $2,000 and created various ways for those convicted of drug possession to avoid prison time—but simultaneously raised the sanctions for various violent crimes.9 Maryland, generally more liberal than South Carolina, passed a reform bill in 2016 that also cut sanctions for nonviolent crimes while increasing punishments for some violent ones in order to avoid looking “soft on crime.”10 Similarly, Georgia’s lauded 2011 reforms have cut prison populations, but hidden in that decline is a rise in the absolute number of people serving time for violent crimes—people whose sentences tend to be longer, and whose rising imprisonment may, in the long run, undo the short-run declines.11


To be clear, cutting back on drug admissions is almost surely a good thing: a large number of our drug-offense admissions are inefficient, if not immoral, by almost any standard. But it is also true that there are real costs to focusing just on the war on drugs, costs that may not be immediately visible but that may undermine reform efforts down the line. So it is important to understand just what scaling back the war will—and will not—accomplish. To start, though, we have to answer a question whose answer is surprisingly elusive: What really is the “war on drugs”?


A WAR ON WHO?


When people say, “We should end the war on drugs,” what exactly do they mean? Whose arrests and imprisonment fall within the “war,” and whose fall outside of it? And when did this war start? These questions seem like they should be fairly easy to answer. They’re actually quite baffling.


Start with the easiest case: the people imprisoned for the possession or sale of drugs that are currently illegal. At first blush, none of these people would be in prison but for the war on drugs; if crack or heroin were legal or decriminalized, its possession or sale wouldn’t lead to punishment. But already the picture gets complicated. Many of those in prison for selling drugs resorted to that practice because of a lack of other employment options.12 If drugs became legal, the drug market would surely consolidate, and the number of drug-selling jobs available to those same people would shrink. As long as all the other barriers to legal employment remained in place for many who are now selling drugs (poor schools, racial discrimination), then at least some of those who might have gone to prison for selling drugs would instead end up in prison for some other illegal scheme to make money.13 From the start, the impact of legalization will likely be less than what it would appear to be from just counting the number of people in prison on drug charges.


How about the people who commit non-drug crimes to fuel a drug habit? Although we do not classify them in the official statistics as “drug offenders”—they would be described as committing property or violent offenses—it seems plausible to tie at least some of these incarcerations to the war on drugs. After all, the war on drugs has raised the price of drugs above what it otherwise would have been; for at least some users, these higher prices force them to resort to crime to afford the drugs.14 Yet once again, things quickly get complicated. As the prices of drugs fall post-legalization, use will go up, in terms of both quantity per user and the number of users.15 Some will become serious users who will then find it harder to maintain employment and thus risk turning to crime to support their habit. The net impact may very well be positive, but likely less than many would hope for, and it is difficult to say with much certainty how all this would play out.16


Or how about drug-market offenses, such as murders arising from drug gang wars over territory? Unlike theft to support a habit, these crimes seem like they would disappear without prohibition, so perhaps we should count the ensuing incarcerations as “results” of the drug war. Once more, however, there’s a complication. In her excellent book Ghettoside: A True Story of Murder in America, Los Angeles Times journalist Jill Leovy highlights the work of numerous sociologists and anthropologists to suggest that at least some of this causal story—that illegal drug dealing leads to violence—gets things backward. It’s not that prohibition causes lethal violence; it’s that in an era of prohibition, trafficking in drugs is going to cluster where lethal violence rates are already high. Her basic claim is straightforward: whenever there are a lot of young men with little chance of upward mobility, and the government fails to protect its “monopoly on violence,” those young men will form gangs and violence will follow. Anthropologists and historians have shown that this is as true in South Central Los Angeles in the twenty-first century as in tsarist Russia in the nineteenth.


Leovy’s three factors certainly hold true in South Central Los Angeles. There are a lot of young men. Upward mobility is often greatly restricted—employers, for example, seem to prefer white applicants with criminal records over black ones without records.17 And the state does a poor job of preventing violence in minority neighborhoods. As Leovy shows, the clearance rate for murders in LA as a whole over the period 1994 to 2006 hovered around 50 percent—itself a shockingly low number, given that Leovy estimates that about 30 percent of all homicides are straightforward “self-solvers”—but the clearance rate for murders involving black victims was closer to 38 percent.18


Leovy’s point is a striking one. Legalizing drugs may have some important collateral benefits—it may improve police-community relations, for example, or free up officers who had to focus on drugs to target more serious crimes—but it does not resolve many of the structural problems that lead to higher rates of violence in the first place.19 It won’t change demographics, it won’t really break down the barriers to upward mobility, and it won’t necessarily help the state reassert its monopoly on violence.20 And Leovy’s is not the only data to support this view that drugs came to the violence. The black male homicide rate, for example, was almost 20 percent higher in 1970, before the start of the war on drugs, than it was in 1990, at the height of the crack epidemic and crack-related violence; this at least suggests that to some extent the drugs came to the violence.21


I don’t want to oversell this point: the homicide rate for black males aged eighteen to twenty-four rose by over 170 percent between 1984 and 1993, peaking at almost 200 per 100,000—compared to rates of slightly below 20 per 100,000 for white males aged eighteen to twenty-four at that time.22 The instability of illegal crack markets, which expanded rapidly in the 1980s, certainly led to violence. But it was against a background of already elevated violence, a background whose root causes will not be addressed by legalization, much less decriminalization, alone.


So the question, “Who is in prison due to the war on drugs, and so wouldn’t be if we stopped the war?” is surprisingly hard to answer. To keep things simple, I will define those in prison “due to” the war on drugs as those who are serving time for drug charges. This will both overstate and understate the impact of ending prohibition, but ultimately, it is hard to consider alternate definitions with the data we have.23


ORIGINS


It’s not just difficult to define who is in prison due to the war on drugs: It’s hard to even know when the war started. Most pundits and academics point to one of two dates that are separated by more than a decade: June 17, 1971, or October 14, 1982. Both dates, however, are wrong.


President Richard Nixon gave a major speech highlighting the evils of drugs on June 17, 1971, and although he didn’t use the exact term “war on drugs,” he certainly talked about drugs as a scourge that had to be eliminated.24 Yet while Nixon often used aggressive rhetoric, his actual policies tended to favor public health responses over punitive ones.25 For instance, he oversaw the passage of the Comprehensive Drug Abuse Prevention and Control Act of 1970, which emphasized treatment and rehabilitation and, among other things, abolished federal mandatory minimum sentences for drug crimes (with the vocal support, ironically, of George H. W. Bush, then in Congress, who as vice president and president would oversee the readoption of many of these mandatory minimums).26 Furthermore, prison populations didn’t budge much during Nixon’s term, and six years after he left the White House, drug offenders still made up less than 7 percent of all US prisoners. Perhaps some of his rhetoric hardened people’s attitudes and contributed to future punitiveness, but that’s a much trickier claim to make.27


The second time the drug war was supposedly launched was by President Ronald Reagan in a speech on October 14, 1982.28 Using Reagan’s speech as the kickoff, however, has the opposite problem as using Nixon’s. By the time Reagan declared a war on drugs, the US incarceration rate had risen by almost 80 percent since 1972; the slow, steady climb was already well underway, and there was no real change in the rate of growth in the years after 1982.29 If Reagan’s rhetoric and policy choices were as critically important as people say, we should be able to see it in prison growth. But we don’t.


In the end, though, to focus on either Nixon or Reagan is to approach the issue from the wrong direction. Criminal justice is predominantly local, and even state governments often have little control over county prosecutors and city police. So there won’t be a single starting date for the war on drugs, because the war started (and, to some extent, stopped or waned) at different times in different places. Two examples from New York State’s war on drugs illustrate this point clearly.


Figure 1. 1 Inmates in New York Prisons for Drug Offenses
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Source: New York State Statistical Yearbook, available years.


First, Figure 1.1 plots the number of inmates in New York prisons on drug convictions. The vertical lines indicate three major legal changes: the adoption in 1973, under New York governor Nelson Rockefeller, of the state’s remarkably harsh Rockefeller Drug Laws (RDLs), which for years remained among the toughest in the nation; the relatively minor reforms of the RDLs in 2004; and more substantive reforms to them in 2009. Several interesting stories emerge from this figure. In the first decade after the RDLs were passed, the number of inmates in New York prisons on drug charges barely budged. The laws were tougher, but prosecutors weren’t using them. Drug admissions then soared starting in 1984, which is right when crack, and crack-related violence, appeared. Then the number in prison for drug crimes started to drop—in 1997, seven years before the 2004 reforms. And the rate of decline doesn’t appear to change following either 2004 or 2009 in response to either reform. In other words, when prosecutors weren’t too concerned about drug crimes, they simply ignored the Rockefeller Drug Laws, whether during the rising-crime 1970s or the falling-crime 1990s and 2000s. They appear to take advantage of the laws somewhat in the 1980s—although most of the people sent to prison in New York State for drug crimes still served fairly short sentences—but the decision seems motivated as much by a desire to fight violence as by drugs.


This doesn’t mean that the RDLs—or state laws in general—are irrelevant. Although New York obviously couldn’t compel prosecutors to be more aggressive in the 1970s or to maintain their aggressiveness in the 2000s, the prosecutors could not have been as aggressive as they were in the 1980s and 1990s without the power granted to them by the state. The timing of the “drug war” in New York State, however, turned far more on local than on state or national factors.


Seen this way, it’s worth noting not just how local the changes were, but how non-legal they were. The decline in drug incarcerations wasn’t driven by the changes in the law, but by some combination of changing local crime rates and changing views of the local police and prosecutors about who to arrest and how harshly to charge them. It was more an attitudinal change, not a legal one. This is an important distinction, one that comes up too infrequently in the reform debate, and one we will return to again. Pessimistically, we cannot legislate ourselves out of large-scale incarceration. Optimistically, we could do so much more right now without any change in the law at all.


The second important point, again using New York as an example, is that not only are the decisions predominantly local, but that even within a state there is great variation across localities. Recall the discussion in Chapter 1 showing how just a few counties drove most of the prisoner decline in New York. It turns out that this observation applies not just to all prisoners, but also to those specifically convicted of drug crimes. A recent study showed that the number of people being admitted to New York State prisons on drug charges rose from 2,000 to 11,500 per year between 1985 and 1992, at which point the number started to decline, falling to about 5,000 in 2008.30 Yet this decline was driven almost entirely by New York City. Between 1992 and 2008, the number of people the five counties of New York City sent to state prison for drug crimes fell, from around 10,000 to 3,000, while the number sent by the remaining fifty-seven counties rose from 1,500 to 2,000.31 So when people talk about Richard Nixon’s war on drugs or Ronald Reagan’s war on drugs—or, admittedly far less frequently, Nelson Rockefeller’s war on drugs—they rarely acknowledge that this war is actually waged much more locally. It’s more Robert M. Morgenthau’s war and Charles J. Hynes’s war (the Manhattan DA from 1975 to 2009, and the Brooklyn DA from 1989 to 2013, respectively) than Nixon’s or Reagan’s or Rockefeller’s war.


The war isn’t a specific, coordinated set of actions. It isn’t the decision to criminalize drugs in the first place—Congress criminalized most major drugs between 1914 and 1937, long before prison populations started to rise. (The Harrison Act of 1914 effectively criminalized heroin, and the Marihuana Tax Act of 1937 did the same for marijuana.) Nor is it any declaration by any one president. It is the decision by state legislators to pass tougher sentencing laws, by county prosecutors to enforce those laws more aggressively, and by city police to arrest drug offenders more frequently. Importantly, these actors need not (and often do not) act in concert with each other. The legislature can pass a law that the prosecutors do not often use (as with the harshest parts of the Rockefeller Drug Laws). The police can arrest defendants whom prosecutors refuse to charge (like the declaration by Brooklyn’s DA in 2014 that he would generally not prosecute low-level marijuana charges brought to him by the New York Police Department).32 Conversely, a prosecutor can continue to go after drug cases harshly even if the police deemphasize drug arrests.33 In short, there is no single “war on drugs,” but rather somewhere between 50 and 3,300 wars on drugs, fought with varying degrees of intensity at different times, in different jurisdictions, and in different ways.


Which isn’t to say that national actors are irrelevant. Their impact, however, is indirect, often relatively minor, and frequently far less important than the attention they receive. The federal government can pass laws to try to encourage states to change enforcement priorities, generally through what basically amounts to bribes (grants if states do something) or blackmail (loss of grants if the states do not do something), but states often ignore both of these approaches.34 It could be that federal rhetoric shapes what local actors choose to do. But then it is always worth asking if the federal actors getting all the media and academic attention are really driving the process, or if they are responding to more localized conditions that the national media are ignoring—which makes their reaction look more like a cause. Sadly, there is no way to figure out if this is the case, but the possibility cautions us not to give federal and other national leaders too much credit too quickly when it comes to people’s attitudes.


Figure 1. 2 Percentage of State Prisoners Serving Time for Drug Offenses, 1980–2013
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Source: US Department of Justice, Bureau of Justice Statistics, “Correctional Populations in the United States,” and “Prison Population Counts.” See www.bjs.gov/index.cfm?ty.


20 PERCENT OF THE PRISONERS, 80 PERCENT OF THE ATTENTION


I’ll make my core claim bluntly: if we define the people in prison as a result of the war on drugs to be those serving time for a drug conviction, then that war simply hasn’t sent enough people to state prisons for it to be a major engine of state prison growth.35 Given how directly this conclusion flies in the face of the Standard Story, let me show my work.36


Table 1.1 Composition of Inmates in State Prisons, 1980 and 2009
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Source: Data from US Department of Justice, Bureau of Justice Statistics, “Data Collection: National Prisoner Statistics (NPS) Program,” www.bjs.gov/index.cfm?ty=dcdetail&iid=269.


Figure 1.2 (on previous page) illustrates my point. Although the share of the prison population serving time for drugs rose during the 1980s, the share was 22 percent at its peak in 1990. By 2013 it had fallen to under 16 percent. Even the 1990 number is surprisingly low—when drug offenders made up the largest share of state prisoners, three in four prisoners were serving time for non-drug offenses. That ratio is now up to about six out of seven. Looking at the numbers a little more closely only reinforces how secondary drug admissions are to prison growth, given how central they are to most popular accounts. Table 1.1 displays the composition of state prison populations from 1980 to 2009. States added over 1 million people to their prisons during that time, with over half that growth coming from locking up more people convicted of violence, compared to only about 20 percent due to more drug incarcerations.


Table 1.1, however, is slightly unfair to the Standard Story’s emphasis on the war on drugs; there’s no reason to assume that the various types of crimes were equally important to prison growth during periods of rising crime (1980–1991) and falling crime (1991–2008). Table 1.2 breaks out these phases: during the 1980s, locking up people for violent crimes and for drug crimes had roughly equal impacts on prison growth but after that, during the 1990s and 2000s, the punishment of people convicted of violence made up nearly two-thirds of the increase in inmates nationwide.


Table 1.2 Composition of Inmates in State Prisons, 1980, 1990, and 2009
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Source: Data from the US Department of Justice, Bureau of Justice Statistics, “Data Collection: National Prisoner Statistics (NPS) Program,” www.bjs.gov/index.cfm?ty=dcdetail&iid=269.


These results are actually quite startling. They show that drug incarcerations were more important during the period of rising crime than when crime was in decline. It seems more logical that during a period of rising violent crime, the incarceration of people convicted of violence would drive the process, and that as violent crime fades, police and prosecutors would turn their attention to more discretionary drug offenses. Yet (much to my own surprise) we see the opposite of that taking place here. What exactly does it mean?


Perhaps somewhat counterintuitively, what we see in Table 1.2 actually undermines the claim that drug admissions seemingly mattered as much as violent ones during the 1980s. That drug crime admissions rose more rapidly during a time of rising violence suggests that at least some of these drug admissions, maybe many, were pretextual attacks on violence. In other words, some of those arrested for and convicted of drug offenses were targeted as a way to punish more serious—but harder-to-prove—violent crime. There is other data to support this idea. A large 1997 survey of state prisoners nationwide, for example, found that about 20 percent of all those serving time in state prisons on drug charges admitted to having used a firearm in a previous crime, and about 24 percent had prior convictions for violent crimes.37


It is, of course, completely fair to debate the morality or efficacy of using drug charges to tackle underlying violence. These results, however, suggest that some of those incarcerated on drug charges during the more violent 1980s and early 1990s would have been imprisoned even in the absence of a war on drugs (to the extent that the violence itself wasn’t caused by prohibition, an issue I’ll address shortly). The impact that banning or avoiding pretextual admissions would have had on prison populations is thus unclear. On one hand, pretextual arrests allowed prosecutors to target more people. Some of those who went to prison on pretextual drug charges would not otherwise have gone to prison at all, because the “real” violent crime would have been too hard to prove.38 But in the absence of pretextual drug charges, some of those convicted of drug crimes would have been convicted of more serious violent crimes, and thus likely would have spent more time in prison. These longer terms would have offset at least some of the impact from fewer cases. So it is hard to say if these pretextual cases made prison populations larger or smaller and, if larger, by how much.


There are two important caveats I should raise. First, the fraction of those in prison for drugs who are there pretextually has likely fallen. In the 1990s and 2000s, violent crime fell while admissions for violence rose, suggesting that authorities were attacking violent crimes more directly and relying less on pretextual drug charges. At the same time, the number of people in prison on drug charges still rose slightly. Since drug offenders serve comparatively short sentences, few people admitted to prison for (possibly-pretextual) drug crimes in the 1980s and 1990s were still in prison in the 2000s. Taken together, these two facts imply that a growing fraction of those in prison for drugs today really are there for drug crimes, not pretextually for violent crimes.


Second, while the numbers here suggest that fighting the war on drugs did not play as big a role in driving up prison populations as is commonly thought, the impact of scaling back drug enforcement has yielded noticeable results, at least in the short run. Between 2010 and 2012, state prison populations fell for the first time since the 1970s. During that time, the number of people behind bars for violence decreased by about 17,500, for property crimes by about 2,500—and for drugs by nearly 27,000.39 Between 2012 and 2013, even as total state prison populations increased by over 10,000 people, the number of people in prison for drugs dipped downward again, by just over 2,000 (and the number in for violent crimes dropped by almost 3,000).


In other words, the single biggest driver of the decline in prison populations since 2010 has been the decrease in the number of people in prison for drug crimes. But focusing on drugs will only work in the short run. That it is working now is certainly something to celebrate. But even setting every drug offender free would cut our prison population by only about 16 percent.40 There is a hard limit on how far drug-based reform can take us.


THE MYTH OF THE LOW-LEVEL, NONVIOLENT DRUG OFFENDER


Although there may be limits on what a drug-based reform effort can accomplish, 16 percent of the state prison population is still more than 200,000 people—and that’s a huge number by any measure. There is, however, another limitation to consider: we may not want to release all of those who are in prison for drug crimes. Standard Story narratives often talk about all the low-level, nonviolent drug offenders in state prisons, suggesting that most of the people in prison for drug crimes should not be there. Not surprisingly, the truth is a bit more complicated.


Most of our prisoner statistics provide very little information about why someone is in prison beyond the specific conviction offense. In a world of plea bargaining, however, the conviction offense is an imperfect signal, at best, of what the prisoner actually did. How many other offenses were simply dropped? How many crimes were downgraded at charging (turning trafficking into a possession conviction, for example)? And how many aggravating factors, such as a gun, might have been discarded? There is, however, one way to look beyond the conviction offense to the “real” behavior of people admitted to prison. The Bureau of Justice Statistics periodically conducts a large-scale survey of thousands of inmates in state and federal prisons, asking them hundreds of questions: not just, say, what the official conviction offenses were in their cases, but how many kilos or packets of drugs they really had, whether they actually had guns on them at the time (regardless of what they pled to or were convicted of or were arrested for), what sort of prior crimes they had been arrested or imprisoned for, and so on.


Using the survey from 1997—admittedly slightly stale data—two social scientists tried to determine how many truly low-level drug offenders were in prison, where they defined “unambiguously low level drug offenders” as “nonviolent, first-or second-time drug offenders” who played minor roles and possessed only small amounts of drugs.41 Only about 6 percent of state drug inmates—not 6 percent of all inmates, but 6 percent of just those inmates convicted of drug crimes, or about 1 percent of all prisoners—and 2 percent of federal drug inmates met that description. At the same time, most of those serving time for drug offenses did not appear to be “kingpins” either, whom the researchers defined as those who described themselves as mid- to high-level drug-ring participants. These people accounted for only about 4 percent of those in state prisons for drug crimes and 6.6 percent of those similarly in federal prisons.


Almost everyone in prison for a drug crime was somewhere in the middle. Some were caught with nontrivial quantities, some had prior histories of violence or gun possession, and some had long lists of prior drug convictions. Most of those in prison for drugs were more than users, and many were not as nonviolent as their conviction offenses suggested. Prison is still an excessive punishment for many of these cases, perhaps even most of them. Yet I imagine that many prison reformers—and certainly much of the general public—still think that some of these midlevel types deserve time in prison.


THE SUBTLER EFFECTS OF THE WAR ON DRUGS


So far, I have used a fairly simple and naïve approach to conceptualizing the war on drugs. What if it matters in less direct, but no less important ways? I recently looked at three such indirect pathways.42 For two I have some data, for one little more than informed speculation. In all three cases, though, the result appears to be the same: the impact of the war on drugs seems to be fairly slight, contrary to my own initial expectations.


First, it may make more sense to count how many people pass through prisons on drug charges than how many are in prison for such crimes on any one day. It’s true that the number in prison on any given day for drug crimes is relatively small. Drug convictions, however, tend to result in fairly short sentences, so it could be that a lot more drug offenders cycle through prisons than the one-day prison counts suggest. Perhaps the war on drugs has a much bigger impact on the total number of people who have entered prison than it does on the number in prison at a specific time. In fact, I think this is what Michelle Alexander generally means in The New Jim Crow when she argues that the war on drugs has been the main driver of prison growth. Although she isn’t entirely consistent in her book, she often seems to define the “prison population” as anyone currently in prison or anyone who has been to prison.43 If drug offenders churn through prison rapidly, they could make up a much bigger fraction of the “ever been to prison” population than any one-day prison count would show.44


To test this idea that people convicted of drug crimes pass through prison at a much greater rate than the one-day prison counts suggest, I looked at data on each person admitted to prison in fifteen states between 2000 and 2012.45 During this time, these states admitted over 3.5 million people to prison, or about 42 percent of the 8.5 million people admitted nationwide during that time. Once I accounted for people who were admitted multiple times, I found that these 3.5 million admissions comprised just under 2 million unique people. I then divided these people into three categories: those who were never admitted for a drug crime (even if they were admitted multiple times), those who were admitted only for a drug crime (even if they were admitted multiple times), and those admitted multiple times for both drug and non-drug reasons. Table 1.3 breaks down these populations.46


The conclusion is clear: the number of people passing through prison for drug crimes over the 2000s is only slightly higher than the number in prison for a drug crime on any one day. In fact, the results become more striking when we look at unique individuals, where the fraction of unique people passing through for drugs was between 20 and 25 percent, right around the 20 percent who were in prison on any given day during the period examined here. In other words, the “churn” rate for drug offenses isn’t that much different from that rate for most non-drug crimes: although drug terms are shorter than average, they don’t appear to be that much shorter than the terms for most other offenses.


Table 1.3 People Convicted of Drug Offenses Admitted to State Prison: 2000–2012
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Source: Data from the US Department of Justice, Bureau of Justice Statistics, “Data Collection: National Corrections Reporting Program,” www.bjs.gov/index.cfm?ty=dcdetail&iid=268.


The second indirect pathway is parole violations, for drug and non-drug crimes alike. Some 600,000 people are released from prison every year, most of them under the supervision of a parole officer. Many of those who are released end up returning to prison because they violate one of the rules the state imposes on them as a condition for release. The Standard Story generally makes two claims about parole violations: that they are a major engine of prison growth, and that many parolees are sent back to prison because of some sort of “technical” drug-related violation (failing a drug test, missing a drug test, and so on).


Let’s start with the macro-claim, that parole violations are important drivers of prison populations. It’s easy to see why the link appears plausible. Between 1978 and 2008, the number of parole violators returned to state prison rose by an entire order of magnitude, from about 20,000 to nearly 250,000. The catch, however, is that the prison population, too, soared during this time. Not surprisingly, that meant that the number of people released onto parole also climbed, from just under 100,000 in 1978 to just over 500,000 in 2008. An interesting story emerges from these numbers. As prison populations have risen, consistently about 40 to 50 percent of all people in prison have been released each year, and about 70 percent of those released have been released onto parole.47 Moreover, since 1990 the fraction of those released onto parole who have ended up back in prison because of a parole violation appears to have been steady as well, after rising somewhat over the 1980s. One crude metric of the fraction of parolees returned to prison for a parole violation has hovered at around 40 percent from 1990 onward (after rising from about 25 percent in 1980).


To put all the pieces together: Prison populations are growing. A stable fraction of those in prison are released, a stable fraction of those released are released onto parole, and a fairly stable fraction of those released onto parole violate back. Which means that violations aren’t driving growth so much as they are being driven by it. If you’re bailing out a boat with a leaky bucket, it seems unfair to blame the bucket’s leak for the boat filling up with water. It’s true that without the hole in the bucket, there would be less water in the boat, but that hole isn’t causing the flooding. Moreover, from the mid-1990s onward, parole violators as a share of all those admitted has remained fairly constant, even as total admissions have risen, further indicating that parole outcomes have not driven prison growth.


The Standard Story’s micro-claim is that many of those sent back to prison for parole violations are guilty only of “technical” violations of the restrictions and conditions they face upon release.48 Some of these are understandable and substantive—don’t commit another crime, or (for sex offenders) don’t work in a day-care center. But others are more technical and administrative, like needing to show up for drug tests or appointments with parole officers. Violating any one of these restrictions and rules can result in the parolee going back to prison, although some jurisdictions rely on less severe sanctions for smaller missteps. According to the Standard Story, too many people are sent back to prison for violating the more technical restrictions, which needlessly inflates prison populations with low-risk offenders, and which disrupts parolees’ chances at successfully putting their pasts behind them. In general, this is a difficult theory to test, because although we can identify how many people return due to parole violations, it is hard to know how they violated parole.


The same large-scale survey that allowed us to examine the real behavior of people in prison for drug offenses, however, helps us here as well. Here, I looked at the most recent version of the survey (2004), which interviewed almost 14,500 inmates nationwide. One part of the survey asked not only if the inmate had been returned to prison because of a parole violation, but if so, why. The results stand in fairly stark contrast to the Standard Story. Over two-thirds of those who had returned to prison because of a parole violation admitted that it was due to a new arrest or a new crime, and over 60 percent of these new offenses were violent or property crimes. The second-biggest category, at under 20 percent, consisted of those who had failed to report to a parole officer, although this could include a wide range of behavior, from fleeing the county to forgetting an appointment to being a few hours late. Less than 10 percent of those interviewed admitted to returning because of a failed drug test, less than 6 percent because they were found to be in possession of drugs (which in many cases is also a crime), and barely 2 percent because they had missed a drug test.49 Moreover, these numbers overstate the impact of technical violations, since many of those who admitted to technical violations also admitted to being returned for a new arrest or crime. Over a quarter of those sent back for a failed drug test said they were also returned for a new arrest or crime, for example, and nearly 30 percent of those returned for missing a drug test said the same.


It’s important to appreciate the implications of these results, which tell another story of pretext. In many cases where a parolee was sent back to prison for a new arrest or offense, the prosecutor likely could have sent him to prison on a new conviction if it was harder to revoke parole.50 Restricting parole violations might just force prosecutors to pursue new plea bargains instead—it might have more of an effect on how people end up back in prison than on how many do. I say “might” because the data here are thin to nonexistent. We don’t know how many of these new arrests or crimes that triggered violations were for misdemeanors or other offenses that don’t carry prison time. We also don’t know how many cases prosecutors would simply drop because securing a conviction wouldn’t be worth the time; parole violations are faster and easier to process, so they have less of an impact on caseloads.


I don’t want to oversell the revisionist claim as something like “parole violations don’t matter.” If nothing else, violations allow prosecutors to send someone back to prison more easily, and that helps them be more aggressive across the board. Moreover, there are still enough technical and minor parole violators going back to prison to give us pause. Nonetheless, the effect is less than we think in general, further reducing the impact of a “war on drugs” mentality.


The third potential indirect pathway from the war on drugs to prison growth is the impact of repeat offender laws on those with prior records, or at least of internal prosecutor policies toward recidivists. Relatively few people go to prison for drug offenses, but a lot of people get arrested for drugs—between 1980 and 2012, police arrested more than 9.6 million people for the sale, trafficking, or manufacture of drugs, and over 33.6 million for possession of drugs (although these are not all unique people: someone arrested twice counts twice here).51 A lot of people also get convicted for drug crimes without necessarily going to prison. In 2006, for example, there were approximately 1.13 million felony convictions in state courts, and 33 percent of them, or slightly more than 375,000, were for drug crimes.52 Yet only about 38 percent of those convicted of drug felonies were sent to prison, and another 28 percent to jail. In other words, more than one-third of those convicted of a drug crime never saw the inside of a prison or jail, and nearly two-thirds never entered a prison. Those convictions, however, still count as prior felonies on people’s criminal records.


The number of people passing through prison for drug crimes is thus just a fraction of those who carry the stigma of a drug arrest or conviction around with them. The concern is clear. When someone with one or more of these drug priors later commits a non-drug offense, prosecutors may treat them more aggressively as a result: they may be more willing to file charges, to file more serious charges, to take misdemeanor jail or probation offers off the table, to invoke repeat offender enhancements, or to just demand more prison time in general. In short, a significant impact of drug convictions on prisons could be in how they shape the punishment of non-drug offenses committed by those with prior drug convictions. Looking at the number of people in prison for a drug charge on any one day, or even at the number passing through prison for drug offenses over a year, will miss this effect.


When I examined the rate at which people cycled through prison, I only had data on prior incarcerations, not on prior convictions. That made it impossible to see how many people had prior drug convictions that did not result in prison time. It is even harder to understand how prosecutor offices take these prior convictions into account. We lack information about how prosecutors organize their offices, and how they determine who they will charge and how they will charge them. It certainly seems reasonable and likely that prior records shape charging decisions, but how much or how often they do is simply unknown. It is hard to stress enough that our lack of data on prosecutors simply blinds us to how our criminal justice system actually functions.53


That said, it’s still easy to overstate the war on drugs’ contribution to prior records. Assume it’s true that those 43.2 million drug arrests between 1980 and 2012 created a lot of felony and serious misdemeanor records, and that those records exposed a lot of non-drug defendants to more serious punishments for subsequent non-drug offenses than they otherwise would have gotten. During that same time, there were 444.7 million total arrests. So those 43.2 million drug arrests—of which 78 percent were for possession—were only 9.7 percent of all arrests made. Whatever sort of prior-record-boosting effect the war on drugs had, the impact of non-drug arrests was surely much bigger.


CRIMES OF PROHIBITION


We still need to ask what would be the broader implications of rolling back the war on drugs, beyond the impact on drug-offense incarcerations I’ve considered so far. How would the incidences of other crimes, such as robbery or theft or murder, change in response, and how would our prison population accordingly shift? Ending prohibition would prevent some of those crimes—but, as we will see, likely cause others.


Proponents of legalization and decriminalization often point to Portugal. In 2001, Portugal decriminalized the possession of a small amount of any drug (less than that needed for ten days’ use). In the years that followed, use by those most at risk (ages fifteen to twenty-four) fell somewhat; the fraction of those in prison for drug-related offenses, such as stealing to buy more drugs, also fell; and even the number of people in prison for drug trafficking fell, despite no change being made in the official trafficking laws.54 Portugal looks like a stunning success story. Decriminalizing drugs reduced the costs of drug-law enforcement, but it didn’t lead to any increase in drug-related harms; if anything, it reduced them.


Of course, the story is never quite as straightforward as it seems. The causal story in Portugal is complicated because the country did a lot of things at once. It not only decriminalized possession, but it expanded treatment options for addicts and improved its social-welfare safety net by introducing a guaranteed income.55 Treatment and a guaranteed income both likely reduced the demand for drugs, even as decriminalization perhaps increased it. It’s therefore quite hard to draw many inferences from Portugal about what decriminalization alone would accomplish.


In fact, it’s worth pointing out that Portugal’s decriminalization law is actually the same sort of law that the United States had during Prohibition in the 1920s.56 Drinking alcohol was never illegal during Prohibition; only its manufacture, transport, and sale were. Portugal only decriminalized for drugs what Prohibition never made illegal for alcohol, and what was illegal for alcohol under Prohibition remains illegal in Portugal for drugs. That enforcement appears to have declined in Portugal—even as use, and thus importation, remained fairly constant, and even as the law against trafficking remained unaltered—highlights the importance of cultural or attitudinal adjustments when it comes to changing enforcement. The law can certainly shape these attitudes, but these attitudes are likely far more important than specific legal changes. There is even some evidence that in Portugal the law reflected preexisting attitudes more than it caused later changes.57 Estimating the impact of Portugal-style reforms, or even more extensive legalization, is thus an important but profoundly difficult challenge. Widespread decriminalization, and especially legalization, is so far outside our realm of experience that empirics fail us.58


We can, however, at least point out the various offsetting effects to expect. Take drug-related crimes by addicts, such as stealing to support a habit. On the one hand, drugs would be cheaper to get, if only slightly, with Portugal-style reforms. (Legalization, not decriminalization, produces bigger price drops.) Although in the United States street prices of drugs like cocaine have generally fallen over the years, they would have been lower still, perhaps by about 15 percent or so, but for interdiction efforts.59 The effect of that price “rise” on demand may be insufficient to justify the billions spent and the millions arrested in the name of the drug war; nevertheless, scaling back enforcement should reduce prices. So if drugs are decriminalized, their prices may fall somewhat; if legalized, they will fall even more. And not just the cash prices, but the legal and social prices, too: the risk of fines and imprisonment, and the social stigma that attaches to using illegal drugs. All of this would imply that users could maintain their habits more cheaply, leading to a decrease in theft and other habit-supporting crimes.60


On the other hand, the cheaper price—perhaps especially the elimination of criminal punishments and the decline in stigma—could lead more people to use drugs in the first place. And some of these newcomers, as well as some previous light users, would become serious users who may turn to crime to support their habit as their legal employment opportunities fade. On top of this, with rising drug use we would see rising drug-related DUIs, drug-related DUIs that result in death, drug-fueled fights in bars, and so on. Think of every “alcohol-related” crime that happens, and realize that we would have more of those types of crimes, just fueled now by other chemicals as well.


So some drug-related crimes would drop, but there would be more people using drugs, and more crimes associated with that use.61 The net effect is impossible to disentangle, but some studies on the relationship between alcohol and crime suggest that we should not necessarily be too optimistic that legalization or decriminalization would lead to as big a drop in use-related crime, and thus use-related imprisonments, as we’d hoped for—unless, perhaps, we see a parallel investment in noncriminal treatment options.


And what about drug-market related violence? As long as decriminalization focuses only on use, not distribution, there’s no reason to assume that the drug markets, which would remain illegal, would change all that much.62 Even if trafficking enforcement decreased, like it did in Portugal, illegal drug markets would still be forced to rely on violence to resolve disputes. Legalization might cut violence more substantially, although work like Leovy’s cautions that much of the violence may persist if the underlying barriers to employment and upward mobility remain in place.


A closer look at Prohibition (which ran from 1920 to 1933) also complicates the argument that ending the war on drugs would reduce violence. The conventional wisdom is that Prohibition led to a spike in murders; movies like The Untouchables certainly cement that idea in popular culture. The data, however, tell a more ambiguous story. Prohibition coincided with a spike in urbanization, which led to an increase in violent crime independent of Prohibition; murder rates also rose simply because more jurisdictions started reporting murder data during that time. Plus, the increase in alcohol-gang murders (which certainly did happen) was at least partially offset by a decline in more routine drunken killings.63


This isn’t to say there aren’t real costs to prohibition and enforcement. Violence associated with the illegal crack markets of the late 1980s led to a surge in the homicide rate for black males aged eighteen to twenty-four.64 That the costs involved in prohibition and enforcement are less than expected does not mean they don’t exist. Still, in the final count, as long as reformers argue that prohibition itself is a major causal factor of mass incarceration, they will likely be disappointed in the extent to which decriminalization, or even legalization, reduces crime, and thus the extent to which either reduces prison populations.


RACE MATTERS


Beyond its impact on overall prison size, the war on drugs is also frequently blamed for the racial imbalance in US prison populations. That imbalance is stark. In 2015, the United States was 62 percent non-Hispanic white, 13 percent black, and 18 percent Hispanic.65 Our state prisons, meanwhile, were 35 percent non-Hispanic white, 38 percent black, and 21 percent Hispanic.66 Standard Story reformers often make two claims: first, that the imbalance in prison populations is driven by imbalances in who we lock up for drug crimes, and second, that the racial disparities in who we incarcerate for drug crimes reflect disparities in enforcement far more than in offending.67 The first claim is wrong. The second is likely right but suffers from a major empirical blind spot that demands attention.


That the first is wrong shouldn’t surprise us at this point. Only about 16 percent of the people in prison are there on drug charges. Such a relatively small number of prisoners cannot alter prison statistics that much, as Table 1.4 shows. The first row of the table shows the racial composition of all state inmates in 2013, the second row the racial composition of those in prison that year just for drug offenses, and the third the racial composition of those in prison for anything but a drug offense. The third row is just the first row minus the second. If we released everyone in prison in 2013 whose top charge was a drug offense, the white percentage would rise by one point (from 35 to 36 percent), the black percentage would fall by one point (from 38 to 37 percent), and the Hispanic percentage wouldn’t change. That’s it. As is clear from the middle row of Table 1.4, there simply aren’t enough drug offenders in prison to have much of an impact.


Of course, using “drug offenses” as the definition of the crimes for which people are in prison on account of the drug war may be too narrow. The broader effects of decriminalization or legalization, however, are hard to predict, which makes it equally hard to know what their effects would be on the racial imbalances in prison populations. Moreover, even if decriminalization or legalization reduces crime, it will not necessarily reduce overall enforcement. Officers who previously served on drug task forces would likely be reassigned, not laid off, which could lead to an increase in the number of arrests for non-drug crimes. Assuming that those officers are assigned to the same neighborhoods in which they were working previously, the net impact on poor minority communities, and thus on prison racial compositions, becomes even less clear (and perhaps less optimistic).
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